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Chap. 814. AN ACT AMENDING THE CONSUMER PROTECTION ACT AND 
PROVIDING RESTITUTION TO A CONSUMER WHO HAS SUF
FERED LOSS DUE TO A DECEPTIVE ACT OR PRACTICE. 

Be it enacted, etc., as follows: 
SECTION 1. Section 1 of chapter 93A of the General Laws is hereby 

amended by adding the following definition: — 
(d) "Examination of documentary material", the inspection, study, 

or copying of any such material, and the taking of testimony under oath 
or acknowledgment in respect of any such documentary material. 

SECTION 2. Section 3 of said chapter 93A is hereby amended by strik
ing out paragraph (2) and inserting in place thereof the following 
paragraph: — 

{2) For the purpose of this section the burden of proving exemption 
from the provisions of this chapter shall be upon the person claiming 
the exemption. 

SECTION 3. Said chapter 93A is hereby further amended by striking 
out sections A, 5, 6 and 7 and inserting in place thereof the following 
four sections: — 

Section 4- Whenever the attorney general has reason to believe that 
any person is using or is about to use any method, act or practice 
declared by section two to be unlawful, and that proceedings would be in 
the public interest, he may, upon notice given in accordance with this 
section, bring an action in the name of the commonwealth against such 
person to restrain by temporary or permanent injunction the use of 
such method, act or practice. The action may be brought in the superior 
court of the county in which such person resides or has his principal 
place of business, or the action may be brought in the superior court of 
Suffolk county with the consent of the parties or if the person has no 
place of business within the commonwealth. Said court may issue 
temporary or permanent injunctions and make such other orders or 
judgments as may be necessary to restore to any person who has suf
fered any ascertainable loss by reason of the use or employment of such 
unlawful method, act or practice any moneys or property, real or per
sonal, which may have been acquired by means of such method, act or 
practice; provided, however, that no such temporary or permanent 
injunction or other order shall issue except upon notice and an oppor
tunity to be heard. 

At least ten days prior to the commencement of any action brought 
under this section, the attorney general shall notify the person of his 
intended action, and give the person an opportunity to confer with the 
attorney general in person or by counsel or other representative as to 
the proposed action. Such notice shall be given the person by mail, 
postage prepaid, to his usual place of business, or, if he has no usual 
place of business, to his last known address. 

Any district attorney or law enforcement officer receiving notice of 
any alleged violation of this chapter or of any violation of an injunction 
or order issued in an action brought under this section shall immediately 
forward written notice of the same together with any information that 
he may have to the office of the attorney general. 

Any person who violates the terms of an injunction or other order 
issued under this section shall forfeit and pay to the commonwealth a 
civil penalty of not more than ten thousand dollars for each violation. 
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For the purposes of this section, the court issuing such an injunction or 
order shall retain jurisdiction, and the cause shall be continued, and in 
such case the attorney general acting in the name of the commonwealth 
may petition for recovery of such civil penalty. 

Section 5. In any case where the attorney genera] has authority to 
institute an action or proceeding under section four, in lieu thereof he 
may accept an assurance of discontinuance of any method, act or practice 
in violation of this chapter from any person alleged to be engaged or to 
have been engaged in such method, act or practice. Such assurance may, 
among other terms, include a stipulation for the voluntary payment by 
such person of the costs of investigation, or of an amount to be held in 
escrow pending the outcome of an action or as restitution to aggrieved 
buyers, or both. Any such assurance of discontinuance shall be in writing 
and be filed with the superior court of Suffolk county. Matters thus 
closed may at any time be reopened by the attorney general for further 
proceedings in the public interest. Evidence of a violation of such assur
ance shall be prima facie evidence of a violation of section two in any 
subsequent proceeding brought by the attorney general. 

Section 6. (1) The attorney general, whenever he believes a person 
has engaged in or is engaging in any method, act or practice declared to 
be unlawful by this chapter, may conduct an investigation to ascertain 
whether in fact such person has engaged in or is engaging in such method, 
act or practice. In conducting such investigation he may (a) take 
testimony under oath concerning such alleged unlawful method, act or 
practice; (b) examine or cause to be examined any documentary material 
of whatever nature relevant to such alleged unlawful method, act or 
practice; and (c) require attendance during such examination of docu
mentary material of any person having knowledge of the documentary 
material and take testimony under oath or acknowledgment in respect 
of any such documentary material. Such testimony and examination 
shall take place in the county where such person resides or has a place of 
business or, if the parties consent or such person is a nonresident or has 
no place of business within the commonwealth, in Suffolk county. 

(2) Notice of the time, place and cause of such taking of testimony, 
examination or attendance shall be given by the attorney general at 
least ten days prior to the date of such taking of testimony or examination. 

(3) Service of any such notice may be made by (a) delivering a duly 
executed copy thereof to the person to be served or to a partner or to 
any officer or agent authorized by appointment or by law to receive 
service of process on behalf of such person; (b) delivering a duly executed 
copy thereof to the principal place of business in the commonwealth of 
the person to be served; or (c) mailing by registered or certified mail a 
duly executed copy thereof addressed to the person to be served at the 
principal place of business in the commonwealth or, if said person has 
no place of business in the commonwealth, to his principal office or 
place of business. 

(4) Each such notice shall (a) state the time and place for the taking 
of testimony or the examination and the name and address of each 
person to be examined, if known, and, if the name is not known, a general 
description sufficient to identify him or the particular class or group to 
which he belongs; (b) state the statute and section thereof, the alleged 
violation of which is under investigation and the general subject matter 
of the investigation; (c) describe the class or classes of documentary 
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material to be produced thereunder with reasonable specificity, so as 
fairly to indicate the material demanded; (d) prescribe a return date 
within which the documentary material is to be produced; and (e) iden
tify the members of the attorney general's staff to whom such docu
mentary material is to be made available for inspection and copying. 

. (5) No such notice shall contain any requirement which would be 
unreasonable or improper if contained in a subpoena duces tecum issued 
by a court of the commonwealth; or require the disclosure of any docu
mentary material which would be privileged, or which contains trade 
secret information, or which for any other reason would not be required 
by a subpoena duces tecum issued by a court of the commonwealth. 

(6) Any documentary material or other information produced by 
any person pursuant to this section shall not, unless otherwise ordered 
by a court of the commonwealth for good cause shown, be disclosed to 
any person other than the authorized agent or representative of the 
attorney general, unless with the consent of the person producing the 
same. 

(7) At any time prior to the date specified in the notice, or within 
twenty-one days after the notice has been served, whichever period is 
shorter, the court may, upon motion for good cause shown, extend such 
reporting date or modify or set aside such demand. The motion may be 
filed in the superior court of the county in which the person served 
resides or has his usual place of business, or in Suffolk county. This 
section shall not be applicable to any criminal proceeding nor shall 
information obtained under the authority of this section be admissible 
in evidence in any criminal prosecution for substantially identical 
transactions. 

Section 7. A person upon whom a notice is served pursuant to the 
provisions of section six shall comply with the terms thereof unless other
wise provided by the order of a court of the commonwealth. Any 
person who fails to appear, or with intent to avoid, evade, or prevent 
compliance, in whole or in part, with any civil investigation under this 
chapter, removes from any place, conceals, withholds, or destroys, muti
lates, alters, or by any other means falsifies any documentary material 
in the possession, custody or control of any person subject to any such 
.notice, or knowingly conceals any relevant information, shall be assessed 
a civil penalty of not more than five thousand dollars. 

The attorney general may file in the superior court of the county in 
which such person resides or has his principal place of business, or of 
Suffolk county if such person is a nonresident or has no principal place 
of business in the commonwealth, and serve upon such person, in the 
same manner as provided in section six, a petition for an order of such 
court for the enforcement of this section and section six. Any disobedience 
of any final order entered under this section by any court shall be 
punished as a contempt thereof. 

SECTION 4. Section 8 of said chapter 93A is hereby amended by 
striking out, in lines 5 and 6, the words "whenever said corporation 
violates the terms of an injunction issued under section four of this 
chapter". Approved August 26, 1969. 


