
Public Document i No. 12

Cfte Commontoealtj) of e@a00acfmgett0

REPORT

ATTORNEY GENERAL

Year ending January 16, 1924





No. 12
Lblic Document

CDe CommonttieaitD of ^^mbmtm

REPORT

OF THE

ATTORNEY GENERAL
FOE THE

Year ending January 16, 1924

Publication of this Document

approved by the

Commission on Administration and Finance



CJ)e Commontoealtf) of $&a$$nttn\mt$
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To the Honorable Senate and House of Representatives.

I have the honor to transmit herewith the report of the Department for the year

ending this day.
Very respectfully,

JAY R. BENTON,
Attorney General.
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Day Kimball.
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STATEMENT OF APPROPRIATION AND EXPENDITURES.

Appropriation for 1923 ..........
Appropriation for 1922, unexpended balance brought forward to pay 1922 bills

Appropriation (deficiency, 1922) ........ $102,000 00
16,448 74
7,951 86

$126,400 60

Expenditures.

For salary of Attorney-General
For law library
For salaries of assistants

For clerks

For office stenographers
For telephone operator
For legal and special services and expenses
For office expenses and travel
For court expenses ....

$8,000 00
886 69

31,655 76
8,003 55
7,401 50
904 50

50,298 59
8,607 39
1,540 11

Total expenditures $117,298 09

Note. — The total appropriation for 1923 was $102,000, and the expenditures
incurred during the present administration for the fiscal year 1923 amount to

$92,897.49, leaving unexpended at the close of the fiscal year $9,102.51.
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Department or the Attobney Genebal,
Boston, Jan. 16, 1924.

To the Honorable Senate and House of Representatives.

Pursuant to the provisions of section 11 of chapter 12 of the General Laws, I

herewith submit my report for the year ending this day.
The cases requiring the attention of this Department during the year, to the

number of 10,935, are tabulated below:—
Corporate franchise tax cases .......... 3,196
Extradition and interstate rendition . . . . . .- . . 270
Grade crossings, petitions for abolition of ........ 61
Indictments for murder ........... 69
Inventories and appraisals ........... 4
Land Court petitions .......... . 302
Land-damage cases arising from the taking of land by the Department of Public Works 74
Land-damage cases arising from the taking of land by the Metropolitan District Com-

mission .............. 26
Land-damage cases arising from the taking of land by the State House Building Com-

mission .............. 1

Land-damage cases arising from the taking of land by the Armory Commissioners . 1
Land-damage cases arising from the taking of land by the Department of Mental

Diseases.............. 4
Land-damage cases arising from the taking of land by the Pilgrim Tercentenary Com-

mission .............. 5
Land-damage cases arising from the taking of land by the Provincetown Tercentenary
Commission ............... 5

Miscellaneous cases arising from the work of the above-named commissions . . 23
Miscellaneous cases ............ 694
Petitions for instructions under inheritance tax laws ...... 42
Public charitable trusts . . . . . . . . . . .301
Settlement cases for support of persons in State hospitals . . . . .61
All other cases not enumerated above, which include suits to require the filing of returns
by corporations and individuals and the collection of money due the Commonwealth 5,796

Capital Cases.

Indictments for murder disposed of during the year 1923

:

Berkshire County. — In charge of District Attorney Charles H. Wright: Paul
Durante. 1

Bristol County.— In charge of District Attorney Stanley P. Hall: Frederick

Baker, Avades Zahigian. 1

Essex County. — In charge of District Attorney William G. Clark: John Gan-
carz, Mike Khatshadoorian,1 Joseph Lombardi, Constanti Marrotti, Anthony
Stamatopailos.
Hampden County. — In charge of District Attorney Charles H. Wright: Frank

Burek, Frank Lesnewski, 1 Giuseppe Parisi, Anthony Pass, 1 Eugene Sciebelli,

Frank Williams.
Middlesex County. — In charge of District Attorney Arthur K. Reading: Morris

A. Arnold, Hugo Baldi and Martino Bernado, Frank Brewer, John Kalapotharakos,1

Charles La Bon and Gordon Warren, accessory, Salvatore Letteri, Francesco Mag-
liozzi, Clemente Mamola, Domenic Procopio and Giacento Sanzi, accessory,

William M. Robb, Carmello Spiri.

Norfolk County. — In charge of District Attorney Harold P. Williams: Arthur
L. Harvey, William Morgan. 1

i Committed to State hospital.
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Suffolk County. — In charge of District Attorney Thomas C. O'Brien: Severio

Calebretta, Ignatzio Carluccio, and Theresa Marangi, Jackino Costaghiola, Paul
Dascalakis, Joseph DiAmbrosio, Joseph Pisano and Charles Castalone, Anthony M.
Gaeta, Felix Gesauldo and Samuel Boccuzzi, Gregory Kuriel, Antonio Mascatti,

Stefano Militello and Antonio Bianco, John E. Morrison, Jeremiah J. Horgan and
Henry T. Keefe, Jesse Murphy, George L. Rollins, Michael Siracusa, Biagio

Vessella.

Worcester County. — In charge of District Attorney Emerson W. Baker: Isadore

Guilbeault.

The following indictments for murder are pending:

Bristol County. — In charge of District Attorney Stanley P. Hall: John E.

Kennedy.
Essex County. — In charge of District Attorney William G. Clark: Vito Caruso,

Cyrille J. Vandenhecke.
Hampden County. — In charge of District Attorney Charles H. Wright: Mary

C. Sullivan, Joseph Zygarowski.

Hampshire County. — In charge of District Attorney Thomas J. Hammond:
John Greczynski.

Middlesex County. — In charge of District Attorney Arthur K. Reading: Thomas
Lanzo, Nicola Lupo, Salvatore Vona.

Norfolk County. — In charge of District Attorney Harold P. Williams : Nicola
Sacco and Bartolomeo Vanzetti.

Suffolk County. — In charge of District Attorney Thomas C. O'Brien: Frank
Festa, J. Thomas Gettigan, Giovanni Micciche, Joseph Morello, Brickinbridge

Russell.

The Need of a Judicial Council for Efficient Judicial Administration.

The law's delay has been a subject of adverse comment from a time much older

than the origin of American courts, but it has been left to the present to seek and
apply remedies for the ancient evil of delay. During the past ten years there has
been a great development in the study of the administration of justice. Neverthe-
less, in this Commonwealth there never has been any central body of a permanent
character for the accumulation of information and the consideration and dis-

cussion of questions of organization, practice and procedure bearing on the subject

of judicial administration.

To remedy this defect, in 1921 the Judicature Commission recommended the

establishment of a Judicial Council, composed of judges and members of the bar,

"for the continuous study of the organization, rules and methods of procedure and
practice of the judicial system of the Commonwealth, work accomplished, and the
results produced by that system and its various parts."

The plan suggested by the commission was that this council should be an advis-

ory body and that it should make an annual report to the Governor. The reason

given by the commission fOr the recommendation was in substance that the judi-

cial system constitutes a business institution for the purpose of administering

justice as promptly as is reasonably possible and at a minimum of expense to

litigants and to the public. The volume of business done by the courts, the result-

ing cost and administrative problems arising therefrom have expanded to such an
extent as to call for continuous study of the different branches of the system, to

the end that the system as a whole may function in accordance with advancing
demands of modern life. The whole subject of judicial administration is being
studied by the bench and bar all over the country to an increasing degree. Judi-

cial administration is recognized to-day as one of the problems of current public

concern.

The commission did not recommend radical changes in the Massachusetts
system, but they felt that, through continuous study by such a body as they
suggested, and the consequent discussion and consideration of details, gradual
improvements could be made. They believed that the plan would commend itself

to the business sense of the people of the Commonwealth.
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The Committee on the Judiciary of the Legislature has twice recommended

the substance of this plan, first in 1921 and again in 1922, but it has not yet been
accepted by the Legislature. The recommendation of the commission has, how-
ever, attracted attention in other parts of the country and during the past year
the substance of their proposal has been adopted in Ohio and in Oregon. In
accordance with the advice of Chief Justice Taft, an act of Congress recently was
passed creating such a commission for the Federal courts.

The practice hitherto has been to appoint special commissions and legislative

committees to study such subjects in a limited time at intervals of ten or fifteen

years, during which the work and material of these commissions have been scat-

tered or forgotten except so far as specific recommendations have been adopted.
The value of continuous study has been missing. A list of the various commis-
sions thus appointed since 1798 is attached to the report of the commission (House
1205 of 1921 in Appendix C).

A careful study of the recommendation leads me to agree with the statement of

the commission that "It is not a good business arrangement for the Common-
wealth to leave the study of the judicial system and the formulation of suggestions

for its development almost entirely to the casual interest and initiative of indi-

viduals. The interest of the people, for whose benefit the courts exist, calls for

some central clearing house of information and ideas which will focus attention

upon the existing system and encourage suggestions for its improvement."
I therefore recommend that the proposal for a judicial council be given renewed

consideration by the Legislature and that an act substantially as reported by the

Judicature Commission be adopted.
In the bills reported by the Committee on the Judiciary in 1921 and 1922, it was

provided that the annual report of the council to be created should be made to the

Legislature instead of to the Governor as provided in the report of the commis-
sion. The reason for suggesting that the report should be made to the Governor
was, as explained by the commissioners in a letter to the committee on the judi-

ciary of May 20, 1921, as follows:

The question whether the reports shall be made to the legislature or to the governor
was thoroughly discussed by the commissioners before making their recommendation,
and they recommended that the reports be made to the governor as they do not believe

it wise to place the judges, who would be members of such a council, in the position

which might be misunderstood if they were expected to make annual recommendations
to the legislature possibly altering some of their powers and duties.

We believe it to be the sounder plan that the report should be submitted to the gov-
ernor for the information of the public as well as for the members of the state govern-
ment, and that recommendations to the legislature based upon such reports should be
made by others or such recommendations as might be contained in it should be called

to the attention of the legislature either by the governor or by individuals or by members
of the legislature themselves.

The traditions of Massachusetts in regard to the separation of functions are such
that to place five judges in the position of making annual formal recommendations to

the legislature might be seriously misunderstood and thus cause unfortunate results

which might interfere to a considerable extent with the success of the plan. — (See

Mass. Law Quart. Aug. 1921, pp. 150-151 Note.)

The suggestion of the commission in regard to this point seems to me a sound
one. I suggest that a provision be made that the annual report thus made to the

Governor should be a "public document" so that it would be automatically before

the Legislature for such consideration as might seem advisable without any special

reference to the subject by the Governor.

The Administration of Criminal Justice.

In submitting this portion of my report, I think that it is fitting to state, at the

outset, that the eight district attorneys are administering their important offices

honestly, with great industry and with loyalty to the Commonwealth.
Unless exigency otherwise requires, the prosecution of criminal cases will be left

to the district attorneys. On May 31, last, I turned over to District Attorney
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Thomas C. O'Brien, of the Suffolk District, for trial, the following criminal cases:

Commonwealth v. H. V. Greene et al.; v. Max Mitchell; v. John H. McNamee
et al.; v. William J. Corcoran et al.; v. Aaron Jacobson; v. Charles Ponzi et al.;

and v. Arthur M. Harvey.
At that time I detailed Assistant Attorney General Albert Hurwitz to assist the

district attorney's office in the final preparation of these cases, and to co-operate

in the trial of the same.

It is the duty of the Attorney General to consult with and advise the district

attorneys in matters relating to their duties. Following the mandate of the statute,

the Attorney General, from time to time, has called conferences of the several dis-

trict attorneys at the State House. These meetings have resulted in the considera-

tion of many questions of administration in which we had a common interest. The
exchange of opinions and the ascertainment of how various matters are handled
in particular districts have already achieved a desired uniformity and efficiency.

At a conference held on March 3, last, among other subjects considered were
certain recommendations for changes in the method of selecting jurors, submitted
to the Legislature in the annual report of my immediate predecessor. This dis-

cussion and conference were preparatory to the appearance of the Attorney Gen-
eral and the several district attorneys before your joint committee on the judiciary.

At this meeting, the matter of speedy prosecution of persons guilty of giving

short weight or selling "fireproof" coal, and the provisions of the "coal bill" then
pending before the Legislature were also given attention.

At a conference on August 11, last, there was discussion of matters of general

policy in the prosecution of criminal cases, and matters of joint interest were gone
over with Hon. Frank A. Milliken of New Bedford, judge of the third district court
of Bristol, and Hon. Charles L. Hibbard of Pittsfield, judge of the district court of

Central Berkshire, members of the administrative committee of the district courts

of the Commonwealth. The matter of asking for jail sentences for bootleggers, for

first offences, was also considered, and a subcommittee of district attorneys was
appointed to report at a subsequent meeting.
At a conference on September 22, a report was received from the aforesaid com-

mittee, and after discussion it was agreed that, while no hard and fast rule could
be laid down in cases of violation of the liquor law, and that each case must be
decided according to the evidence, it was the opinion of the conference that, in

flagrant bootlegging cases, jail sentences should be asked for, even in the case of

first offences.

At the September conference, we also discussed the matter of presenting the
views of the conference as to the jury system, before the special commission in-

vestigating that subject. Certain recommendations upon which all the members of

the conference were agreed were submitted to that commission at a hearing held

on September 29. Seven recommendations were made, most of which were adopted
by the commission and embodied in a report to the General Court in Senate Docu-
ment No. 41 of 1924. The recommendations of the conference were, in brief, as

follows :
—

1. That all resident citizens be eligible to be placed on the jury lists.

2. That in the preparation of fists all persons should be required to fill out a
questionnaire.

3. That all persons, before being placed on the jury list, should be personally

examined.
4. That the exemptions should, on the whole, be left as they now stand in the

statutes.

5. That jurors' fees should remain as they now are, but that jurors should be
reimbursed for actual travel.

6. That the term of service of jurors should be shortened.

7. That the accommodations for jurors at many of the court houses should be
improved.
At conferences held on December 8 and January 5, last, the entire time was

given to a discussion of proposed recommendations to be made to the General Court
in the matter of needed changes in statutes having to do with the administration
of the criminal law.
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Among others invited to appear before us at these conferences were Hon. Walter

Perley Hall, Chief Justice of the Superior Court, and former Assistant District

Attorney Abraham C. Webber of Suffolk.

At the conclusion of our deliberations, it was unanimously voted to authorize
me, on behalf of the district attorneys, to make the following recommendations
and suggestions.

A. Compensation for District Court Judges called to sit in the Superior Court.

There has been for some time a strong public demand for speedy criminal trials.

Expeditious disposition of cases in the Superior criminal court has been impossible

in recent years because of the hundreds of appeals of criminal cases from the lower
courts. Many of these appeals were without merit and were taken so that a con-

gested docket in the Superior Court would result in delay and lead to possible

negotiation to avoid trial. The Judicature Commission, in 1921, recommended
the enactment of a permissive statute enabling the chief justice of the Superior

Court to call to his aid justices of the district courts for the trial of jury cases,

which would provide the necessary means of relieving congestion of the criminal

docket without increasing the number of permanent judges. This recommendation
was also submitted to the General Court in two annual reports by my immediate
predecessor. The Legislature followed the recommendation last year and enacted
into law chapter 469 of the Acts of 1923, which authorized the chief justice of the

Superior Court to call justices of district courts, except in the Municipal Court of

the City of Boston, to sit in the Superior Court at the trial or disposition, with or

without a jury, of certain criminal cases.

Before signing the bill the Governor submitted the same to this department for

an opinion as to its constitutionality, and on May 25, last, His Excellency was
advised that it was within the constitutional power to enact the proposed bill.

Later in the year the constitutionality of the bill was attacked by certain

defendants, and the case was carried to the Supreme Judicial Court. That tribunal

held that the statute violated no one of the provisions of the Constitution. See
Commonwealth v. Leach, Mass. Adv. Sh. (1923) 113.

At our recent conferences, it was the unanimous opinion of the district attorneys

that the calling of the district court, judges, under the authority of the act, very
promptly and effectively resulted in relieving the congestion of the dockets. Its

efficacy will be even more marked in the months to come. The chief justice has
called from the lower courts judges of high ability and broad experience in the
criminal law, who have rendered public service of the very highest order when
called upon to render this temporary service in the Superior Court. The act as

passed provided no extra compensation for the judges. That they should not be
adequately paid is manifestly unjust. The per diem pay on the basis of their

compensation for service in the lower courts figures as low as $4.62, $6.90 and $7.24

in certain cases.

It is strongly recommended as a matter purely of justice and fair dealing that the

judges who are called to render this service should receive compensation com-
mensurate with the dignity and importance of the work they perform when called

to the Superior Court.

B. Increase of Jurisdiction of District Court Judges called to preside in the Superior

Court.

The several district attorneys were also of the opinion that the district court

judges so called to sit in the Superior Court might very properly have their juris-

diction increased. There are certain classes of cases which, by their experience

and training in the lower courts, they are well qualified to preside over, in addition

to those cases that were placed within their jurisdiction last year. It is therefore

recommended that their jurisdiction be properly increased.

C. Simultaneous Sessions of a Criminal Sitting in Different Shire Towns.

G. L., c. 212, § 14, provides for sittings of the Superior Court in the several

counties. G. L., c. 213, § 7, provides that two or more simultaneous sessions of the
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court may be held in the same count}'', if public convenience requires. Section 10
of the act provides that the court, if public business requires, may adjourn an
established sitting in one shire town to another in the same county.
A situation frequently arises where, particularly in connection with the criminal

sittings, it is desirable simultaneously to hold separate sessions of a sitting in different

shire towns in the same county. In order to effect this it appears necessary to
amend the statute.

I therefore recommend that G. L., c. 213, § 7, be amended by inserting after

the word "held" the words:— in the same shire town or in different shire towns, —
so that the section as amended will read as follows :

— Section 7. Two or more
simultaneous sessions of the court may be held in the same shire town or in dif-

ferent shire towns in the same county, if public convenience requires; and the
business may be so divided as to secure its speedy and convenient disposal.

D. Certifying the Entire Record and Testimony in Certain Criminal Cases.

In certain complicated and intricate criminal cases there has been unnecessary
prolongation of the time between conviction and punishment. In some cases this

delay has been of such an extent as seriously to impair, if not to destroy, the whole-
some influence of conviction and sentence. Such delays tend to decrease the
general respect of the community for law. Unreasonable delay is also unfair to

defendants. They are entitled to relief from the mental strain and anxiety that
accompanies a prolonged and unreasonable uncertainty in the legal determination
of their guilt or innocence.

Today, it is not unusual for lawyers for defendants in cases of importance to

accumulate, in the course of a long trial, hundreds of exceptions. In an address
by the late Dean Ezra R. Thayer before the Law Association of Philadelphia he
stated that this mischief was due first and foremost to the temptation offered by
our system to each side— especially the side that scents defeat— to make as

large a collection of exceptions as it can, hoping that something may be found
among them to take the fancy of an appellate tribunal. In the case of Common-
wealth v. Dyer, et als., the so-called Fish Case, the number of exceptions ran into

an extraordinary total.

An important cause of delay between conviction and punishment is the sparring

that is involved in the process of reducing exceptions to "narrative form." No
one who has not made this attempt with an aggressive and demanding adversary
can appreciate its full exasperations. This is particularly true in certain kinds of

cases; for instance, those involving commercial frauds, which require judicial

inquiry into complicated business transactions. In the Fish Case, as an example,
the "bill of exceptions" there filed contained some fifteen hundred long typewritten
pages. To check up this bill required the comparison, page by page, of the five

thousand pages of transcript of testimony. It meant an entire duplication of the
work of the trial, with the added necessity of reaching a definite decision upon
needless points which in the give and take of the trial were left unsettled in the
discussions between counsel, witnesses and the court.

The district attorneys suggest that in certain cases the present practice of pre-

senting points of law for review is open to improvement, and that in such cases

the entire record and testimony might properly be certified to the Supreme Court.
It is therefore recommended that legislation be enacted making it possible for such
certification in all cases involving homicide, and in other serious and important
cases where, in the exercise of a sound discretion, the presiding justice is of the
opinion that there should be such a certification.

E. Bail in Criminal Proceedings.

Through the enactment of St. 1922, c. 465, relative to bail in criminal cases,

some of the abuses referred to in the annual report of my predecessor for the year
1921, and in the report of the special commission appointed under Resolves of 1921,
c. 34, for an investigation of the subject of bail in criminal cases, were eliminated.

Cases are, however, not infrequent where persons who have become bail or surety
in criminal cases, and who have offered real estate as their qualification for accept-



P.D. 12. 11
ance as such bail or surety, subsequently, while the criminal cases are pending,
dispose of or encumber the real estate without notifying the court. Such act,

under St. 1922, c. 465, may be punished by fine or imprisonment. Criminal prose-

cution of the bail or surety does not, however, satisfy the purpose of bail. There
ought to be additional legislation which would protect the Commonwealth so

far as possible in its monetary rights.

It is, therefore, recommended that this matter be referred to the proper legisla-

tive committee, and that the advisability of enacting legislation providing that

the liability of a bail or surety be a hen upon the real estate offered for his quali-

fication be considered.

Recommendations at the Instance of the District Attorneys in the Last
Report.

, Last year, previous to the filing of the report of the Attorney General, confer-

ences were held of the then Attorney General, the Attorney General elect, the then
district attorneys and the district attorneys elect, at which meetings numerous
suggestions were considered with regard to needed changes in the criminal law.

As a result, eight changes were recommended at the instance of the district attor-

neys. Four of these recommendations were enacted into law by the Legislature

last spring.

At our conferences recently held it was unanimously voted to authorize the

Attorney General, upon behalf of the district attorneys, to resubmit the remain-

ing four recommendations of last year. They are as follows :
—

(a) Cons-piracy to commit a Felony. — It is recommended that legislation be

passed providing that a conspiracy to commit a felony shall be punished in the

same manner and to the same extent as an attempt to commit a felony.

(b) Report of the Department of Mental Diseases as Evidence in Criminal Cases.—
St. 1921, c. 415, provides that whenever a person is indicted for a capital offence,

or whenever a person, who is known to have been indicted for any other offence

more than once or to have been previously convicted of a felony, is indicted or

bound over for trial in the Superior Court, the Department of Mental Diseases

shall cause such person to be examined as to his mental condition, and that its

report shall be admissible as evidence. The district attorneys are of the opinion

that this statute should be amended by striking out the provision that the report of

the Department of Mental Diseases shall be admissible as evidence of the mental
condition of the accused, and I so recommend.

(c) Defence of Insanity. Pleadings. — Existing legislation should be so amended
that the defence of insanity of a defendant cannot be raised except by leave of

court, unless a special plea of insanity is filed with the clerk of the court at least

three days prior to the coming in of the court at the sitting at which the defendant

is to be tried. I further recommend that the statutes be amended so as to provide

that all dilatory pleadings, motions to quash, and requests for bills of particulars

shall be filed at least three days prior to the coming in of the court at the sitting

at which the respective cases are to be tried, except as otherwise allowed by leave

of court.

(d) Precedence of Certain Prosecutions. — G. L., c. 212, § 24, provides that cer-

tain cases shall have precedence in the order of trial next after the cases of persons

who are actually confined in prison and awaiting trial. The district attorneys are

thereby prevented for extended periods from trying any cases except those given

precedence by the statute, and certain classes of offences are barred from trial.

Not infrequently, important cases, which, for special reasons should be tried, are

postponed for long intervals. I recommend that the section be so amended as to

provide that the court shall have discretion to modify the order of trial if in its

opinion there is sufficient ground for so doing.

Massachusetts Reports.

The reports of the decisions of the Supreme Judicial Court, styled "Massachusetts

Reports," for many years prior to July 1, 1923, had been published and sold under

successive contracts with the Commonwealth which in broad terms stipulated the
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nature of the publication and in specific terms stated the price at which it should
be sold to the public. The contract which expired on June 30, 1923, provided for

a sale of the Reports to the public and to the State at the rate of $3.15 per volume.
Four hundred and fifty-four of these volumes were sold to the State for distribu-

tion among various municipal and other officers. Those contracts also gave to

the publisher full copyright privilege and ownership of electroplates.

By Chapter 30 of the Resolves of 1923, the Attorney General, the Secretary of

the Commonwealth and the Reporter of Decisions were directed to advertise for

proposals for the execution of the printing and binding, and to provide for the sale

to the public, of the "Massachusetts Reports" at such price as they might fix and
for a term of three years beginning July 1, 1923.

Pursuant to such direction, the officers named prepared a form of contract and
proposal and advertised for bids for the printing and binding of an edition of 3,750
copies of each volume of the Massachusetts Reports to be published during the
three years beginning July 1, 1923. The successful bidder was Mr. Samuel Usher,
proprietor of The Fort Hill Press, 289 Congress Street, Boston. He has agreed
to publish each edition of 3,750 copies under terms agreeable to the officers named
in the resolve for $8,175, to be paid by the Commonwealth. The volumes are not
copyrighted and the electroplates remain the property of the Commonwealth.
The stipulations of the contract assure prompt performance of work and should
result in prompt distribution of the volumes of the Reports to the public for cash
within a reasonably short time after the decisions are rendered. A new type of

paper is used which will make the volume about two thirds the thickness of the
previous volumes with no diminution of binding strength or convenience in handling.
The contract provides for the payment of the consideration price by the Com-
monwealth "when appropriation is made therefor by the legislature" and when
the printer shall have completed the work on each volume.
The officers named in the legislative resolve above described, in behalf of the

Commonwealth, also made with Mr. Usher a contract for the sale of 3,296 copies

of each edition to the public, 454 of the copies being retained by the Commonwealth
for distribution to municipal and other officers as above stated. This contract
appoints Mr. Usher the Commonwealth's agent for the sale of these books. It

provides that he shall sell and deliver the volumes at $3.00 per copy for cash,

and that at semi-annual periods he shall account to the Commonwealth for sums
received by him at the rate of $2.30 for each copy sold, the 70^ difference

between the amount charged to the public and the amount accounted for to the
Commonwealth being the price to be received by him for the actual disbursements
entailed in circularizing the public, packing, shipping and delivering the volumes,
and the overhead expenses entailed by the merchandising.

It will therefore be seen that, if the entire 3,296 copies of each edition are sold,

exclusive of the copies distributed to municipal and other authorities, the Com-
monwealth will have the 454 copies to distribute at a net outlay of $835.90 less

per edition than under the contract with the previous publisher; and, if four
volumes appear during a year, the Commonwealth will be in a cash position

$3,343.60 better than under the former contract.

The finance system now in force in the Commonwealth, as well as the terms of
the contract made with Mr. Usher, will require, however, an annual appropriation
covering the entire amount to be paid for the volumes to be issued during the
year. The return to the Commonwealth from the sale will be a separate item
which will show in the balance at the end of the year. The officers named in the
legislative resolve had no power to make an accounting arrangement with Mr.
Usher so that he would receive a balance only to be due to him and to be appro-
priated by the legislature.

_
Between three and four volumes of the Reports are issued annually. It is ad-

visable for the Legislature to make an appropriation covering the full contract price
for four volumes. It is probable that volumes 245, 246, 247 and 248 will be issued
during the fiscal year ending December 1, 1924. It is therefore recommended that
the legislature appropriate for the purpose of the contract with Samuel Usher for

the printing and binding of the Massachusetts Reports the sum of $32,700 for the
current fiscal year.



P.D. 12. 13
No recommendation is made as to what fund shall receive the returns from the

sales of the Reports made by Mr. Usher; but the Attorney General and his asso-

ciates, the secretary of Commonwealth and the Reporter of Decisions, feel that some
accountancy method should be adopted so that year by year the net financial

result of the contracts may appear.

Advance Sheets op the Opinions and Decisions op the Supeeme Judicial
Couet.

By said chapter 30 the said officers were also authorized, if in their discretion it

was deemed practicable and feasible, to contract for the printing and sale to the
public of advance copies of opinions of the Supreme Judicial Court filed with the
Reporter of Decisions. Pursuant to this authority, a supplemental contract was
entered into with Mr. Usher, and he has for some weeks been publishing advance
sheets, which are being distributed to subscribers within forty-eight hours of the
time when the opinions are filed with the Reporter. In the past, members of the

legal profession have been put to considerable difficulty in securing promptly copies

of opinions after they have been handed down by the Supreme Judicial Court.

The Advance Sheets now being issued are paged consecutively for the purpose of

citation, and a brief index will be issued from time to time.

Pending the publication of the bound volumes the opinions may be cited " Mass.
Adv. Sh.," with proper page. For instance, a decision filed with the Reporter of

Decisions on October 25, 1923, was in the hands of the subscribers on October 26th,

and could be cited in briefs then in the making as "B v. B
,

Mass. Adv. Sh. (1923) 127."

The Disbaement of Attoeneys-at-Law.

As the Supreme Judicial Court of this Commonwealth has said, this subject is

one of vital public interest. "The removal of attorneys, who have become un-

faithful to their trust and are unfit longer to exercise their office and to be held

out as trustworthy, faithful and competent, is of concern to all the people. It is

the duty of members of the bar, as public officers, to see that their body is purged

of unworthy members."
Up to 1919, disbarment proceedings were brought generally by bar associations

after hearings before their grievance committees. The proceedings were conducted

by an attorney appointed by the court upon the suggestion of the bar association,

and such attorney was awarded compensation by the court.

In 1919, however, the Legislature provided that when a petition was filed for

the removal of an attorney the proceedings should be conducted by the Attorney

General, or such person as he might designate with the approval of the court; but
such person should receive no compensation for his services.

During the past year several petitions have been filed asking for either the

discipline or the disbarment of certain members of the bar, the petitions being

filed by bar associations. In due course they have been referred to the Attorney

General and passed upon, and attorneys have been designated to conduct the pro-

ceedings. There appears to be no good reason why these cases should be submitted

to the Attorney General, passed upon and conducted directly or under his direction;

in fact, both by statute and by the exercise of its inherent pbwer, the court has

the right to institute and prosecute proceedings looking toward the discipline or

disbarment of members of the bar. It may also require members of the bar, its

officers, to institute and prosecute such proceedings. The present method involves

red tape which may well be dispensed with at this time. The requirement that

attorneys conducting these proceedings should receive no compensation is unfair.

It is disagreeable work, and an attorney should be reimbursed, in part at least, for

the time during which he is taken away from his private practice for this public

service.

I therefore renew the recommendation of my immediate predecessor that

G. L., c. 221, § 40, be amended by striking out the words added in 1919, and in-

serting a provision for approval by the court of the attorney designated to conduct

the proceedings, so that said section shall read as follows:
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Section 40. An attorney may be removed by the supreme judicial or superior court
for deceit, malpractice or other gross misconduct, and shall also be liable in damages
to the person injured thereby, and to such other punishment as may be provided by
law. Whenever a petition is filed for the removal of an attorney, the proceedings there-

after shall be conducted by an attorney to be designated by the court. The expenses
of the inquiry and proceedings in either court shall be paid as in criminal prosecutions

in the superior court.

The Land Court.

Twenty-five years ago the court of land registration, with two judges, was estab-

lished by St. 1898, c. 562, and was organized and ready to act October 14, 1898.

The principal object in the establishment of the court was that titles to land might
be made and kept clear, and transferred easily and quickly. On the recommenda-
tion of the Attorney General, made to the Legislature in 1901 and 1902, there was
transferred to the Land Court exclusive original jurisdiction in all proceedings

except bills in equity for the settlement of title to land. This step was taken
principally to secure speedy trials and final determination in such cases. In 1915
jurisdiction over tax titles and their foreclosure was added. The system was early

attacked both in the State and Federal courts, but was successfully defended.

In the intervening years the court has grown in importance and favor. It is an
important court of record, having potential jurisdiction over all the lands within

the Commonwealth. The work of the court covers the whole State, and, while

most of its sittings are, under the statute, held in Suffolk County, it hears cases

in such other counties as public convenience may require. The matters before

the court require speedy hearing and decision.

The nature of the work, as well as the statute, requires preparation and filing of

a written decision in each case. Registered land remains subject to the immedi-
ate order of the court. Every act of a register of deeds in regard to registered land
is done directly under order of court. It is the act of the court, and the Common-
wealth is responsible in money damages for any mistakes. Ordinary transactions

are made under standing orders, but a judge has to pass directly on every instru-

ment out of the ordinary and must hear and determine any matter affecting title

to land once registered. The court is open in Boston every day throughout the
year except Sundays "and holidays, and one judge is necessarily always in attend-

ance.

It has been represented to me, on good authority, that there has been a very
great and steady increase in the work that the court is obliged to handle, that the
increase in 1923 was thirty-three per cent over any figures up to 1920, and that it

is no longer possible for two judges to keep up the work of the court. Despite this

steady increase, there has been no increase in the number of judges since the estab-

lishment of the court twenty-five years ago.

I therefore recommend that the question of an increase in the number of judges
of the Land Court be investigated by the proper legislative committee, and that,

if it be found that the increased work of the court demands the addition of another
judge, legislation to that end be enacted.

Service on Commissions.

The Attorney General appears for the Commonwealth, the Governor, the Execu-
tive Council, the Secretary, the Treasurer and Receiver General, the Auditor, and
for State departments, boards and commissions in all suits and other civil pro-

ceedings in wThich the Commonwealth is a party or interested, or in which the
official acts and doings of said officers are called in question, in all courts of the
Commonwealth, and in such suits and proceedings before any other tribunal when
requested by the Governor or by the General Court, or either branch thereof. All

legal services required by such officers, boards and commissions in matters relating

to their official duties are rendered by the Attorney General or under his direction.

He has many other duties and responsibilities imposed by common law and statute,

and they are all confined to matters of a strictly legal nature.
It is apparent that this work is sufficient to occupy the entire time of the At-

torney General, and it interferes seriously with the performance of his duties to
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have assigned to him work of an entirely different nature and character, such as
has been put upon the Attorneys General by recent legislatures. Last year the
Legislature required that the Attorney General serve on various commissions,
among others, the commission to investigate certain land restrictions imposed by
the Commonwealth in the Back Bay district of the city of Boston; the commission
to investigate the claim for damages of Holbrook, Cabot & Rollins Corporation,
arising out of the construction of the dry dock at South Boston; and the com-
mission to consider contributory pensions for certain veterans in public employment.
Two of my predecessors in office, namely, Hon. James M. Swift and Hon. Thomas

J. Boynton, protested, by annual report, against the custom of so appointing the
Attorney General to commissions charged with the investigation of matters not
directly connected with the work of this department. I am of the opinion that
the protest should be renewed. I do this not only because this additional work
does interfere with the general work of the office, but also because of the further

consideration, pointed out first by Mr. Swift in 1914, that "inasmuch as any
commission delegated by the Legislature to investigate these various subjects

has the right to the assistance of the Attorney General in any matters involving
legal considerations in connection with their deliberations, the Attorney General
should not be required to serve as a member of such commissions."

Furthermore, the departments which may be involved in the consideration of

matters before such commissions are thereby deprived of the assistance of the
Attorney General in the preparation and presentation of their evidence to the
commission, since manifestly the Attorney General cannot at the same time act

as judge and counsel.

Official Abstracter and Conveyancer.

The Commonwealth, through its several departments, boards and commissions,
each year, either by gift, purchase or eminent domain, takes title to very many
parcels of real estate. This is particularly true in the case of lands acquired for

State forests and experiments in forest management, for State highways, and the
recent large acquisitions at Plymouth and Provincetown by the Tercentenary Com-
missions. All instruments of conveyance and the title to be transferred thereby
are passed upon by the Attorney General.

It has been the practice, of necessity, to have the examination of titles to land

made by counsel not of the staff of the department. This is not an efficient method
of handling the work. It does not result in furnishing the department with the

abstracts of title, that they may serve as data for use when, as often happens,
adjacent lands are acquired.

In my judgment, there will be a considerable saving if much of this work, now
done outside, is centralized in this office. I therefore recommend the creation of

the office of official abstracter and conveyancer, to be appointed by the Attorney
General, whose duties shall be prescribed by him, and to include the work above
mentioned and other similar duties.

Execution of Leases in Behalf of the Commonwealth.

There is no statute 1 conferring authority on any official to execute leases in behalf

of the Commonwealth. This department cannot give an authoritative answer as

to how such leases should be executed when the Commonwealth acquires quarters

outside of the State House for any of its departments, commissions or boards. A
head of a department was so advised in an official opinion under date of February

24, 1921. A former Attorney General, in 1920, also pointed out that the matter
was not clear, although the practice had grown up of submitting proposed leases

to the Governor and Council for their approval. The present situation, therefore,

is not satisfactory, for the Governor and Council do not sign leases but approval

is indorsed thereon by the executive secretary. I therefore recommend the passage

of an act authorizing the execution of leases by the heads of departments, such

leases, however, not to be effective without the approval of the Governor and
Council.



16 P.D. 12.

Amendment relative to Eight-hour Law Stipulation in Public Contracts.

G. L., c. 149, § 30, states in part:

. . . No officer of the commonwealth or of any county or of any such town, no such
contractor or sub-contractor or other person whose duty it is to employ, direct or con-
trol the service of such laborers, workmen or mechanics shall require or permit any
such laborer, workman or mechanic to work more than eight hours in any one day, or
more than forty-eight hours in any one week, except in cases of extraordinary emer-
gency.

St. 1923, c. 236, amends this section by adding at the end thereof the following:

The provisions of this section shall not prohibit the employment by the state depart-
ment of public works, or by any contractor or sub-contractor for said department, of

laborers, workmen and mechanics for more than eight hours in any one day in the con-
struction or reconstruction of highways when, in the opinion of the commissioner of

labor and industries, public necessity so requires.

It will be observed that this exception to the eight-hour law applies only to the
Department of Public Works and in that department only to highway construction

or reconstruction.

G. L., c. 149, § 34, requires the Commonwealth to place a stipulation in every
contract that, —
no laborer, workman or mechanic working within the commonwealth, in the employ
of the contractor, sub-contractor or other person doing or contracting to do the whole
or a part of the work contemplated by the contract, shall be requested or required to
work more than eight hours in any one day, and every such contract not containing
this stipulation shall be null and void.

The Legislature has not amended section 34, and therefore, under the strict

construction of that statute, our contracts should still be written with this stipula-

tion, yet under St. 1923, c. 236, the definite provision of law may be waived. Con-
tracts cannot be written in accordance with the amended law but must still require

as a contract stipulation that the contractor must observe the law as it stood
prior to the amendment. It is not advisable to assume that section 34 was amended
by implication and change the wording of the State contract provisions.

I desire also to call the attention of the General Court to a variance in language
in the two sections which ought to be corrected. Section 30 in effect states that

no laborer, workman or mechanic shall be required or 'permitted to work more than
eight hours, etc. Section 34 uses the language that no laborer, workman or me-
chanic shall be requested or required to work more than eight hours.

I therefore recommend that said section 34 be amended in accordance with the
amendment of section 30 last year, so that the Department of Public Works,
Division of Highways, will not be obliged to waive a definite provision of its con-

tract in cases where it finds it necessary to avail itself of St. 1923, c. 236. Also,

as pointed out above, the language of the two sections should be made to coincide.

Proposal to Amend Statute relative to Justices of the Peace and Notaries
Public.

Under existing law a change in the name of a male justice of the peace or notary
public does not terminate his commission. In the case of a justice of the peace
who is a woman there is doubt whether a change in name upon marriage or other-

wise renders the commission void. Mass. Const. Amend., LVII, specifically

provides that a change in the name of a notary public who is a woman shall render

the commission void. An amendment to the Constitution striking out the foregoing

provision was agreed to in joint session of the General Court on May 24, 1921, and
on May 10, 1923, and will be submitted to the people at the next State election.

It is obvious that the law relative to the power of persons to act as justices of

the peace should be clear and that any doubt as to such power should be termi-

nated by legislation. There is also no valid reason for discrimination against cer-



P.D. 12. 17
tain justices of the peace on the ground of sex. Men and women who are justices
ought to be governed by the same provisions of law and their powers should be
equal. Furthermore, there is now no provision requiring justices of the peace and
notaries public to give notice of changes in their names. Manifestly, such notice
should be required.

I therefore recommend that G. L., c. 222, § 1, be amended by providing that a
change in the name of a justice of the peace or male notary public shall not ter-
minate his or her commission, but that such justice of the peace or notary public
shall notify the Governor of such change in name and that such change shall be
recorded on the commission.

Recommendations in Previous Reports.

I resubmit sundry recommendations made in previous reports of Attorneys
General, to which reports I beg to refer for the reasons therefor.

_
1. Statutes relating to permits to be at liberty, parole and discharge of persons con-

victed of crime.

These are contained in G. L., c. 127, §§ 128-151. Except for certain language
in section 133, the statutes make no express provision for cases where prisoners
have been convicted and sentenced to imprisonment for two or more offences.
See Attorney General's Report, 1920, p. xx.

2. Dividends and interest on deposits in the savings department of trust companies.
G. L., c. 167, § 17, should be amended so that the intention of the Legislature in

enacting this particular law may be carried out. See Attorney General's Report,
1920, p. xxi.

3. Right of search and seizure under fish and game laws.

G. L., c. 130, § 6, purports to authorize certain enumerated searches and seizures
to be made without warrant. This section in its present form, in my judgment, is

unconstitutional, and amendment is necessary. See Attorney General's Report,
1921, p. xxxvi.

4. Ambiguity of Statutes relative to Approval by Attorney General of Public Health
Regulations.

G. L., c. Ill, §§ 31, 122, and 127, all empower local boards of health to make
reasonable health regulations. Reading these three sections together, an am-
biguity arises as to whether or not, in a given case, regulations must be submitted
to the Attorney General for his approval. The sections should be properly amended
so that what is prescribed will be absolutely definite. See Attorney General's
Report, 1922, p. xxxi.

The Suit to test the Constitutionality of the Sheppard-Towner Act.

Pursuant to the joint order of the Honorable Senate and House of Representa-
tives, my predecessor filed in the Supreme Court of the United States an original

bill against officers of the Federal government charged with the administration
and enforcement of the Sheppard-Towner Act, for the purpose of testing the con-
stitutionality of that act. A suit for the same purpose was brought at about the
same time by Harriet A. Frothingham, a citizen of Massachusetts. In May last,

the two cases were argued together before the Supreme Court of the United States,

the argument for the Commonwealth being made by Assistant Attorney General
Alexander Lincoln. The court decided both cases adversely on the ground of

want of jurisdiction alone, stating expressly that they did not consider the merits
of the constitutional questions which had been raised. The court held, in the
Massachusetts case, that the State presented no justiciable controversy either in

its own behalf or as the representative of its citizens; and, in the Frothingham
case, that the plaintiff had no such interest in the subject matter, nor was any such
injury inflicted or threatened, as would enable her to sue. As to the operation of

the statute the court observed :
" Nor does the statute require the States to do or

to yield anything. If Congress enacted it with the ulterior purpose of tempting
them to yield, that purpose may be effectively frustrated by the simple expedient

of not yielding." This statement, in my judgment, is not to be interpreted as

intimating that a State legislature can yield a sovereign power of the State, since
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the Supreme Court has repeatedly affirmed the principle that a State cannot bar-

gain away any part of its sovereign powers, even by agreement with the Federal

government.
The result of this decision is to leave the question of the constitutionality of the

Sheppard-Towner Act wholly undetermined; indeed, the manner in which the

court disposed of the cases leads, it seems to me, to a justifiable inference that the

judges believed that question was at least open to serious doubt.

But the question is one which cannot be presented for judicial determination by
any State, or citizen whose interest depends merely upon the increased burden of

taxation resulting from the act. If by the passage of the act Congress has usurped

reserved powers of the States, the enforcement of the statute can be prevented,

as the court says, "only when the justification for some direct injury suffered or

threatened, presenting a justiciable issue, is made to rest upon such act."

Activities against "Fireproof" Coal.

Shortly after I took office, numerous complaints began to come in from various

sources relative to so-called "fireproof" coal being sold in various parts of the

State and to short weight. The situation, in my opinion, called for immediate
state-wide action, and as a preliminary thereto, in February, a conference was
called at my office of various State officials. At the same time letters were sent to

the sealers of weights and measures and to the chiefs of police of the 39 cities and
316 towns of the Commonwealth, calling their attention to the situation and to

existing law, urging them to prosecute vigorously all violators of the law and
offering them the full co-operation of this department. The response from these

public officials was prompt, and violators of the law in respect to the sale of coal

were brought into court throughout the Commonwealth.
A temporary complaint bureau was established at once in this department and

former Representative Jacob Bitzer was placed in charge thereof. This bureau,

after giving very efficient service throughout the winter and early spring, was
closed when the immediate need for a special bureau no longer existed.

The latter part of February Mr. Eugene C. Hultman, Chairman of the Special

Commission on Necessaries of Life, Mr. James J. Phelan, Fuel Commissioner,

and I conferred with the Governor, advising him that there was no law authorizing

the seizure and destruction of coal offered for sale which was unfit for ordinary

^use, and recommended that such legislation and additional legislation relative to

coal be enacted. The Governor requested the drafting forthwith of a bill in the

matter. This was done, and the bill was transmitted by the Governor to the

Legislature in a special message dated February 26, 1923. Assistant Attorney

General Lewis Goldberg appeared at the hearings of the legislative committee to

which this bill was referred and rendered assistance. After the passage of the bill,

I sent letters and copies of the act to all the sealers of weights and measures in

the Commonwealth, and thereafter called a conference of all such officials for the

purpose of securing the fullest co-operation in the enforcement of the new act.

In a number of flagrant cases attorneys were designated to assist in the prosecutions

in the lower courts.

Mr. Goldberg appeared at a public hearing before the joint special coal in-

vestigating committee, established by a joint order of the General Court adopted

April 5, 1923. Assistant Attorney General James H. Devlin sat with that com-

mittee for five days and assisted it. He also entered an appearance and examined

witnesses at a two-day hearing in Boston of Interstate Commerce Commissioners

(held by one of its examiners) in the "matter of rates, charges, classifications, rail-

roads and practices governing the transportation of anthracite coal".

Opponents of the new "pure coal law", so called, contended that its passage

would keep coal out of Massachusetts. Time has fully demonstrated that the

law in no way diminished the shipment of good coal to Massachusetts, but that it

did keep out of the Commonwealth and out of the hands of Massachusetts con-

sumers black rock, non-burnable coal and coal containing an unreasonable amount

of foreign substance. It has been the most effective means of preventing the

Massachusetts market from being flooded with "fireproof" coal and of preventing
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the people of Massachusetts from being cheated and defrauded in respect to coal.

It has been administered efficiently. No honest or reputable coal dealer or operator
has had the slightest occasion to fear the working of the law or its effect upon his
business or property. Dishonest dealers and operators have learned that coal
which will not burn will not be tolerated in Massachusetts. The law is now being
used as a basis for similar legislation proposed in other States.

I desire to commend the several sealers of weights and measures throughout the
Commonwealth for their co-operation in the enforcement of the act.

Gasoline Investigation.

At the annual meeting of the National Association of Attorneys General, held
last summer at Minneapolis, the following resolution was adopted on August 28th:

Whereas, a situation now exists with regard to petroleum and its products that is of
interest to the public, particularly so in that a wide variance and spread of prices now
appears in petroleum products which leads to the charge of price manipulation,

Therefore, be it resolved by the National Association of Attorneys General that a
thorough and nation-wide investigation of such conditions be made by the attorneys
general and in order to co-ordinate the facilities of the several attorneys general for this

purpose that the association requests Attorney General O. S. Spillman of Nebraska to
call a meeting immediately at Kansas City, Mo., or some other convenient city, of

the several attorneys general of the mid-continent field and such others as may be
interested, there to devise ways and means of gathering and disseminating information
relating to all phases of the oil industry of the several states for the use of the attorneys
general of the several states and of the Attorney General of the United States.

Pursuant to the resolution, Attorney General Spillman called a meeting of all

the attorneys general of the United States, to be held October 15-17, inclusive,

at the Old Colony Club in Chicago, for the purpose of devising ways and means
of gathering and disseminating information relating to all phases of the oil industry
of the several states for the use of the attorneys general of the several states and of

the Attorney General of the United States.

Your Attorney General requested, and promptly received, from Mr.. Eugene C.
Hultman, Chairman of the Special Commission on the Necessaries of Life, the full-

est co-operation in gathering information and data in regard to the sale and price

of gasoline in Massachusetts.
Your Attorney General, accompanied by Assistant Attorney General Lewis

Goldberg, attended the conference, and was chosen by the conference as a mem-
ber of the committee on resolutions and of the permanent executive committee.
The conference was attended by the attorneys general of twenty-four different

states and representatives of the Department of Justice of the United States.

Resolutions were adopted and a standing executive committee of nine was ap-

pointed. The committee was directed to confer forthwith with the Attorney
General of the United States in regard to the conditions in the petroleum industry,

and representatives of the committee accordingly proceeded to Washington. Last
month the Federal Department of Justice ordered an investigation of alleged con-

spiracies to fix gasoline prices, the investigation to be directed by Assistant Attor-

ney General Seymour, and the United States district attorneys throughout the

country were ordered to co-operate and participate in the inquiry.

I recommend consideration by the Legislature of the advisability of broadening
the authority of the Commission on the Necessaries of Life, so that said commis-
sion may inquire into all matters relating to the production, transportation, dis-

tribution and sale of gasoline and refined petroleum products, and into all facts

and circumstances relating to the cost of production, wholesale and retail prices,

and the methods pursued in the conduct of the business of any persons, firms or

corporations engaged in the production, transportation or sale of gasoline and
refined petroleum products.
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National Bank Tax Litigation.

Pursuant to an order of the Btouse of Representatives, that branch, on April

12, last, was informed concerning the litigation involving the validity of the

national bank tax, and concerning the status of the remedial legislation then pend-
ing in Congress, and was advised as to what action should be taken to protect the

interests of the Commonwealth and of the cities and towns therein.

Public Access to Geeat Ponds.

St. 1923, c. 453 provided that, upon petition of ten citizens, public hearing

should be held by a joint board to decide whether or not public necessity requires

a right of way for public access to any great pond within the Commonwealth.
Pursuant to the act, I designated Assistant Attorney General Lewis Goldberg to

represent the Attorney General on the board. To date one petition has been re-

ceived, relative to a right of way to Long Pond in Lakeville. After hearing evi-

dence and arguments, the joint board found that Long Pond was a body of water
used as a source of water supply by the city of Taunton and that the board there-

fore, under the statute, had no jurisdiction.

Hearing on the Claim of Peesons alleging Damage by Reason of Con-
STEUCTION OF AEMOEY AT CHAELESTOWN.

Res. 1923, c. 52 requested the Attorney General to hear the claims of persons

who alleged damage to their property arising out of the construction and main-
tenance of the armory at Charlestown.

Assistant Attorney General Joseph E. Warner was designated to hear the case,

and the Adjutant General requesting counsel to represent his department, Assistant

Attorney General Lewis Goldberg was designated to present the Commonwealth's
side of the case. The matter was not pressed by counsel for the claimants until

recently. A hearing was held on December 27, last, and the report to the Leg-
islature is separately filed.

CONTROVEETED ELECTIONS IN THE HOUSE OF RePEESEOTATIVES.

At the request of the committee on elections, on the part of the House of Repre-
sentatives, Assistant Attorney General James H. Devlin appeared before such com-
mittee and gave legal aid and advice at the hearings given by the said committee
in the matter of the petitions of NapOleon Bergeron and John Hayes for seats as

representatives from the Twelfth Essex District.

Depaetment of the Attoeney Geneeal.

The number of official opinions rendered by the department during the year
was 172.

The collections of the department for the fiscal year amounted to $1,529,160.60.

One case was argued and two hearings held before the Supreme Court of the
United States, and several hearings have been held before a special master appointed
by that court. One case has been argued before the Circuit Court of Appeals for

the First Circuit, six cases tried in the United States District Court, and a hearing
held in the Court of Claims. Eighteen cases have been argued before the Supreme
Judicial Court of this Commonwealth, and there have been twenty hearings and
trials before a single justice of that court. There have been two appearances be-
fore regular sessions of the Grand Jury, and one before a Special Grand Jury, both
in Suffolk County. There have been twenty-two hearings and trials in the civil

session of the Superior Court, and four in the criminal session. Fifteen cases have
been tried in the probate courts of this State, and three cases in the Land Court.
Nine cases have been prosecuted in the local district courts, and two hearings have
been held in the poor debtor court. The department has been in attendance at
eighteen hearings before the Industrial Accident Board, and ten hearings have been
held in extradition cases. There has been one hearing before the Supreme Court
of New York, and one hearing in the Jefferson Market Court in New York City.

Changes have been made in the personnel of the department during the year.
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On November 20, 1919, Attorney General Henry A. Wyman appointed Edwin
H. Abbot, Jr., Esq., an Assistant Attorney General, and on August 7, 1920,
Attorney General J. Weston Allen appointed Charles R. Cabot, Esq.,' an Assistant
Attorney General. With the completion of Mr. Allen's term of office both Mr.
Abbot and Mr. Cabot resigned in order to return to private practice. While
Assistant Attorneys General they performed the duties assigned to them with
conspicuous ability, and the meritorious and exceedingly able performance of

their work deserves high praise.

After taking the oath of office before the Governor and Council on January 17,

last, I reappointed Alexander Lincoln, Esq., Albert Hurwitz, Esq., Lewis Gold-
berg, Esq., A. Chesley York, Esq., and James H. Devlin, Esq., and announced
the appointments of Joseph E. Warner, Esq., and Alfred Perry Richards, Esq.,

as Assistant Attorneys General.

On February 1, last, Day Kimball, Esq., was appointed an Assistant Attorney
General.

On September 25, last, I appointed Honorable Frederick G. Katzmann, former
District Attorney for the Southeastern District, a Special Assistant Attorney
General to assist District Attorney Harold P. Williams in the prosecution of the
cases of the Commonwealth against Nicola Sacco and Bartolomeo Vanzetti.

On November 20, 1919, Attorney General Henry A. Wyman appointed Albert
Hurwitz, Esq., an Assistant Attorney General. On September 30, last, Mr. Hurwitz
resigned from this office, after four years of faithful, indefatigable and valuable

service, especially in connection with the investigation and prosecution of important
criminal cases. Upon his resignation, I designated Mr. Hurwitz a Special As-
sistant Attorney General to aid the District Attorney for the Suffolk District in

the preparation and trial of the cases that were turned over to Mr. O'Brien in May.
Roger Clapp, Esq., was appointed an Assistant Attorney General on Octo-

ber 1, 1923.

In submitting my report for the year just ending, I conclude with the observa-

tion that a great number of difficult and important cases, involving novel and in-

teresting questions of law, have been disposed of with results, it is trusted, in the

aggregate satisfactory.

It would have been impossible to have accomplished the amount of work without
the loyalty and industry, at all times and under all circumstances, displayed by the

Assistant Attorneys General and the employees of the department in the per-

formance of their various duties. I take this opportunity to acknowledge publicly

their services to the Commonwealth.
Annexed to this report are such of the opinions rendered during the current

year as it is thought may be of interest to the public.

Respectfully submitted,

JAY R. BENTON,
"

Attorney General.
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OPINIONS.
Taxation — Exemption of Property of United States Housing Corporation.

The property of an agency of the Federal government is exempt from State

taxation which obstructs the operations of the government through that

agency; but not otherwise, unless Congress has indicated an intention that

it shall be exempt.
Whether real estate held by the United States Housing Corporation after the

close of the war was subject to local taxation, on the facts presented, is

uncertain.

Jan. 2, 1923.

Hon. Henri' F. Long, Commissioner of Corporations and Taxation.

Dear Sir : — You ask my opinion on a question submitted by the assessors

of Quincy relating to the assessment of taxes on real estate at one time owned
by the United States Housing Corporation. This opinion I am required to give

to you, upon request, under the provisions of Gr. L., c. 58, § 1.

The facts stated in the letter from the assessors to you may be summarized
in a general way as follows.

The United States Housing Corporation is a New York corporation, all of

whose stock is owned by the United States government. A few years ago it

acquired a considerable area of real estate at Quincy Point, Quincy This
property is now divided into small lots of land, on which approximately two
hundred and fifty dwelling houses have been erected.

In 1919 the question arose whether this property was subject to taxation,

and an agreement was made between the city and the Housing Corporation,
by which the city agreed to recognize the property as exempt from taxation,

and the corporation agreed to pay each year, in lieu of taxes, an amount equal

to the amount for which the property should have been assessed, if subject to

taxation. Subsequently, in May, 1922, another agreement was made by which
the amount to be paid the city for the years 1920 and 1921 was adjusted, and
the 1919 contract was rescinded.

At some time prior to April 1, 1922, contracts were executed by the Housing
Corporation for the sale of some or all of the lots above mentioned to persons
then occupying the same or to others. In this respect the facts are not definitely

stated in the assessors' letter.

In 1922 this property was assessed by the assessors to those persons who
were occupying lots on April first, either with or without contracts for the pur-
chase of them, and apparently also to such persons as held contracts from th^i

corporation for the purchase of lots which were unoccupied, if there were any
such.

The persons to whom the property was assessed object to paying taxes

thereon, claiming that the legal title was in the Housing Corporation, that the
corporation was an agency of the United States government, that therefore

property belonging to it was exempt from taxation and the occupier could not
be taxed therefor, and, where there were contracts for the purchase of lots,

that such contracts did not subject them to tax.

Since April first the Housing Corporation has given to most of the persons
occupying lots quitclaim deeds of the premises, in almost every instance taking
back a mortgage running directly to the United States government.
The assessors ask whether they should abate the assessments made by them in

1922 as having been illegally made.
By virtue of Gr. L., c. 59, § 11, the property referred to was assessable only

to the Housing Corporation as owner or to the persons in possession thereof on
April first. It was not assessable to those, not occupying the premises, who
held contracts from the Housing Corporation for the purchase and sale of the

same, even although those contracts contained provisions for the payment of

such taxes or any portion thereof. V Op. Atty. Gen. 71-4.

Furthermore, the property was not assessable at all if it Avas on April first

the property of the United States. Such property is expressly exempted from
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taxation by our statutes, 6. L., c. 59, § 5, el. First, and also by tbe Constitution
of tbe United States. Van Brocklin v. Tennessee, 117 U. S. 151; Wisconsin
Central B.B. Co. v. Price Co., 133 U. S. 496, 504.
Tbe Federal inbibition against tbe exercise of tbe taxing power of a state

extends not only to tbe levying of taxes on tbe property of tbe United
States, but also to the taxing of tbe agencies and instrumentalities of tbe Fed-
eral government in sucb a way as to obstruct its operations in tbe execution of
its powers. M'Culloch v. Maryland, 4 Wheat. 316, 425-431, 436; Oshorn \.

Bank of United States, 9 Wheat. 738, 859-868; Williams v. Talladega, 226
U. S. 404, 419.

On the other hand, the property of a Federal agency may be taxed by a
State where the tax does not interfere with tbe operations of the Federal gov-
ernment and is levied under a law which is general and non-discriminatory in

its application, and where Congress has not by legislation indicated an inten-

tion that it shall be exempt. Tbe validity of such a tax depends largely on its

effect. M'Culloch v. Maryland, 4 Wheat. 316, 436; Osborn v. Bank of United
States, 9 Wheat. 738, 867; Thomson v. Pacific B.B., 9 Wall. 579, 590; Bail-

road Co. v. Peniston, 18 Wall. 5, 36, 37; Central Pacific B.B. Co. v. California,

162 U. S. 91; Large Oil Co. v. Howard, 163 Pac. Rep. 537.

It is necessary now to consider the application of tbe rules and principles

just stated to tbe assessments in question.

The United States Housing Corporation was incorporated under tbe authority

of Act of Mav 16, 1918, e. 74 (40 Stat. 550), as amended bv Act of June 4,

1918, c. 92 (40 Stat. 594, 595), and bv Act of July 19, 1919, c'24 (41 Stat. 163,

224).
Said Act of May 16, 1918, c. 74, is, in part, as follows :

—
a Chap. 74.— A^r Act to authorize the President to provide Housing for

War Needs.

Be it enacted by the Senate and House of Bepresentatives of the United
States of America in Congress assembled, That the President, for the purposes
of providing housing, local transportation and other general community utilities

for such industrial workers as are engaged in arsenals and navy yards of the

United States and in industries connected with and essential to the national de-

fense, and their families, and also employees of tbe United States whose duties

require them to reside in the District of Columbia, and whose services are essen-

tial to war needs, and their families, only during the continuation of the exist-

ing war, is hereby authorized and empowered, within the limits of the amounts
herein authorized—

(a) To purchase, acquire by lease, construct, requisition, or acquire by con-

demnation or by gift sucb bouses, buildings, furnishings, improvements, local

transportation and other general community utilities and parts thereof as he

may determine to be necessary for the proper conduct of tbe existing war.

(b) To purchase, lease, requisition, or acquire by condemnation or by gift

any improved or unimproved land, or any right, title, or interest therein on
which such houses, buildings, improvements, local transportation and other

general community utilities and parts thereof have been or may be constructed:

(c) To equip, manage, maintain, alter, rent, lease, exchange, sell, and convey
such lands, or any right, title, or interest therein, houses, buildings, improve-
ments, local transportation and other general community utilities, parts thereof,

and equipment upon such terms and conditions as he may determine : . . .

The President may exercise any power or discretion herein granted, and may
enter into any arrangement or contract incidental thereto, through such agency
or agencies as he may create or designate : . . .

Sec. 5. That the power and authority granted herein shall cease with the

termination of tbe present war, except tbe power and authority to care for, sell,
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or rent such property as remains undisposed of and to conclude and execute
contracts for the sale of property made during the war. Such property shall

be sold as soon after the conclusion of the war as it can be advantageously
done: Provided, That before any sale is consummated the same must be au-
thorized by Congress."

Said Act of June 4, 1918, contains the following provision: —
" The President, if in his judgment such action is deemed necessary or ad-

vantageous, may authorize the creation of a corporation or corporations for
the purpose of carrying out the Act entitled ' An Act to authorize the President
to provide housing for war needs,' approved May sixteenth, nineteen hundred
and eighteen, such corporation or corporations to have or obtain all powers
necessary or appropriate therefor. The total capital stock of the corporation
or corporations authorized hereunder shall not exc'eed $60,000,000 : Provided,
That where such corporation or corporations are created by authority of the
President, representatives appointed by the President, or by such agency as he
may designate to carry out the purposes of the said Act, shall subscribe to,

own, and vote the capital stock thereof for and on behalf of the United States,

and shall do all other things in regard thereto necessary to protect the interests

of the United States and to carry out the provisions of the said Act : ..."

By said Act of July 19, 1919, e. 24, section 5 of the Act of May 16, 1918,
c. 74, was amended so as to read as follows :

—
" That the power and authority granted herein shall cease with the termina-

tion of the present war as formally proclaimed by the President, except the

power and authority to care for, rent, operate, and sell such property as re-

mains undisposed of; to conclude and execute contracts or other obligations

made or incurred during the war or in carrying out the provisions of this sec-

tion: to collect the principal and interest of loans made or other sums due
under obligations entered into under this Act; and to take such other steps as

are necessary to protect the interests of the Government and to fulfill the
obligations duly incurred in carrying out the powers granted by said Act. All
property shall be sold at its fair market value as soon as can be advantageously
done, and a reasonable effort shall be made to sell the houses direct to prospective
individual home owners for their own occupancy before they are offered for sale

in bulk or to speculative investors. Full power and authority is hereby given
to sell and convey all such property remaining undisposed of after the termina-
tion of the present war. All deeds, contracts, or other instruments of convey-
ance executed by the United States Housing Corporation by its duly author-
ized officer or officers where the legal title to the property in question is in the

name of said corporation, and by the United States of America by the Secretary
of Labor where the title to the property in question is in the name of the

United States of America, shall be conclusive evidence of the transfer of title

to the property in question according to the purport of such deeds, contracts,

or other instruments of conveyance, and in no case shall any purchaser or
grantee thereunder be required to see to the application of any purchase money:
Provided, however, That no sale or conveyance shall be made hereunder on
credit without reserving a first lien on such property for the unpaid purchase
money: Provided further, That in no case shall any such property be given

away; nor shall rents be furnished free, but the rental charges shall be reason-

able and just as between the tenants and the Government. The United States

Housing Corporation (a corporation organized by authority of the President

of the United States, pursuant to the provisions of an Act approved May 16,

1918, entitled ' An Act to authorize the President to provide housing for war
needs,' and an xlct approved June 4, 1918, entitled ' An Act making appropria-

tions to supply additional urgent deficiencies in appropriations for the fiscal

year ending June 30, 1918, on account of war expenses, and for other pur-

poses ') shall wind up its affairs and dissolve as soon as it has disposed of said

property and performed the duties and obligations herein set forth: Provided,

That the corporation shall report to Congress on December 31, 1919, and on
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June 30, 1920, all sales made and the amounts received therefrom together with
a detailed statement of receipts and expenditures on account of the other activi-

ties authorized by law."

In Sloan Shipyards Corp. v. United States Shipping Board Emergency Fleet
Corp., 258 U. 8. 546, the Supreme Court of the United States has recently-

made a decision relating to the rights and status of the Fleet Corporation which
has considerable application to the question under discussion. The decision
was in three cases involving the question of the liability of that corporation to
be sued, and its right to claim priority in bankruptcy proceedings. It appears
from the opinion that the Fleet Corporation was formed bv virtue of author-
ity given by the Shipping Act of September 7, 1916, c. 451 (39 Stat. 728),
which established the United States Shipping Board and gave it power to form
a corporation under the laws of the District of Columbia for the purchase, con-
struction and operation of merchant vessels and to purchase not less than a
majority of the stock. The corporation was organized on April 16, 1917, war
having been declared on April sixth of that year. The United States took all

the stock of the company. Subsequently the powers of the corporation were
greatly enlarged. A majority of the court held that the Fleet Corporation,
notwithstanding the enormous powers ultimately given to it, was not so fa^
put in place of the sovereign as to share the immunity of the sovereign from
suit otherwise than as the sovereign allows, and that the claim of the Fleet

Corporation of priority in bankruptcy was properly denied on the ground that

the Fleet Corporation was a distinct entity, which stood like other creditors and
was not to be preferred. Chief Justice Taft and Justices Van Devanter and
Clarke dissented from the decision that the corporation was subject to suit,

expressing the opinion that Congress intended that the corporation, as an agent
of the government, should have the same immunity from suit as its principal,

and that the suits were in fact against the United States.

In the previous case of United States v. Strang, 254 U. S. 491, the court held

that the Fleet Corporation must be regarded as a separate entity, notwithstand-

ing that all its stock was owned by the United States, and that an employee of

the corporation was not an agent of the United States.

The proposition that the Fleet Corporation was not entitled to priority of

payment in bankruptcy was held also by the Circuit Court of Appeals for the

Second Circuit in the case of In re Eastern Shore Shipbuilding Corp., 214^ Fed.

893, the basis of the decision being that the debt due the corporation was not a

debt due to the United States.

By reason of the similarity of the Housing Corporation to the Fleet Corpora-

tion, it follows from these decisions, in my judgment, that the Housing Cor-

poration is a separate entity, and that property of which the title is in the

Housing Corporation is not property of the United States. It does not, how-

ever, follow that such property is not exempt from State taxation. It will be

exempt if the tax attempted to be levied obstructs the operations of the United

States government, through the Housing Corporation as its agent.

With respect to the Fleet Corporation, there are decisions in two Federal

eases that property standing in its name was exempt from State taxation.

United States v. Coghlan, 261 Fed. 425; King County, Wash., v. United States

Shipping Board E. F. Corp., 282 Fed. 950. The same has been held with re-

spect to" the United States Spruce Production Corporation, a corporation or-

ganized to expedite the production of airplanes for war purposes, all of whose

shares were owned by the United States. United States v. Clallam County,

Wash., 283 Fed. 645. In United States Housing Corp. v. Watertown, 113 Misc.

Rep. (N. Y.) 679, it was held that property of the Housing Corporation was

exempt.
In the Coghlan case the tax assessed was for the year 1919 on land which

had been improved by the Fleet Corporation. The court based its decision on

the proposition that the Fleet Corporation " is a governmental agency, ex-

clusively employed in governmental work, and as such its property is not sub-

ject to State taxation."
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Tn the King- County case, taxes levied were for the years 1919 and 1921 upon
shipyard property belonging to the Fleet Corporation. This decision was sub-
sequent to the Sloan Shipyards Corporation case. , The court expressed the

view that the question was not foi*eclosed by the Sloan Shipyards decision,

since exemption from suit and exemption from taxation are distinct pre-
rogatives. They pointed out that the property was acquired with public funds
and was to be used exclusively for public purposes. They held that since it

was clearly in the power of Congress to exempt from taxation property so ac-

quired and held, the question was one of legislative intent, that the taxable
character of the property was to be referred to the status of the real rather
than of the nominal OAvner, and that with the unparalleled burdens of war it

seemed plain that Congress did not intend to grant permission to tax the
property.

In the Clallam County case, the tax levied was for the years 1919, 1920 and
1921 upon a railroad acquired and built with government funds. The court
distinguished the Sloan Shipyards Corporation case as inapplicable. It held
that the property was exempt, as the property of the government administered
through a corporation in executing a wholly Federal employment, and as itself

the only means and instrumentality by which the purposes and employment
could be carried out.

In the Housing Corporation case, the tax was assessed on a large tract of
land in the city of Watertown which had been acquired by the corporation and
on which the corporation had constructed a large number of dwellings. This
case was in the Supreme Court of New York. The court held that the prop-
erty assessed was itself the only means and instrumentality by which the Fed-
eral purpose could be carried out, that to tax the property would be to tax an
agency solely engaged in carrying out the constitutional duties of the general
government, that the tax would be on the means employed to carry out a Fed-
eral power, and that the tax was wrongfully levied.

In the instant case the property assessed was real estate which presumably
had been taxed by the city of Quincy, prior to its acquisition by the Housing
Corporation, for many years. The extent to which, if any, the property was
improved and the assessed value augmented by the use of Federal funds during
the period of its ownership by the Housing Corporation is not stated. The war
having ended, the only power remaining in the Housing Corporation under the

acts of Congress cited above with respect to this property was to sell it, and to

maintain and rent it before it could be advantageously sold. The property was
not to be used in the meantime as an instrumentality for the fulfilment of any
governmental purpose.

The question asked by the assessors cannot be answered with any degree of

certainty as to what would be the decision of a court of last resort if the ques-

tion were brought to the test of judicial proceedings. The uncertainty is in-

creased because in some important respects the facts are not made definite.

The taxes assessed cannot interfere with the operations of the Federal govern-
ment except as they may render it more difficult for the Housing Corporation
to dispose of the property. Whether they have had or will have that effect I

cannot determine from the facts as presented. On the other hand, if the

assessment is not valid the city of Quincy will lose the customary return from
taxes on a considerable area of real estate within its limits. My conclusion is

that I cannot advise you that the assessors should abate the assessments as

having been illegally made.
The assessors state in their request for advice that in almost every instance

where lots have been conveyed since April 1, 1922, to persons occupying them,
a mortgage has been given back to the United States government direct. It

may be desirable to point out that such property is, nevertheless, properly
taxable in subsequent years to the mortgagor under Gr. L., e. 59, § 11, the fol-

lowing provisions in sections 12 to 14 not being applicable to a case where a
mortgagee is exempt from taxation under section 5.

Very truly yours,

J. Weston Allen, Attorney General.
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State Officers— S%ipervisor of Accounts.

The Legislature has power to change or abolish an office created by it.

Si. 1922, c. 545, abolishing the office of the Supervisor of Accounts, is consti-

tutional and valid.

Jan. 2, 1923.

Hon. Alonzo B. Cook. Auditor of the Commonwealth.

Dear Sir :— You ask my opinion " as to the legality of the proposed aboli-

tion by St. 1922, c. 545, of the office of the Supervisor of Accounts," established

by St. 1908, c. 597; §§3 and 4, which has been filled from the time of the pas-

sage of the act by a veteran of the Civil "War, in view of R. L., c 19, § 23 (G. L.,

e. 31, § 26). You state that no notice of any kind has ever been served as re-

quired by the statute.

St. 1908, c. 597, § 3, which creates the office of Supervisor of Accounts, is

as follows :
—

" The auditor, with the consent of the governor and council, shall appoint a

supervisor of accounts, whose salary shall be fixed by him, with the approval of

the governor and council, and whom he may remove from office for cause at any
time with the consent of the governor and council."

Section 4 prescribes the powers and duties of the Supervisor of Accounts.

St. 1922, c. 545, § 27, provides, in part, as follows :
—

" The offices of the second deputy, of the supervisor of accounts and of the

assistant supervisor of accounts in the department of the state auditor are

hereby abolished."

R. L., c. 19, § 23, as amended by St. 1905, c. 150, § 1, is as follows :
—

" No veteran who holds an office or employment in the public service of the

Commonwealth, or of any city or town therein, shall be removed or suspended,

or shall, without his consent, be transferred from such office or employment,

nor shall his office be abolished, nor shall he be lowered in rank or compensa-

tion, except after a full hearing of which he shall have at least seventy-two

hours' written notice, with a statement of the reasons for the^ contemplated _ re-

moval, suspension, transfer, lowering in rank or compensation, or abolition.

The hearing shall be before the state board of conciliation and arbitration, if

the veteran is a state employee, or before the mayor of the city or selectmen of

the town, of which he is an employee, and the veteran shall have the right to

be present and to be represented by counsel. Such removal, suspension or

transfer, lowering in rank or compensation, or such abolition of an office, shall

be made only upon a written order stating fully and specifically the cause or

causes therefor, and signed by said board, mayor or selectmen, after a hearing

as aforesaid."

This provision appears without changes material to the present inquiry in

G. L., c. 31, § 26.

It is well established that a law which abolishes an office by repealing a for-

mer act by which the office was created does not impair the obligation of any

contract, and that there is no vested interest or property right in such an

office. Butler v. Pennsylvania, 10 How. 402; Crenshaw v. United States, 134

U. S. 99 ; Taylor v. Beckham, 178 U. S. 548 ; Taft v. Adams, 3 Gray, 126 ;
Bus-

sell v. Howe, 12 Gray, 147; Opinion of the Justices, 117 Mass. 603. Attorney

General v. Pelletier," 240 Mass. 264, 296. Moreover, it is established that a

Legislature cannot create an office which may not be abolished, or pass a law

which shall prevent a subsequent Legislature from abolishing such an office.

This is a corollary of the general principle that one Legislature may not re-

strict or limit the power of its successors, and particularly the power to amend

or repeal legislation, unless thereby the obligation of a contract is impaired.

Crenshaw v. United States, 134 U. S. 99; People v. Coler, 173 N. Y. 103; 12

C. J. 806.
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By the Constitution of Massachusetts the General Court is empowered to
legislate concerning offices which are not provided for in the Constitution.
Mass. Const., c. I, § I, art. IV, gives full power and authority to the General
Court " to name and settle annually, or provide by fixed laws for the naming
and settling, all civil officers within the said commonwealth, the election and
constitution of whom are not hereafter in this form of government otherwise
provided for; and to set forth the several duties, powers, and limits, of the
several civil and military officers of this commonwealth." The power to create
such offices includes the power to change or abolish them. Taft v. Adams, 3
Gray, 126, 128; Opinion of the Justices, 216 Mass. 605; Attorney General v.

Tufts, 239 Mass. 458, 479; Attorney General v. Pelletier, 240 Mass. 264, 295.
If, therefore, the Legislature had intended by R. L., c. 19, § 23, as amended,

to attempt to prohibit any future Legislature from abolishing any office occu-
pied by a veteran, in my judgment, the attempted prohibition would have been
wholly ineffective. But, in my opinion, the language of the provision does not
indicate any such intention. Whatever the Legislature may have meant, it

surely did not mean to make the signing of a written order by the State Board
of Conciliation and Arbitration, or by the mayor of a city or the selectmen of
a town, a condition precedent to the right of a subsequent Legislature to abolish
an office held by a veteran. I must advise you, therefore, that St. 1922, c. 545,
is constitutional and valid.

Very truly yours,

J. Weston Allen, Attorney General.

Fees— Inspectors of Slaughtering— Charge for Services.

Inspectors of slaughtering, appointed under G. L., c. 94, §§ 118-139, have no
right to demand or receive any fees from butchers for the performance of
their duties.

Jan. 9, 1923.
Eugene R. Kelley, M.D., Commissioner of Public Health.

Dear Sir : — I have the honor to acknowledge your communication in which
you request my opinion as to whether or not it is proper for inspectors of
slaughtering to demand and receive fees, for_the performance of their duties,

from butchers.

Inspectors of slaughtering are appointed under G. L., c. 94, § 128, which
provides as follows :

—
u For the purposes of sections one hundred and nineteen, one hundred and

twenty-five to one hundred and twenty-seven, inclusive, and one hundred and
forty-seven, said inspectors shall be appointed and compensated, and may be
removed, in the manner provided for inspectors of animals, under sections

fifteen to seventeen, inclusive, of chapter one hundred and twenty-nine, except
that in respect to such first named inspectors, local boards of health and the
department of public health shall perform the duties and exercise the authority
imposed by said sections upon the aldermen or selectmen and upon the director

of animal industry, respectively, as to inspectors of animals."

This section provides that said inspectors shall be compensated in the manner
provided for inspectors of animals under G. L., c. 129, §§ 15-17. G. L., c. 129,

§ 17, provides as follows :
—

" Each inspector shall be sworn to the faithful performance of his official

duties, and shall receive from the town for which he is appointed reasonable
compensation, if appointed by the town, or such compensation as shall be fixed

by the director, but not in excess of five hundred dollars a year, if appointed
by the director. Towns having a valuation of less than two and one half mil-

lion dollars shall be reimbursed by the commonwealth for one half of such
compensation, not exceeding two hundred and fifty dollars for each inspector in

any one year."

The language of the statute is explicit. It expressly provides that each in-

spector shall receive his compensation " from the town." Obviously, the pur-
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pose of the Legislature is that the salary or compensation paid by the town
shall be in full payment of all services which they may render in their official

capacities. .

Apparently the only statutory provision for the payment of fees by persons
carrying on the business of slaughtering neat cattle, sheep or swine is found in

G. L., c. 94, §§ 119 and 120, which provide for payment of a license fee by
persons engaged in said business.

It follows that inspectors of slaughtering have no right to demand or receive

any fees from butchers for the performance of their duties. I am accordingly

of the opinion that the system of collecting fees referred to in your com-
munication is improper and illegal.

The Director of Animal Industry may undoubtedly remove an offending in-

spector by virtue of the authority conferred in the second paragraph of section

16 of G. L., c. 129, namely :
—

"... The director . . . may remove an inspector who refuses or neglects

to be sworn or who, in the opinion of the director, does not properly

perform the duties of his office and may appoint another inspector for the

residue of his term."

There is also an added safeguard in the provisions of G. L., c. 129, § 15, as

follows :
—

" The mayor in cities, except Boston, and the selectmen in towns shall an-
nually, in March, nominate one or more inspectors of animals, and before
April first shall send to the director the name, address and occupation of each
nominee. Such nominee shall not be appointed until approved by the di-

rector. In cities at least one such inspector shall be a registered veterinary

surgeon."
The power of appointment and removal thus conferred applies also to in-

spectors of slaughtering by virtue of the provisions of G. L., c. 94, § 128, supra.
Very truly yours,

J. Weston Allen, Attorney General.

Taxation— Trust Companies— Meaning of Words " Capital Stock."

The words " the total amount of its capital stock, " in G. L., c. 63, § 58, are in-

tended to describe the amount of capital stock authorized, issued and paid
in in cash.

So long as a trust company is not dissolved and is not prevented by the State
itself from doing business, it is subject to the franchise tax imposed by
G. L., c. 63, § 58.

Jan. 22, 1923.

Hon. Henry F. Long, Commissioner of Corporations and Taxation.

Dear Sir : — You have requested my opinion as to the application of G. L.,

c. 63, § 58, in respect to two trust companies which have applied for abatement
of taxes assessed to them for the year 1922 under said section; one on the
ground that on April 1, '1922, it had no assets whatever, having transferred all

of its assets to another trust company which had assumed its liabilities; and
the other on the ground that on that date the stock of the company had been
turned over to liquidating agents under an agreement for merger with another
trust company, which had been approved by the Commissioner of Banks, and
the stockholders had voted that proceedings be taken for the dissolution of the
company.

G. L., c. 63, § 58, is as follows :
— •

" Every corporation subject to section fifty-three or fifty-four shall an-
nually pay a tax upon its corporate franchise, after making the deductions
provided for in section fifty-five, at a rate equal to the average of the annual
rates for three years preceding that in which such assessment is laid, the an-
nual rate to be determined by an apportionment of the Avhole amount of money
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to be raised by taxation upon property in the commonwealth during the same
year, as returned by the assessors of the several towns under section forty-seven
of chapter fifty-nine, upon the aggregate valuation of all towns for the pre-
ceding year, as returned under sections forty-seven and forty-nine of chapter
fifty-nine; but the total amount of the tax to be paid by a trust company in

any year upon the value of its corporate franchise shall amount to not less

than two fifths of one per cent of the total amount of its capital stock, sur-

plus and undivided profits at the time of said assessment, as found by the
commissioner."

The questions presented are, first, whether the words " the total amount of
its capital stock," used in section 58, mean the amount of the capital stock of

the corporation or the value of its capital assets, including franchises and good
will, less its liabilities; and, secondly, whether or not the two trust companies
referred to were subject to said section.

In the strict and proper sense the " capital stock " of a corporation is the
amount paid in, or to be paid in, as the capital upon which the ' corporation is

to do business. American Pig Iron Storage Co. v. State Board of Assessors,
56 N. J. L. 389, 392; State v. Norwich & Worcester B.B. Co., 30' Conn. 290,

293 ; Commercial Fire Ins. Co. v. Board of Bevenue, Montgomery Co., 99 Ala.

1, 7; Slater v. Taylor, 241 111. 102, 108; Cook on Corporations, 6th ed., §8;
14 C. J. 379.

In our corporation laws the term " capital stock " is generally, if not uni-
formly, used to designate stock authorized or issued.

By G. L., c. 172, concerning trust companies, it is provided in section 7 that

the agreement of association shall specifically state " the amount of its capital

stock, and the number of shares into which it is to be divided," and in section

11 that, as a preliminary to the transaction of business, it must appear that
the whole capital stock has been issued and paid in in cash.

G. L., c. 172, § 18, is as follows :
—

" The capital stock of such corporation shall be not less than two hundred
thousand dollars, except that in a city or town whose population numbers not
more than one hundred thousand the capital stock may be not less than one
hundred thousand dollars, divided into shares of the par value of one hun-
dred dollars each; and except also that in towns whose population is not more
than ten thousand the capital stock may be not less than fifty thousand dol-

lars divided into shares of the par value of one hundred dollars each; and no
business shall be transacted by the corporation until the whole amount of its

capital stock is subscribed for and actually paid in. Any such corporation may,
subject to the approval of the commissioner, increase its capital stock in the

manner provided by sections forty-one and forty-four of chapter one hundred
and fifty-six. No stock shall be issued by any such corporation until the par
value thereof shall be fully paid in in cash. Any such corporation may, sub-
ject to the approval of the commissioner, decrease its capital stock in the man-
ner provided by said section forty-one and the first sentence of section forty-five

of said chapter; provided, that the capital stock as so reduced shall not be less

than the amount required by this section."

The franchise tax imposed by G. L., c. 63, §§ 53-60, is assessed on the value
of the corporate franchise, with certain deductions, that value, by section 55,

being defined as " the fair cash value of all the shares constituting its capital

stock on April first preceding."

In the form of return which the Commissioner requires from trust companies
the first three items on the side of liabilities are Capital Stock, Surplus, Un-
divided Profits.

The provision in G. L., c. 63, § 58, imposing a minimum tax on trust com-
panies measured by the amount of capital stock, surplus and undivided profits,

was first enacted by Gen. St. 1918, c. 264, § 1, which amended St. 1909, c. 490,

pt. Ill, § 43 (as last amended by Gen. St. 1918, c. 222), by adding that provision
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at the end thereof. At the end of said section 43, before the amendment made
by Gen. St. 1918, e. 264, § 1, was the following provision : —
"and the total amount of the tax to be paid by such (domestic business) cor-
poration in any year upon its property locally taxed in this commonwealth and
upon the value of its corporate franchise shall amount to not less than one
tenth of one per cent of the market value of its capital stock at the time of said
assessment as found by the tax commissioner."

Section 43, as thus amended, contained both these provisions, the later im-
mediately following the earlier. One relates to domestic business corporations
and the other to trust companies. Both are provisions for minimum taxes, one
purporting to be measured by the market value of the capital stock and the
other by the amount of the capital stock, to which the amount of surplus and
undivided profits is to be added. In my judgment, it is clear that the Legis-
lature, in using the words " the total amount of its capital stock," which ap-
pear in Gen. St. 1918, c. 264, § 1, and in G. L., c. 63, § 58, intended to dis-

tinguish " amount " from " value," and meant to describe the amount of capital
stock authorized, issued and paid in in cash.

I take up now the question whether the two trust companies mentioned by
you were subject to section 58.

In a recent opinion my predecessor advised you with reference to the taxa-
tion of certain trust companies, some of which were in the hands of the Com-
missioner of Banks on April first, and others of which had ceased to do busi-

ness on April first, that the former were not subject to tax, but that the latter

were liable to pay a franchise tax. Attorney General's Report, 1921, p. 300.
This opinion was given on the authority of Green-field Savings Bank v. Com-
monwealth, 211 Mass. 207, and Attorney General v. Mass. Pipe Line Gas Co.,
179 Mass. 15, 19. In the latter case the rule is stated in the following words : —

" The franchise which subjects the corporation to taxation is the right to do
business legally by complying with the laws. A corporation having this right

under legislative action cannot relieve itself from liability to taxation by neg-
lecting to do business, or ceasing to do business. Its franchise remains, and
it may do business when it chooses. Nor can it escape taxation by failing to

comply with a statute which is intended to regulate its conduct while doing
business, or before commencing business. Whatever the effect of such condi-

tions upon the amount to be assessed, after it once has a capital stock divided
into shares nothing short of the loss of the franchise as a power that may be
exercised, if the corporation chooses to comply with the law, can leave it free

from liability to taxation under the statute."

So long as a corporation is not dissolved its franchise is outstanding and, in

my opinion, is subject to tax, except when by the authority of the State itself

a corporation is not permitted to do business. The tax levied by G. L., c. 63,

§ 58, is a franchise tax, i.e., a tax on the right to do business, and in that re-

spect is to be distinguished from the tax levied by G. L., c. 63, §§ 32-51, which
is an excise with respect to the carrying on or doing of business, to which only
corporations engaged in business are subject. Attorney General's Report,

1921, p. 89.

It is my opinion that the trust companies which you name, since on April 1,

1922, they were not dissolved and were not prevented by the State from doing
business, were subject to tax for 1922 under section 58, and that the fact that

one of the companies had made an agreement with another trust company for a

merger, that the stock had been put in the hands of a liquidating committee,

and that the stockholders had voted to petition for dissolution of the cor-

poration, does not take the case from the operation of the rule. Revere v. Bos-

ton Copper Co., 15 Pick. 351, 359, 360; Boston Glass Manufactory v. Lang-
don, 24 Pick. 49; Briggs v. Cape Cod Ship Canal Co., 137 Mass. 71; Morawetz
on Corporations, § 1011.

Very truly yours,

Jay R. Benton, Attorney General.
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Military Supplies— Military Purposes.

"Military supplies" are such supplies as are used for the maintenance of the

militia in suitable efficiency.

The term " military purposes " comprehends all such uses as may be said to be
incidental to the general purpose to conserve the military needs of the

regimental organization.

Jan. 25, 1923.

Commission on Administration and Finance.

Gentlemen : — You have requested my opinion as to whether " sundry mis-

cellaneous articles, such as auto supplies and equipment, gas and oil, office

furniture and equipment, office supplies, printing, stationery and postage,"

used by the Adjutant General's Department, are military supplies, within the

purview of St. 1922, c. 545, § 10.

The pertinent provisions of that statute are as follows :
—

" Section 10. All materials, supplies and other property, except legislative

or military supplies, needed by the various executive and administrative depart-

ments and other activities of the commonwealth shall be purchased by or under
the direction of the purchasing bureau in the manner set forth in the three

following sections. . . .

Section 11. No supplies, equipment or other property, other than for

legislative or military purposes, shall be purchased or contracted for by any
State department, office or commission unless approved by the state purchas-
ing agent as being in conformity with the rules, regulations and orders made
under the following section. . .

."

Supplies used by the Adjutant General's Department are not necessarily
" military supplies " or for " military purposes." " Military supplies " may be

defined as such supplies as are used for the maintenance of the militia in

suitable efficiency. Thus the construction and maintenance of armories may
reasonably be treated as necessary for the maintenance of the militia in suit-

able efficiency. Hodgdon v. Haverhill, 193 Mass. 406, 409. The term " mili-

tary purposes " comprehends all such uses as may be said to be incidental to

the general purpose to conserve the military needs of the regimental organiza-

tion. McCarter, Attorney General, v. Dungan, 74 N. J. Eq. 251, 252.

No supplies may be purchased or contracted for by the Adjutant General's

Department except such as come within the meaning of " military supplies " or

are for " military purposes. " Whether or not particular supplies are military

supplies or are used for military purposes is a question of fact in each instance.

Yours very truly,

Jay R. Benton, Attorney General.

Election— Registrars of Voters— Recount— Clerical Assistance— Guard Rail.

Clerical assistants appointed under G. L., c. 54, § 135, may, under the super-

vision of the registrars of voters, do the actual counting of ballots at

recounts.

Such assistants need not be sworn.

There is no provision of law requiring that a guard rail shall be set up at the

place of a recount of ballots.

Jan. 26, 1923.

Allen Lawson, Esq., Chairman, Committee on Elections.

Dear Sir : — I have the request of the Committee on Elections of the House
of Representatives (to Avhich was referred the petitions of Napoleon Bergeron

and John Hayes, claiming that they were elected to your body from the

Twelfth Essex Representative District) for my opinion on three matters.

1. " Must the registrars of voters of a city or town personally do the actual

recounting of ballots ?
"

G. L., c. 54, § 135, provides for a recount of ballots by the registrars, and in

that section it is stated that " registrars of voters may employ such clerical
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assistance as they deem necessary to enable them to carry out this section."
Unless the clerical assistance is to be in the recounting of the ballots, it is

difficult to find any need for any such authorization, having1 in mind the things
required by said section. Assuming, therefore, that you wish to know whether
the registrars only must do the counting of the ballots, I advise you that those
employed by them under the provision above quoted may, under their super-
vision, do in whole or in part the actual counting.

2. " Must the clerical assistants to the registrars, as provided in G. L., e.

54, § 135, last paragraph, be sworn, in any event? "

The paragraph to which you refer is the provision above quoted. I do not
find any statutory requirement to that effect, such as exists in the case of
election officers. I am therefore of the opinion that they need not be sworn.

3. "Do unauthorized persons have a right to go behind the guard rail?"

There is no provision of law, such as exists in regard to voting places at
primaries or elections, which requires registrars to set up a guard rail. The
statute requires that each candidate " shall be allowed to be present and wit-
ness such recount, either in person, accompanied by counsel, if he so desires,

or by an agent appointed by him in writing. It is a question of fact in each
instance whether such opportunity to be present and witness the recount has
been afforded.

Yours very truly,

Jay R. Benton, Attorney General.

Records— Public Records— Public Inspection.

The only records open to public inspection are public records and those which
some statute specifically provides shall be so open. *

Public records are records required by law to be filed, or upon which the law
requires an entry to be made.

Feb. 5, 1923.

Mr. William P. Craig, Director of Registration, Department of Civil Service
and Registration.

Dear Sir :— You request my opinion as to whether certain books and pa-
pers of the Board of Registration in Pharmacy are open to the inspection of
the public, representatives of the press or attorneys at law.

The only records open to public inspection are public records and those which
some statute specifically provides shall be so open.

G. L., c. 66, § 10, provides :
—

_

" Every person having custody of any public records shall, at reasonable
times, permit them to be inspected and examined by any person, under his
supervision, and shall furnish copies thereof on payment of a reasonable
fee. ..."

R. L., c. 35, § 5, now Gr. L., e. 66, § 3, provides :
—

" In construing the provisions of this chapter and other statutes, the words
' public records ' shall, unless a contrary intention clearly appears, mean any
written or printed book or paper, any map or plan of the commonwealth or of
any county, city or town which is the property thereof and in or on which any
entry has been made or is required to be made by law, or which any officer or
employee of the commonwealth or of a county, city or town has received or is

required to receive for filing, ..."

This section relates only to books, papers, maps and plans which are "in-
tended for the use of the public " and required by law to be filed, or upon which
the law requires an entry to be made. Round v. Police Commissioner, 197 Mass.
218; I Op. Atty. Gen. 186;. 278; 280; III Op. Atty. Gen. 122; 136; 351.

A former Attorney General, in an opinion dated September 22, 1902 (II Op.
Atty. Gen. 381), relative to this section, said:—
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•' This legislative definition cannot be held to include within its intention

every paper which an officer of the Commonwealth receives and files. It must
be limited to such n> he is required by law to so receive for filing. Any other

construction must be prejudicial to the rights and interests of the Common-
wealth or its officers, and indeed, of parties or persons making communications
with such officers."

G. L., c. 66, § 3, defines " record.'' and merely refers to " public records "

without defining them. The definition of " public records " previously estab-

lished i-. however, carried over into this act, since no clear intent to the con-

trary appears.

Only such records, therefore, as you are required by some specific statute to

keep, receive for filing, or upon which you are required to make an entry, are

open to public inspection.

G. L.. c. 112. § 25, provides :
—

" The board shall keep a record of the names of all persons examined and
registered by it. of all persons to whom permits are issued under section thirty-

nine, and of all money received and disbursed by it, and a duplicate thereof

shall be open to public inspection in the office of the state secretary . .
."

I am therefore of the opinion that only the records referred to in the above
section are open to the inspection of the general public. Representatives
of the press and attorneys at law stand upon no different footing from the

general public. A registered pharmacist, against whom a complaint or charge
is pending before the board, or his counsel, has, in addition to his right of in-

spection as a member of the public, a right of access to certain other documents.
G. L., e. 112, § 33, provides :

—
" A registered pharmacist against whom a complaint or charge is pending

before the board, or his counsel, shall have the same right of access to docu-

ments in the possession of said board as a person charged with crime in the

courts of the commonwealth would have to documents in the possession of the

clerk of the court or the prosecuting officer."

This would include a right of access to the complaint, entries made thereon,

the finding of the board, and any deposition (not affidavits) which might be
taken. What other documents might be included would depend upon the facts

of the specific ease.

You inquire further whether transcripts of the testimony given at hearings
" should be provided, either at the State's expense or at the expense of the per-

son desiring the same, or whether they shoidd be provided at all except through

summons and court process." I find no provision of law requiring the board

to have stenographic notes taken of such testimony, and I am consequently of

the opinion that you are not required to furnish transcripts under any circum-

stances. A stenographer, when duly summoned, may be required to read his

notes in any judicial proceedings. Whether or not you should furnish a tran-

script of such testimony to parties in interest, and under what terms such
transcript should be supplied, is a matter of policy for you to determine.

Yours very truly,

Jay R. Besttox, Attorney General.

Constitutional Law— Impairment of Contract— Eminent Domain— Police

Poicer— Boston Elevated Railway Company— Eastern Massachusetts
Street Railway Company.

The power to take property by eminent domain and the police power are sov-

ereign powers which cannot be granted away by contract with the State.

Certain bills, if enacted, would be unconstitutional, for reasons stated in pre-

vious opinions.

A bill providing for the construction of a tunnel in Boston and a lease thereof
to the Boston Elevated Railway Company, with a proviso that if the com-
pany does not consent thereto its elevated structures shall be removed
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without compensation, would, if enacted, be unconstitutional as an impair-
ment of the contract contained in Spec. St. 191S. e. 159, and an arbitrary
confiscation of the company's property.

A bill providing for an amendment of Spec. St. 1918, c. 159. to take effect on
its acceptance by the Boston Elevated Railway Company, if enacted, would
be constitutional, under circumstances stated in the opinion.

Bills providing for the taking by eminent domain of property of the Eastern
Massachusetts Street Railway Company and leasing the same to the Bos-
ton Elevated Railway Company would be constitutional, if enacted.

Feb. 6. 1923.

Hon. B. Lorixg YorxG. Speaker of the House of Representatives.

Dear Sir :— On behalf of the committee on rules you have asked my opinion
upon the constitutionality of several street railway bills now pending before
the committee. Within the past two years my predecessor has given opinions
to committees of the House of Representatives on the constitutionality of bills

relating directly or indirectly to the service and management of the Boston
Elevated Railway Company and Eastern Massachusetts Street Railway Com-
pany, involving a consideration of the application and effect of Spec. St. 1918,
c. 159. and Spec. St. 1918, c. 1SS. Attorney General's Report. 1921. p. 140;
Attorney General's Report. 1922. p. 23. In these opinions he ruled that the
provisions in each of said statutes relating to the right of the trustees to regu-
late and fix fares and to determine the character and extent of the service and
the facilities to be furnished, and the right of the directors to pass upon con-

tracts for the construction or operation of additional lines, constituted con-

tracts between the Commonwealth and the companies concerned which could not
be impaired without violating U. S. Const., art. I. $ 10, and that a number of

the bills submitted would, if enacted into law. be unconstitutional because they
contained provisions which would directly impair the contractual rights given
by the two special statutes of 1918.

With reference to Spec. St. 191S. c. 158. the court held, in Boston v. Treas-
urer and Receiver General. 237 Mass. 103. 413. 414. that that statute, "having
been accepted by the railway companies (the Boston Elevated Railway Com-
pany and the West End Street Railway Company), constitutes an agreement
between the Boston Elevated Railway Company and the Commonwealth that

the latter shall take over the management and operation of the railway com-
pany and shall pay therefor the amounts specified in way of compensation for

the use thereof," and that the act is constitutional.

Some of the bills on which my opinion is asked are plainly open to the ob-

jections stated in the opinions of my predecessor. Others involve wholly dif-

ferent considerations.

Several of the bills provide for the taking of the property of one or the

other of the two companies in the exercise of the power of eminent domain or

of the police power. It is therefore desirable at the outset to state some of the

more fundamental principles governing the nature, extent and limitations of

those powers and the manner in which they must be exercised.

The power to take property by eminent domain for public use is one of the

high prerogatives of government. Iurner v. Gardner. 216 Mass. 65, 70; Kohl
v. United States. 91 I'. S. 367. 371. It cannot be granted away by contract

with the State. Such a grant, if it were attempted to be made, would not come
under the protection of the contract clause of the Federal Constitution. Penn-
sylvania Hospital v. Philadelphia. 245 U. S. 20. The fact that the taking ren-

ders impossible further performance of a contract touching the property taken

does not impair the obligation of such contract. Long Island Water Supph/
Co. v. Brooklyn. 106 U. 8. 685.

The property taken must be appropriated to public and not private tises.

Mass. Const., pt. I, art. X; Salisbury Land dt Improvement Co. v. Common-
uealth, 215 Mass. 371. 377. Property already devoted to a public use may be

taken for a different public use. and such an exercise of the right of eminent
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domain over property or rights in the nature of property previously granted

by the Slate docs not impair the obligation of a contract. Franchises, like

other property, are subject to the sovereign right of eminent domain. Boston

Water Power Co. v. Boston & Worcester B.B. Corp., 23 Pick. 360; Central

Bridge Corp. v. Lowell. 4 Gray, 474, 481; Eastern B.B. Co. v. Boston & Maine
B.B.] 111 Mass. 125, 131; Old Colony B.B. Co. v. Framingham Water Co., 153

Mass. 561; West Eiver Bridge Co. v. Dix, 6 How. 507.

But property cannot be taken from one party who holds it for a public use

and given to another to hold in the same manner for precisely the same public

use. Such a taking, effecting a mere change of control, cannot be founded on a

public necessity. Boston Water Power Co. v. Boston <& Worcester B.B. Corp.,

23 Pick. 360, 393; Cary Library v. Bliss, 151 Mass. 364, 378-380; Lake Shore &
Michigan Southern By. v. Chicago <& Western Indiana B.B., 97 111. 506.

In this connection the provisions in Spec. St. 1918, c. 159, § 16, and Spec.

St. 1918, c. 1S8, § 19, reserving the right of the Commonwealth to acquire the

property and franchises of the respective companies at any time through the

exercise of the power of eminent domain, should be noted. While these pro-

visions cannot be taken to diminish the power of the Commonwealth to take

property by eminent domain in any case, they may have the effect of an agree-

ment by the companies that their property may be taken by the Commonwealth
even if such taking works a mere change of control.

There is a further constitutional requirement that " reasonable compensation "

must be paid. Declaration of Rights, art. X. It seems to be generally accepted

that compensation must be made in money, to be paid within a reasonable time

after the taking, and that future obligations cannot be substituted. Attorney
General v. Old Colony B.B. Co., 160 Mass. 62, 90, 91; Commonwealth v.

Peters, 2 Mass. 125; Vanhorne v. Dorrance, 2 Dall. 304; Waterbury v. Piatt,

76 Conn. 435.

The police power similarly is a sovereign power of which the State cannot be
divested by any act of Legislature. Commonwealth v. Alger, 7 Cush. 53, 85;
Boston Beer Co. v. Massachusetts, 97 U. S. 25; New Orleans Gas Co. v. Louisi-

ana Light Co., 115 U. S. 650. " A requirement that a company or individual

comply with reasonable police regulations without compensation is the legitimate

exercise of the power and not in violation of the constitutional inhibition against

the impairment of the obligation of contracts." Northern Pacific By. Co. v.

Duluth, 208 U. S. 583, 596. This principle has been applied in decisions sus-

taining regulations requiring railroad companies at their own expense to move
grade crossings (New York &• New England B.B. Co. v. Bristol, 151 U. S. 556;
Northern Pacific By. Co. v. Duluth, 208 U. S. 583) ; requiring a railroad com-
pany to remove a railroad track from a city street (Denver & B. G. B.B. Co.

v. Denver, 250 U. S. 241) ; requiring a gas company at its own expense to

change the location of gas pipes to accommodate a system of drainage (New
Orleans Gas Co. v. Drainage Commission, 197 U. S. 453) ; and requiring over-

head wires to be removed and placed under ground (People v. Squire, 107 N. Y.
593; Western Union Tel. Co. v. New York, 38 Fed. 552). But the exercise of
the power must be reasonable in its character, and, under the guise of legisla-

tion for the public good, property cannot be arbitrarily confiscated or de-

stroyed. Durgin v. Minot, 203 Mass. 26; Dobbins v. Los Angeles, 195 U. S.

223; Dillon, Municipal Corporations, 5th ed., §§ 1269, 1270.

With these preliminary observations I now proceed to a particular consid-

eration of the bills which you have submitted to me.
1. Petition for the establishment of five-cent fare zones for transportation on

the street raihoays in the city of Lynn.
The bill submitted with this petition provides specifically that the Eastern

Massachusetts Street Railway Company shall carry passengers on 'its cars within
certain areas for five cents. Such a provision would be a direct impairment of
the right given the trustees by Spec. St. 1918, c. 188, to regulate and fix fares
on the lines of that company.

2. Petition for the construction of an additional tunnel and subway in the*
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city of Boston and the removal of the elevated railway structure in the Charles-
town district of said city.

The bill accompanying this petition in substance provides that the Boston
Transit Commission shall construct a tunnel and subway from the northerly
end of the present Washington Street tunnel to Sullivan Square; that the com-
mission shall within ninety days after the passage of the act execute with the
Boston Elevated Eailway Company, in the name of the city, the company con-
senting thereto, a contract in writing for the sole and exclusive use of the tunnel
and subway and appurtenances, for a period not beyond the period of ex-

isting leases of subways to the company, at an annual rental of four and one-
half per cent of the net cost ; that at the next city election the question shall be
submitted to the voters of the city of Boston whether they favor the removal of
the elevated structure and the substitution therefor of subways or tunnels in

the city of Boston; that if a majority of the voters actually voting answer the
question in the affirmative, and if the company shall not execute the contract
with the commission, the company shall forthwith discontinue the use of and
remove its elevated structures between the present Washington Street tunnel
and Sullivan Square and between the present Washington Street tunnel and
Dudley Street, together with all connections, deflections, loops, stations, etc.,

and any locations theretofore granted to the company between said points shall

be thereafter revoked as being a menace to the public health and a detriment to

the public welfare; but that if the contract is executed by the company, upon
the completion of the tunnel or subway and appurtenances and upon notification,

the company shall remove and forever discontinue the use of that part of its ele-

vated structure for which the tunnel or subway has been substituted, the ex-

pense of removing the same to be a part of the cost of the tunnel or subway;
and in that event the damages sustained by the company above the benefit re-

ceived are to be determined and paid.

Briefly summarized, the bill gives to the company an option within ninety
days after the passage of the act to execute a contract for the sole and ex-

clusive use of the proposed tunnel, with the alternative provisions that if such
a contract is executed and the city votes to construct the tunnel, the elevated
structure between the northerly end of the Washington Street tunnel and Sul-

livan Square shall be taken by the city and removed, the cost of removal to be
charged to the cost of construction of the subway and adequate compensation
for the taking paid to the company therefor, while if the contract is not exe-

cuted and the city votes to construct the tunnel, the entire elevated structure
of the company shall be removed by the company at its own expense and with-
out compensation, as a menace to the public health and a detriment to the
public welfare.

Spec. St. 1918, c. 159, gives to the trustees of the Boston Elevated Bailway
Company the authority to determine the character and extent of the service and
facilities to be furnished, subject to the consent of the directors to the making
of contracts for the operation or lease of subways, elevated or surface lines in

addition to those then owned, leased or operated by the company, or any ex-

tensions thereof beyond their then limits, involving the payment of rental or
other compensation by the company beyond the period of public operation.
Assuming that the provision in this bill for securing the company's consent
means consent by the officials authorized to act by Spec. St. 1918, c. 159, the
provision that if the company shall not consent its entire elevated structure
shall be removed without compensation would, in my opinion, if enacted, be un-
constitutional for two reasons: first, because it manifestly is included in an at-

tempt to coerce the trustees and directors to make a contract for the use of the
proposed tunnel, and would, therefore, be an impairment of the contract with
the Commonwealth contained in said Spec. St. 1918, c. 159, and secondly, be-

cause it would be manifestly an arbitrary confiscation of the property of the
company under the guise of legislation for the public welfare. Whether the
company's elevated structure, erected under the authority and direction of the
Legislature (St. 1894, c. 548, and amending acts), could be ordered to be re-

moved without compensation to the company, under any circumstances, as an
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exercise of the police power, is, to say the least, doubtful. But an act con-

taining a merely alternative provision for such removal as a penalty for fail-

ing to do some voluntary act would, on its face, show that the provision for re-

moval was not passed as a matter of public necessity but in order to compel the

doing of the voluntary act. For these reasons, as I have stated, the provisions

of I his bill which I have referred to are, in my judgment, plainly uncon-
stitutional.

3. Petition for an amendment of the law providing for the public operation

of the Boston Elevated Railway Company and establishing a five-cent fare on
I In' lines of said company.
The bill accompanying this petition amends Spec. St. 1918, c. 159, by striking

out provisions giving the trustees the right to regulate and fix fares, requiring

them to establish a five-cent fare for a single continuous passage in the same
general direction upon the roads owned, leased or operated by the company,
and providing that the difference between the amount received from fares and
the cost of service shall be paid by the Commonwealth. There is also an
amendment to section 14 changing the method of apportionment of amounts
assessed to cities and towns to meet any deficit. The bill provides that the act

shall take effect upon its acceptance by the Boston Elevated Railway Company
before January 1, 1924.

The provisions of this bill, taking from the trustees the right to regulate and
fix fares and establishing a five-cent fare, are clearly in derogation of the

grant contained in Spec. St. 1918, c. 159, and the proposed act would there-

fore be unconstitutional unless the changes were accepted by the parties to the

contract. The parties to the contract, other than the Commonwealth, are the

Boston Elevated Railway Company and the West End Street Railway Com-
pany (see Boston v. Treasurer and Receiver General, 237 Mass. 403, 413). In
his opinion to you of February 11, 1922, my predecessor ruled, with reference

to a bill to repeal Spec. St. 1918, c. 159, containing a provision that it should
take effect upon its acceptance by the directors or a majority of the stock-

holders of the Boston Elevated Railway Company, that the proposed act would
be unconstitutional because the directors could not exercise the power attempted
to be conferred upon them to impair the obligation of Spec. St. 1918, c. 159,

which had become a binding contract by acceptance of the stockholders of the

two companies. In that opinion my predecessor expressly reserved the question

whether, if the bill provided simply that the act should take effect upon its ac-

ceptance by a majority of the stockholders of the Boston Elevated Railway
Company, it would be constitutional. That precise question is now before me
for decision, understanding, as I do, that the provision that the act shall take
effect " upon its acceptance by the Boston Elevated Railway Company " means
its acceptance by the stockholders of that company.

Ordinarily the stockholders of a corporation by a majority vote may assent to

an amendment or repeal of a statute constituting a contract between the State

and their corporation. Pennsylvania College Cases, 13 Wall. 190; Chicago L.

Ins. Co. v. Needles, 113 U. S. 574; Cf. Durfee v. Old Colony, etc., R.R. Co., 5 Al-
len, 230. Applying this rule, if the Boston Elevated Railway Company were the
sole party to the contract with the Commomvealth the proposed act would, in my
opinion, be constitutional. But the West End Street Railway Company was also

a party to the contract, and if that corporation is now in existence, in my judg-
ment, acceptance of the act by its stockholders should be provided for. Such pro-
vision was made in the Senate bill, affecting Spec. St. 1918, c. 159, considered by
the court in Opinion of the Justices, 231 Mass. 603, 606, where the court gave their

opinion that the bill, if enacted, would be constitutional, without, however, con-
sidering its effect on the contractual rights of the corporations concerned. I

am informed that, under St. 1911, c. 740, the properties and franchises of the

West End Street Railway Company have been conveyed to the Boston Elevated
Railway Company, and preferred stock of the latter has been issued to the for-

mer in payment therefor, of which a large proportion has been distributed to

its stockholders. Whether thereby a merger of the corporate franchise of the

West End Street Railway Company has been effected, so that its identity has
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been destroyed, is a doubtful question about which I am not sufficiently ad-

vised as to the facts to express an opinion. See Parkinson v. West End Street

By. Co., 173 Mass. 446; Whiting v. Maiden & Melrose B.B. Co., 202 Mass.

298. If such a merger has taken place, acceptance by the stockholders of the

Boston Elevated Railway Company is necessarily sufficient; but otherwise I

think the stockholders of the West End Street Railway Company should also

be given an opportunity to accept or reject the act.

The Boston Elevated Railway Company has different classes of stockholders.

In the Senate bill considered and held constitutional in Opinion of the Jus-

tices, 231 Mass. 603, holders of the preferred stock issued under Spec. St. 1918,

c. 159, § 5, were excluded from voting on the question of acceptance, but, as I

have said, the court in their opinion did not consider the question whether the

constitutional rights of the corporations were affected. I see no reason why
the right of stockholders to vote on the question of acceptance should be in any
respect different from their right to vote generally as prescribed by the stat-

utes and by-laws of the corporation.

My opinion, therefore, is that the bill, if enacted, would be constitutional if

the West End Street Railway Company has, in fact, ceased to exist, but that

otherwise it would not be constitutional unless provision were made for ac-

ceptance by the stockholders of that company.
4. Petition that the city of Boston be authorised to purchase or take by emi-

nent domain the property and franchises of the Eastern Massachusetts Street

Bailway Company in the Hyde Park district of said city for the purpose of

leasing the same to the Boston Elevated Bailway Company.
The bill accompanying this petition authorizes the city of Boston, through

its transit department, with the approval of the mayor, to purchase or take by
eminent domain the whole or any portion of the street railway locations, tracks,

poles, wires and other property used in connection therewith, owned by the

Eastern Massachusetts Street Railway Company and located in Hyde Park,

which, in its opinion, is necessary for the safe and efficient operation of street

railways in that portion of Boston. It provides that before such purchase or

taking the department shall, with the approval of the mayor, execute with the

Boston Elevated Railway Company, in the name of the city, the company con-

senting thereto, a contract in writing for the sole and exclusive use of said

property at an annual rental of four and one-half per cent of the net cost for

an unspecified term of years. In order to be valid, as I have previously said,

the consent of the company must be given by those officials who are authorized

by Spec. St. 1918, c. 159, to determine whether the property should be leased.

There are provisions for the issuing of bonds and notes to be used in meeting

damages, costs and expenses incurred in carrying out the provisions of the act.

The bill does not expressly provide that compensation shall be paid to the East-

ern Massachusetts Street Railway Company for its property taken by eminent

domain, and does not provide the method by Avhich the amount of such compen-
sation shall be determined. But it is not necessary that the proposed act shall

expressly provide for payment of compensation or the method of determining

this amount. The General Laws contain adequate provisions for payment of

such compensation. G. L., c. 79, §§6, 12,. 14, 45. The bill secures payment by
the provision for an issue of bonds and notes outside the statutory limit of in-

debtedness, assuming that the amount of such issue, left undetermined in the

bill, is adequate. These provisions would seem to be sufficient. Brimmer v.

Boston, 102 Mass. 19, 23; Bent v. Emery, 173 Mass. 495, 498.

This bill raises the question of major importance whether the Eastern Mas-
sachusetts Street Railway Company can be taken by the Commonwealth or a

political subdivision thereof for the purpose of leasing that property to the

Boston Elevated Railway Company. As I have previously stated, property

cannot be taken from one party holding it for a public use and given to another

to hold in the same manner for precisely the same public use, since such a tak-

ing, effecting a mere change of control, cannot be founded on a public necessity.

But the taking here proposed is of not precisely that sort. The use proposed

to be made of the property is to lease it to the Boston Elevated Railway Com-
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pany for some number of years, on terms to be agreed upon, which must, there-

fore, be such as the trustees and the directors of that company, under Spec. St.

1918, c. 159, have power to make. It should not be overlooked that the Com-
mowealth, in Spec. St. 1918, c. 188, § 19, has expressly reserved the right to

take this property by eminent domain. The force of the argument in favor of

the bill, I presume, is that the public will thereby receive the benefit of a uni-

fied transportation system with a unified control, and that in no other way can
that desirable result be achieved. In view of these considerations, in my opin-

ion, the proposed act, if enacted, would be constitutional.

5. Petition for the creation of a Metropolitan Transportation District.

The bill accompanying this petition creates a metropolitan transportation

district composed of the cities and towns of Arlington, Belmont, Boston, Brook-
line, Cambridge, Chelsea, Everett, Maiden, Medford, Newton, Revere, Somer-
ville and Watertown. It contains provisions for the management of the affairs

of the district and provides for the purchase or taking of any or all street rail-

way tracks, poles, wires, lands, property and appurtenances and any rights or

interest therein, except the interest of the Boston Elevated Railway Company
therein, owned, leased or operated in whole or in part by the Eastern Massachu-
setts Street Railway Company in East Boston, Charlestown, Everett, Chelsea,

and in Revere and Maiden with certain exceptions, after the execution of a

contract for use as therein provided. It authorizes the execution with the Bos-

ton Elevated Railway Company of a contract in writing for the sole and ex-

clusive use by that company of the street railway tracks and other property
about to be taken, at a rental of five per cent of the net cost, the term end-

ing with the termination of public operation of the company. It provides that

the lines of transportation thus added to the railway system of the Boston
Elevated Company shall be managed by the public trustees appointed under
Spec. St. 1918, c. 159, as if a part of the system at the date of the passage of

that act. It provides an adequate method for determination of damages caused
by the taking, and makes the district liable for the amount thereof. It pro-
vides for payment by the issuing and selling of bonds of the district to. a limit

not specified, and provides that any deficit in income necessary to meet the prin-

cipal and interest of such bonds and other expenses shall be apportioned by
the Treasurer of the Commonwealth among the several cities and towns in-

cluded in the district and added to the amounts due from such cities and towns
in the State tax next thereafter to be collected. There are other provisions

giving powers and duties to the district and its officers which it is not necessary
now to refer to.

The general nature of the scheme and system here laid out is similar to that

of the bill last considered, and what I said there will apply here. I should, how-
ever, refer specifically to the provision that the lines of transportation added
to the system of the Boston Elevated Railway Company by the provisions of
the act shall be managed by the trustees as if a part of the system at the date

of the passage of that act. No such obligation, of course, could be imposed upon
the trustees without their consent, but the bill does not purport to impose any
such obligation upon them without their consent, since the lease is to be made
with the consent of the company for a term ending with the termination of
public operation, and therefore cannot be made except by the trustees; and if

the lease is made by them the privileges and obligations defined by the bill are
precisely those under which the trustees would operate by virtue of Spec. St.

1918, c. 159. Therefore, in my judgment, this bill, if enacted into law, would
be constitutional.

6. Petition that the Boston Elevated Railway Company be authorized to en-
large its terminal at Forest Hills in the West Roxbury district of the city of.

Boston.
The bill accompanying this petition purports to authorize the Boston Ele-

vated Railway Company to enlarge its terminal at Forest Hills, and for that
purpose to take property by eminent domain, whether privately or publicly
owned, to borrow money and issue bonds and notes. It provides that takings
and proceedings for compensation and other proceedings thereunder shall be
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in accordance with the provisions of St. 1921, c. 386. The provisions and effect

of that statute were considered by my predecessor in an opinion to you under
date of March 1, 1922 (Attorney General's Report, 1922, p. 37). I see

nothing in the proposed act repugnant to any constitutional provision.

7. Petition that the Boston Elevated Railway Company be required to keep
in repair the portions of highways occupied by its tracks.

The bill here presented involves entirely different considerations and will be
dealt with in a separate opinion.

8. Petition that provisions be made for improved transportation facilities

between the cities of Boston and Revere.

The bill accompanying this petition empowers the Boston Elevated Railway
Company to extend its transportation system and, with the approval of the De-
partment of Public Utilities, after public hearing, to take by eminent domain,
subject to the provisions of G. L., c. 79, or to acquire by purchase, street rail-

way lines within the city of Revere, together with tracks, poles, wires and other

structures and appliances connected therewith, all property so taken or ac-

quired to be the property of the company and to be used and operated with
and as part of its railway system and subject to the management and control

provided by Spec. St. 1918, c. 159. The company is empowered, with the ap-

proval of the trustees, during the term of public operation, to issue stocks, bonds,

notes and other evidences of indebtedness to provide funds for payment of

properties taken or acquired under the provisions of the act, such securities to

be subject to Spec. St. 1918, c. 159, § 6, so far as applicable.

What I have said concerning petitions numbered 4 and 5 is equally pertinent

in the consideration of this bill, except that here the taking is not to be made
by the Commonwealth or any political subdivision thereof, but by the Boston
Elevated Railway Company, to which control of the property taken is trans-

ferred. I do not, however, believe that in order to be valid such a taking must
be by the Commonwealth or some political subdivision thereof. Because of the

legitimate public interest which may be served through unified control and own-
ership, the proposed act, if enacted, would be constitutional, in my opinion.

9. Petition for the acquisition and public operation by the city of Boston of
street railway lines in the Hyde Park district of said city.

The bill accompanying this petition purports to create in the Hyde Park
section of Boston a district for the purposes of street railway transportation,

and to make the trustees of the Boston Elevated Railway Company, under Spec.

St. 1918, c. 159, a corporation under the name of Hyde Park Transportation
District, with all the powers of a street railway company organized under the

General Laws. It purports to provide that certain lines named within that

district shall be managed and operated by the corporation in behalf of the city

of Boston as lines of the Boston Elevated Railway Company, subject to the

provisions of Spec. St. 1918, c. 159. It further purports to provide that the
Eastern Massachusetts Street Railway Company shall cease to operate said

street railway lines and shall permit the corporation to take over and use the

same and all property appurtenant thereto, Avith a provision that the corpora-
tion shall pay to the company an annual rental at the rate of five per cent on a
sum equal to the value of the property taken. There are other provisions pur-
porting to regulate rates of fare, and other provisions which need not now be
referred to.

In my opinion, this bill is clearly unconstitutional, both because of additional

powers and duties imposed upon the trustees of the Boston Elevated Railway
Company in violation of the provisions of Spec. St. 1918, c. 159, and because
the management and control of the Eastern Massachusetts Street Railway Com-
pany is taken from the trustees, thereof in violation of the contract contained in

Spec. St. 1918, c. 188. The bill does not indicate an intention that the prop-
erty of the Eastern Massachusetts Street Railway Company shall be taken by an
exercise of the power of eminent domain, and its provisions, in my opinion, can-
not be so construed. But if the exercise of that power were intended by the
bill, there is clearly no adequate provision for compensation, since there is no
provision for payment for the property taken, but only a provision for the pay-
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incut of annual rental. Attorney General v. Old Colony B.B. Co., 160 Mass.
62.

10. Petition relative to establishing a five-cent fare zone on street railway lines

operated in the city of Lowell.

The bill accompanying this petition provides specifically that the rate of fare

for a single passage on the lines of the Eastern Massachusetts Street Railway
Company operating in the city of LoAvell within the limits of travel of two
miles from Kearney Square shall be five cents. Such a provision would be a

direct impairment of the right given the trustees by Spec. St. 1918, c. 188, to

regulate and fix fares on the lines of that company.
AVith respect to the nine bills which I have dealt with I have not attempted

to scrutinize with particularity each one of them and point out every detailed

feature which may be objectionable. Your inquiry not being directed to any
specific feature of the bills, it is clear that it is impossible for me to foresee

every question that might be raised or that your committee might have in mind.

I have confined my attention to the fundamental questions of constitutional law
involved in each bill Avhich to me seem to merit consideration.

Very truly yours,

Jay R. Benton, Attorney General.

Constitutional Law— Impairment of Contract— Requirement that Boston
Elevated Bailway Company keep in Bepair Portions of Highways occupied
by its Tracks.

A statute requiring the Boston Elevated Railway Company to keep in repair

the portions of highways occupied by its tracks, and exempting it from
taxes imposed by G. L., c. 63, §§ 61-66, inclusive, would be constitutional.

Feb. 7, 1923.

Hon. B. Loring Young, Speaker of the House of Bepresentatives.

Dear Sir : — On behalf of the committee on rules you have transmitted to me
the petition of Edward W. Quinn, mayor of the city of Cambridge, and another,

that the Boston Elevated Railway Company be required to keep in repair the

portions of highways occupied by its tracks, and have asked my opinion as to

the constitutionality of that measure.
The bill accompanying the petition is as follows :

—
" Section 1. During the period of public operation of the Boston Elevated

Railway Company under the provisions of chapter one hundred and fifty-nine

of the special acts of nineteen hundred and eighteen, and acts in amendment
thereof, and supplementary thereto, the Boston Elevated Railway Company
shall keep in repair, to the satisfaction of the superintendent of streets, street

commissioner, road commissioners, or surveyors of highways, the paving, upper
planking or other surface material of the portions of streets, roads and bridges
occupied by its tracks; and if such tracks occupy unpaved streets or roads,
shall, in addition, so keep in repair eighteen inches on each side of the portion
occupied by its tracks, and shall be liable for any loss or injury that any person
may sustain by reason of the carelessness, negligence or misconduct, of its

agents and servants in the construction, management, and use of its tracks.

Section 2. When a party upon the trial of an action recovers damages of
a city or town for an injury caused to his person or property by a defect in a
street, highway, or bridge occupied by the tracks of said company, if said com-
pany is liable for such damages, and has had reasonable notice to defend the
action, the city or town may recover of the said company, in addition to the
damages, all costs of both plaintiff and defendant in the action.

Section 3. During the period of public operation of the Boston Elevated
Railway Company under the provisions of chapter one hundred and fifty-nine
of the special acts of nineteen hundred and eighteen, and acts in amendment
thereof and supplementary thereto, said company shall not be required to
make the returns nor shall there be assessed upon or paid by it the taxes re-

quired by sections sixty-one to sixty-six, inclusive, of chapter sixty-three of the
general laws."
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Your question requires a somewhat extended analysis of the charter of the

Boston Elevated Railway Company and certain amendments thereof, of stat-

utes relating to the repair of highways occupied by street railway companies,
and of decisions and opinions interpreting those statutes and their effect.

The Boston Elevated Railway Company was incorporated by St. 1894, c. 548.

At the time of its incorporation P. S., c. 113, § 32, was in force, containing the
folloAving provision :

—
" Every street raihvay company shall keep in repair, to the satisfaction of

the superintendent of streets, street commissioner, road commissioners, or sur-

veyors of highways, the paving, upper planking, or other surface material of
the portions of streets, roads, and bridges occupied by its tracks; and if such
tracks occupy unpaved streets or roads, shall, in addition, so keep in repair
eighteen inches on each side of the portion occupied by its tracks, and shall be
liable for any loss or injury that any person may sustain by reason of the care-

lessness, neglect, or misconduct of its agents and servants in the construction,

management, and use of its tracks."

The charter of the Boston Elevated Railway Company was amended in many
respects by St. 1897, c. 500. Section 10 of that statute contained the follow-

ing provision :
—

"... During said period of twenty-five years no taxes or excises not at

present in fact imposed upon street railways shall be imposed in respect of
the lines owned, leased or operated by said corporation, other than such as
may have been in fact imposed upon the lines hereafter leased or operated by
it at the date of such operating contract or of such lease or agreement here-
after made therefor nor any other burden, duty or obligation which is not at the
same time imposed by general law on all street railway companies; provided,
however, that said corporation shall be annually assessed and shall pay taxes
now or hereafter imposed by general law in the same manner as though it were
a street railway company, and shall, in addition, . . . pay to the Common-
wealth, . . . during said period of twenty-five years, an annual sum, . . ." (to

be determined as therein provided).

The law requiring street railway companies to keep in repair portions of
streets occupied by their tracks was materially changed in the following year by
St. 1898, c. 578. Section 1 excepted from the operation of the act the Bos-
ton Elevated Railway Company and companies whose railways were then
leased or operated by said company. Sections 6 to 10, inclusive, imposed
upon street railway companies an additional excise tax for the benefit of
cities and towns in which such companies were operating, to be applied to

the construction, repair and maintenance of the public ways and the removal
of snow therefrom. Section 11 contained the provision that " street rail-

way companies shall not be required to keep any portion of the surface
material of streets, roads and bridges in repair, but they shall remain subject
to all legal obligations imposed in original grants of locations " ; and this

provision appears in substantially the same form in R. L., c. 112, § 44, and Gr. L.,

c. 161, § 89. By section 26, P. S., c. 113, § 32, was repealed, subject to the
exception contained in section 28. Section 28 provided, in part, that " for the

term of twenty-five years from the tenth day of June in the year eighteen hun-
dred and ninety-seven this act shall not apply to or affect the Boston Elevated
Raihvay Company or any railways now owned, leased, or operated by it, . . .

and the acts and parts of acts repealed by section twenty-six hereof shall

continue during said term in full force so far as they relate thereto."

The constitutionality of St. 1898, c. 578, § 11, was questioned and sustained in

Springfield v. Springfield Si. By. Co., 182 Mass. 41, and Worcester v. Worces-
ter, etc., St. By. Co., 182 Mass. 49, and the decision in the latter case was
affirmed on a writ of error by the Supreme Court of the United States in

Worcester v. St. By. Co., 196 U. S. 539. In those cases the question raised

by the respective cities was whether the statute, in so far as it abrogated
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conditions in grants of location not original, violated the constitutional pro-

vision against impairing the obligation of contracts. In the Springfield case

the court held that the locations did not constitute contracts, or, if they did,

that they were of such a nature that the Legislature could modify or annul
them without thereby violating the constitutional provision; that they were
analogous to licenses to run omnibuses and conveyed no exclusive rights in

the highways or streets in which they were granted. In the Worcester case the

court pointed out that the imposition of an obligation in the charters of street

railways or the general laws to keep in repair some small portions of the

streets and bridges occupied by their tracks, and other obligations in the

guise of restrictions upon grants of locations, was a method of compelling

the companies to contribute to the burden imposed upon municipalities with
respect to roads and bridges, in the nature of indirect taxes, and that St.

1898, c. 578, was enacted for the purpose of freeing the companies, at least

to a considerable extent, from such indirect obligations and imposing certain

new taxes, of which the municipalities were given the benefit. The Supreme
Court of the United States on writ of error sustained this decision, on the

ground that the city had no proprietary right in the property of the defendant

or to demand the continuance of an obligation to pave and repair the streets,

that the city was merely a political subdivision of the state, and that the

rights in question were not private property beyond legislative control.

The effect of St. 1898, c. 578, by its terms (§§1 and 28), was to leave the

Boston Elevated Railway Company under the same duty with regard to

the repair of streets that existed prior thereto, and this obligation con-

tinued by virtue of the exception in section 28 until June 10, 1922. On the

other hand, of course, it was not required to pay the new taxes imposed
by sections 6 to 10, inclusive, of the act. There is a serious question whether
this exception of the Boston Elevated Railway Company from the operation

of the act did not make the whole statute unconstitutional. The question

is of a nature that makes a positive answer difficult. A statute requiring

street railway companies to carry pupils of the public schools to and from
school at reduced rates, and excepting the Boston Elevated Railway Company
from its provisions, was held constitutional in Commonwealth v. Interstate

Consolidated St. By. Co., 187 Mass. 4.36. The court there pointed out that

the situation of the lines of the Boston Elevated Railway Company in the

midst of a dense population was so different from that of other lines in the

State that it might properly call for an exemption from the law established

for others. See also Commonwealth v. Boston & Northern St. By. Co., 212 Mass.
82. The same consideration may lead to the conclusion that there might
properly be a special reason for continuing to impose a duty on the company
to keep in repair portions of streets and bridges occupied by their tracks.

I cannot say, therefore, that St. 1898, c. 578, was unconstitutional because
the Boston Elevated Railway Company was excepted from its operation.

There is a further question whether St. 1898, c. 578, was in violation of
any right created by St. 1897, c. 500, § 10. Two of my predecessors held

that section 10 constituted a contract between the Commonwealth and the

Boston Elevated Railway Company. II Op. Atty. Gen. 261; 426. If so,

it might well have been questioned whether the provision in that section,

that during the period of twenty-five years no burden, duty or obligation other
than taxes or excises should be imposed on the Boston Elevated Railway
Company which was not at the same time imposed by general law on all

street railway companies, did not have the effect of making the provisions of

St. 1898, c. 578, § 11, applicable to the Boston Elevated Railway Company,
notwithstanding the provisions of sections 1 and 28 excepting the Boston
Elevated Railway Company from the operation of that statute. But I am
informed that no such contention was made and that, in fact, the obligations

of the previous law were always applied to and performed by the Boston
Elevated Railway Company. St. 1897, e. 500, § 10, was expressly repealed

by Spec. St. 1918, c. 159, § 17, so that this possible constitutional question

was thereby removed.
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We come now directly to the question whether the proposed act would be

unconstitutional.

Certainly it violates no rights given or protected by Spec. St. 1918, c. 159.
There is no provision in that statute affecting to the slightest extent the right

of the Commonwealth to impose any obligation on, or to change any obligation

of, the company with respect to the repair of streets or the payment of taxes.

Indeed, section 2 provides that " nothing herein contained shall be held to

affect the right of the commonwealth or any subdivision theretof to tax the
company or its stockholders in the same manner and to the same extent as if

the company had continued to manage and operate its own property."
The effect of section 1 of the proposed act is merely to continue the obliga-

tions of the Boston Elevated Railway Company imposed by P. S., c. 113, § 32,

for the period of public operation under Spec. St. 1918, c. 159, as they were
during the period of twenty-five years from June 10, 1897, by virtue of the
excepting provision in St. 1898, c. 578, § 28. In my judgment, therefore, sec-

tion 1 of the proposed act would be constitutional, if enacted.

Section 3 of the proposed act, providing that during the period of public

operation the company shall not be required to make the returns and shall

not have assessed upon it the taxes imposed by Gr. L., c. 63, §§ 61-66, inclusive,

exempts the company from payment of the excise tax imposed by those sec-

tions. This excise tax is the same tax Avhich was first imposed by St. 1898,

c. 578, §§ 6-10, inclusive. The effect of this section, therefore, is merely
to except the company from the burdens as well as the benefits of the law
first appearing in St. 1898, c. 578. If section 1 of the proposed act is consti-

tutional, in my judgment, section 3 also would be clearly constitutional.

The provisions of section 2 are similar to those contained in P. S., c. 113,

§ 33. I see nothing unconstitutional in those provisions.

Very truly yours,

Jay R. Benton, Attorney General.

Pharmacist— Narcotic Drugs— Prescriptions— Copies— Evidence.

Under G. L., c. 94, § 198, a prescription for narcotic drugs, when filled, must
be retained on file for at least two years by the druggist filling it, and
no copy of such prescription shall be made except for the purpose of
record by said druggist.

It follows that a druggist cannot be summoned to appear before a court and
ordered to bring with him the original prescription for narcotic drugs; but
since the prescription and the druggist's record are required by statute to be
open at all times to inspection by the officers of the Department of Public
Health, the Board of Registration in Pharmacy, the Board of Registration
in Medicine, authorized agents of said department and boards, and by the
police authorities and police officers of towns and cities, the statements and
items contained therein may be shown by the testimony of any observer
thereof.

Feb. 7, 1923.

Payson Dana, Esq., Commissioner of Civil Service.

Dear Sir : — You request my opinion on the following questions :
—

" 1. May a copy of a prescription or the original prescription for a nar-
cotic drug be taken from the files of a retail pharmacy by any of the authori-

ties specified in Gr. L., c. 94, § 198, for purposes of evidence in the prosecu-
tion of a violator of the provisions of this chapter, in so far as it relates to

narcotic drugs'?

2. May a druggist be permitted or required, under said section 198, to

make a copy of a prescription for narcotic drugs, filled by him in the course

of his business, and give the copy to any of the authorities specified in said

section, at their request, for purposes of evidence 1

?

3. May a druggist who has in his possession a prescription for narcotic

drugs which has been filled by him in the course of his business, be summoned
to appear before a court and ordered to bring with him the original prescrip-
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lion for narcotic drugs, which, according to said section 198, 'shall be
retained on file for at least two years by the druggist filling it

1?'"

The sale and distribution of narcotic drugs are governed by the provisions

of G. L.. c. 94, §§ 197-217, inclusive. The law pertaining to your question

is contained in section 198, the material portion of which is as follows: —
" The prescription, when filled, shall show the date of filling and the legal

signature of the person filling it, written across the face of the prescription,

together with the legal signature of the pei^son receiving such drug, and the

prescription shall be retained on file for at least two years by the druggist

filling it. No prescription shall be filled except in the manner indicated

therein and at the time when it is received, and the full quantity of each
substance prescribed shall be given. No order or prescription shall be either

received for filling or filled more than five days after its date of issue as indi-

cated thereon. Each pharmacist who fills a prescription for a narcotic drug
shall securely attach to the container thereof a label giving the name and ad-

dress of the store where the prescription is filled, the date of filling, the name
of the person for whom it is prescribed, the name of the physician, dentist or

veterinarian who issued it; and the narcotic drug so delivered shall always be
kept in its container until used. No prescription shall be refilled, nor shall

a copy of the same be made except for the purpose of record by the druggist

filling the same, such record to be open at all times to inspection by the

officers of the department of public health, the board of registration in phar-
macy, the board of registration in medicine, authorized agents of said depart-

ment and boards, and by the police authorities and police officers of towns."

This statute is explicit, and in view of the express prohibition contained

therein I am of the opinion that no copy of a prescription therein specified

can properly be made and used for the purpose outlined in your first and
second questions, and I accordingly answer them in the negative.

Your third question presents other considerations, depending upon whether
or not the druggist in question is a defendant or a witness in a case where
another person is defendant. In the former instance, he could not be obliged

to furnish evidence tending to incriminate him. The general rule as to pro-

duction of documents may be stated thus (I Greenleaf on Evidence, 14th

ed., § 560) :
—

" When the instrument or writing is in the hands or power of the adverse

party, there are, in general, no means at law of compelling him to produce
it; but the practice, in such cases, is, to give him or his attorney a regular
' notice to produce ' the original. Not that, on proof of such notice, he is

compellable to give evidence against himself, but to lay foundation for the

introduction of secondary evidence of the contents of the document or writing,

by showing that the party has done all in his power to produce the original. "

See also Wigmore on Evidence, §§ 1199-1210.

On the other hand, if a party is summoned as a witness in an action against

another person and it is desired to have the witness produce certain docu-

ments, the procedure is to issue a subpoena duces tecum, directed to the person

who has them in his possession. See I Greenleaf on Evidence, 14th ed., § 559;
Wigmore on Evidence, §§ 1211, 1213.

But in the ease stated by your inquiry the statute expressly provides that

said prescription " shall be retained on file for at least two years by the

druggist filling it, " and expressly prescribes and restricts the use of the

same. It is therefore possible that the druggist is, by reason of a privilege,

legally not compellable to produce the prescription, which would be clearly

an excuse for non-production.
In this connection the decision in the case of Commonwealth v. Stevens,

155, Mass. 291, is significant. Like the case under consideration, that case

involved the production of the register required by law to be kept by a drug-

gist, in which entries of sales of intoxicating liquors were required to be

made. In that case the court says :
—
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" The rule that requires the production of the best evidence readily obtain-

able is an important one. Where the contents of a book or written document
are needed in evidence, the book or writing should be produced, when there

is no good reason for the non-production of it ; and if in the present case

the presiding justice had excluded the evidence, unless the defendant had
failed to produce the book on notice, we cannot say that his ruling would
have been erroneous.

On the other hand, this was not an ordinary writing or a public record. It

was a register required by the statute to be kept as a part of the business

done by the defendant under his license. St. 1887, c. 431, § 3. Its form is

prescribed by the statute. The pages are to be divided into eight columns,
each column with a prescribed heading, under which the entries are to be made
showing the required particulars in regard to each sale. These particulars

must be entered at the time of every sale. The statute contemplates that this

book shall all the time be kept at the store of the apothecary, and provides

that it shall at all times be open to the inspection of certain officers mentioned.
The witness was one of these officers, and he was allowed to testify to the

number of entries of sales within a specified time. Neither the witness nor
any other of the officers of the Commonwealth had a right to take the book
from the defendant and bring it to the court, and there would be some force

in a suggestion that a notice to the defendant to produce it to be used in evi-

dence would have been inconsistent with a proper regard for his duty to keep
it where entries of sales might immediately be made in it, so long as he con-

tinued to do business under his license. The particulars of the entries in

regard to the sales were not offered in evidence, and the precise words written

in the register were not in question. It has been held that the language of a
license hanging on the wall of a liquor dealer's shop may be testified to orally.

Commonwealth v. Brown, 124 Mass. 318. This decision does not cover the

ease at bar: but there is some ground for contending that the number of sales

found recorded in the register should be considered as a fact in the mode of

conducting the defendant's business, to be observed by a police officer in the

performance of his duty of inspecting the register, and to be testified to like

any other material fact apparent to an observer. Such evidence was received

without objection in Commonwealth v. Perry, 148 Mass. 160. TVe are not

convinced that there was such error in this particular as to entitle the de-

fendant to a new trial.
"

I am accordingly constrained to advise you that in either case, namely,

whether the druggist be a defendant or a witness, he cannot be " summoned
to appear before a court and ordered to bring with him the original prescrip-

tion for narcotic drugs " ; but since the prescription and the druggist's record

are required by statute to be open at all times to inspection by the officers

of the Department of Public Health, the Board of Registration in Pharmacy,
the Board of Registration in Medicine, authorized agents of said department

and boards, and by the police authorities and police officers of towns and
cities, the statements and items contained therein may be shown by the testi-

mony of any observer thereof, which might well be the best evidence readily

obtainable.
Very truly yours,

Jay R. Benton, Attorney General.

Civil Service— Promotion— Probationary Period.

The rule providing that no person " shall be regarded as holding office or

employment in the classified public service until he has served a proba-

tionary period of six months, " does not apply in the case of promotion

from one grade of the classified civil service to the next grade.

Feb. 8, 1923.

Patson Dana, Esq., Commissioner of Civil Service.

Dear Sir : — You request my opinion as to whether section 1 of Civil Service

Rule 18 applies in the ease of promotion from one grade of the classified civil
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service to the next grade. I assume that you are referring to the ease of a
person who is in the classified public service.

Section 1 provides :
—

" No person appointed in the official or labor division shall be regarded as

holding office or employment in the classified public service until he has served

a probationary period of six months."

This rule is made under the provisions of G. L., c. 31, § 3, which reads, in

part, as follows :
—

" The board shall, subject to the approval of the governor and council, from
time to time make rules and regulations . . . Such rules . . . shall include

provisions for the following

:

(e) A period of probation before an appointment or employment is made
permanent; . .

."

One of the purposes of the Civil Service Act is to ensure tenure of office

for an employee who has satisfactorily passed his period of probation. If,

under section 1 of Civil Service Rule 18, a person in the classified public

service lost his status as a civil service employee upon promotion to the next

grade, and again became a probationer, the rule would not afford the protection

of permanent employment contemplated by the statute. Under such a con-

struction a civil service employee could accept a promotion only at the cost

of his civil service standing, and the appointing officer could rid himself of

any employee in the classified public service by the simple device of first pro-

moting him, thus making him a probationer, . and then discharging him. Nei-

ther the statute nor the rule intends such result. The statute, as well as the

rules made thereunder, distinguishes between an " appointment " and a " pro-

motion. " See G. L., c. 31, U'S and 18; Civil Service Rules 18 and 28;
McDonald v. Fire Engineers of Clinton, 242 Mass. 587.

I am therefore of the opinion that section 1 of Civil Service Rule 18 does

not apply to persons who are holding office or employment in the classified

public service and. are promoted from one grade of the classified civil service

to the next grade. The case of McDonald v. Fire Engineers of Clinton, supra,

which involved the status of a call fireman appointed to the permanent force,

has no bearing on this question.

Yours very truly,

Jay R. Benton, Attorney General.

Listing Board of the City of Boston— City Department.

The listing board of the city of Boston is not a city department, and is not
subject to the ordinances of that city relative to printing and office supplies.

Feb. 12, 1923.

Hon. Herbert A. Wilson-

, Police Commissioner for the City of Boston.

Dear Sir :— You request my opinion on certain questions of law having

to do with the listing board of the city of Boston, created by Gen. St. 1917,

c. 29, §7.
You ask, first, as to whether or not the said listing board is obliged to have

all its printing and stationery supplied by the printing department of the city

of Boston or whether outside bids for the same can be called for. You ask, sec-

ond, as to whether the said listing board may legally contract for other supplies

without advertising for the same in accordance with the provisions of the city

charter governing department heads, as found in St. 1909, c. 486, § 30.

In your communication you call my attention to section 1 of chapter 26 of the

Revised Ordinances of the City of Boston, which provides that the printing

department of the city of Boston shall supply all printing, stationery and office

supplies used by any board, commission or department for which the said city is

required by law to furnish such supplies ; and to section 16 of chapter 3 of said

ordinances, which provides that every officer in charge of a department requir-

ing any printing, binding, stationery or other office supplies shall obtain the
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same from the said superintendent of printing, by requisition, on blanks to be
prepared by the superintendent.

The answer to both your questions depends upon whether the listing board
is a " department," within the meaning of the statute and of the ordinances
above quoted.

The listing board is a board established by Gen. St. 1917, e. 29, § 7, which
reads as follows :

—
" In Boston there shall be a listing board composed of the police commissioner

of the city and one member of the board of election commissioners, who shall

annually be appointed by the mayor, without confirmation by the city council,

for the term of one year and who shall belong to that one of the two leading
political parties of which the police commissioner is not a member. In case of
disagreement between the two members of said board, the chief justice of the
municipal court of the city of Boston, or, in case of his disability, the senior
justice of said court who is not disabled, shall, for the purpose of settling such
disagreement, be a member of said board and shall preside and cast the deciding
vote in case of a tie."

No authority is given to the city to review its action or to add to or subtract
from the powers and duties of the listing board. Section 1 of chapter 2 of the
Revised Ordinances provides that " the mayor shall appoint heads of depart-
ments and members of municipal boards and fill vacancies therein in the manner
provided by statute." It would seem that the departments contemplated by the
other sections of the Revised Ordinances, to which you refer, are those which
come within the purview of section 1 of chapter 2 of the Ordinances, and, ob-
viously, the listing board does not.

Furthermore, this is a board created by statute, of which the Police Commis-
sioner for the City of Boston is one member. As he is a State official, the city

government cannot impose on him duties in addition to those imposed by the
acts creating his office, and acts in addition to and in amendment thereof.

V Op. Atty. Gen. 394. The fact that the mayor has the power of appointment,
within a very restricted field, of one member of the board has no significance.

Mahoney v. Boston. 171 Mass. 427, 429.

The same construction must of necessity be given to the word " department

"

in St. 1909, c. 486, § 30. The- listing board, as established, is not a department
of the city nor one of its governing boards. Phillips v. Boston, 150 Mass. 491,
494. I therefore advise you that the listing board does not come within the
provisions of that statute nor within the provisions of section 1 of chapter 26
or of section 16 of chapter 3 of the Revised Ordinances of the City of Boston.

Yours very truly,

Jay R. Benton, Attorney General.

Income Tax Act— Interpretation.

G. L., e. 62, § 1 (a), Third, excepting from the income tax interest from "loans
secured exclusively by mortgage of real estate, taxable as real estate,

situated in the commonwealth, " should be construed as providing for the
exemption of interest from loans secured by mortgage exclusively of real

estate, taxable as real estate, situated in the Commonwealth.
Interest from a mortgage note, or an issue of mortgage bonds, endorsed by

another person and secured by a mortgage of real estate situated and taxed
in Massachusetts, is exempt from taxation by virtue of G. L., c. 62, § 1
(a), Third.

Feb. 12, 1923.

Hon. Henry F. Long, Commissioner of Corporations and Taxation.

Dear Sir : — You ask my opinion as to the proper interpretation of G. L.,

c. 62, § 1, subsection (a), cl. Third. The material portion of said section 1 is

as follows :
—

" Section 1. Income of the classes described in subsections (a), (6), (c)

and (e) received by any inhabitant of the commonwealth during the preceding
calendar year, shall be taxed at the rate of six per cent per annum.
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(a) Interest from bonds, notes, money at interest and all debts due the

person to be taxed, except from:

Third, Loans secured exclusively by mortgage of real estate, taxable as

real estate, situated in the commonwealth, to an amount not exceeding the

assessed value of the mortgaged real estate less the amount of all prior mort-

gages."

You state the cases of a mortgage note and of an issue of mortgage bonds,

each secured by real estate situated and taxed in Massachusetts to an amount
greater than the face of the mortgage plus all prior mortgages, but with the

addition of an endorsement of another person on the mortgage note or mort-

gage bonds. You ask whether the fact of such endorsement takes the interest

out of the exempted class for the reason that the loan is not then secured
" exclusively by mortgage of real estate. "

As a general proposition, the term " securities " embraces promissory notes.

Griggs v. Moors, 168 Mass. 354, 361; Jennings v. Davis, 31 Conn. 134; Wagner
v. Scherer, 89 N. Y. App. Div. 202. Broadly speaking, the obligation of another

person may be security for a loan, and such obligation may be created or

evidenced as well by endorsement of a note given by the person to whom the

loan is made as by the furnishing of a separate promissory note. On the

other hand, Avhen we speak of a " secured note " we generally mean a note

with collateral security, and the endorsement of a note by a third person is

not collateral security for the note. Cf. Boston Railroad Holding Co. v.

Commonwealth, 215 Mass. 493, 497.

In order to determine the meaning of the words used in G. L., c. 62, § l,(a),

Third, reference must be made to the statutes as they existed prior to the

enactment of the income tax law as well as to other parts of the present tax

laws.

By St. 1881, c. 304, §§ 1-3, provision was made for taxing separately as real

estate the interest of a mortgagee, and by section 6 of the same statute
" loans on mortgages of real estate, taxable as real estate, " except the

excess of such loans above the assessed value of the mortgaged real estate,

were exempted from taxation. The chapter is entitled " An Act relieving

property from double taxation in certain cases, " and the object of the statute

was to avoid double taxation in the cases to which it applied. See Knight
v. Boston, 159 Mass. 551. The statute was construed to apply only to cases

where the mortgaged security was wholly real estate situated wholly in Massar
chusetts. Brooks v. West Springfield, 193 Mass. 190, 194. In that case

the court held that a mortgage which included, besides real estate in the Com-
monwealth, real estate in other States and also personal property, did not

come within the terms of the statute, since the statute granted an exemption
only in cases where all the security was taxable as real estate in Massachusetts,

and no provision was made for apportionment when only a part of the security

was so taxable.

Re-enactments of St. 1881, c. 304, $$ 1-3 and 6, appear in P. S., c. 11, U 14-16
and 4, R. L., c. 12, U 16-18 and 4, St. 1909, c. 490, pt. I, §§ 16-18 and 4, and
G. L., c. 59, §§ 12-14 and 4, respectively.

The income tax law of 1916 (Gen. St. 1916, c. 269) contained in section 2

(a), Third, the exemption which is substantially re-enacted in G. L., c 62, § 1

(a), Third. It made a change in the previous law, the result of which was that

in cases where interest was not taxable loans were exempt from taxation, as

before, if they were secured by mortgage of real estate, taxable as real estate,

within the interpretation of those words as given in Brooks v. West Springfield,

while in cases where the interest was taxable the exemption was governed
by the provision of the clause under consideration. The purpose of this clause

clearly was to continue and make applicable to interest from loans the same
exemption of which the loans themselves had previously had the benefit. In
passing, it should be noted that in the report of the special commission ap-
pointed by Res. 1915, c. 134, the clause read,— " 3. Loans on mortgages of
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taxable real estate situated within this commonwealth to an amount not ex-
ceeding the assessed value of the mortgaged real estate, " and that in the
report of the House Committee on Taxation (House Document, No. 2073) the
clause was changed to read,— "Third: Loans secured exclusively by mort-
gages of real estate, taxable as real estate, situated within the commonwealth,
to an amount not exceeding the assessed value of the mortgaged real estate."

Under the provision exempting from taxation loans secured by mortgage
of real estate, taxable as real estate, it was held in Brooks v. West Spring-
field, as stated above, that the mortgaged property must consist of real estate

exclusively, and that the real estate must lie wholly in the Commonwealth.
The ground of the decision was that the statute in terms applied only to

domestic real estate, and that the Legislature had not provided for an appor-
tionment when other property was included in the mortgage. The words
" loan on mortgage of real estate, taxable as real estate " are readily susceptible

of the interpretation that the mortgaged property shall consist of real estate

alone, and that it must be taxable as such in Massachusetts, but they do not
justify a construction which would make them inapplicable to loans on mort-
gages exclusively of Massachusetts real estate, where the mortgage note is en-
dorsed by a third person, and there is no suggestion in Brooks v. West Spring-
field or any other case that such an implication should be made. To exclude
such loans from the exemption would be to impose double taxation in the Very
cases which the statute was intended to provide for.

The provision in G. L., c. 62, § 1 (a), Third, was evidently, as I have said,

made for the purpose of giving an exemption to interest on loans co-extensive

with the exemption previously given to the loans themselves. It is reasonable
to suppose that the changes in language by the insertion of the word " ex-

clusively " and the addition of the words " situated in the commonwealth

"

were for the purpose of expressing in the statute the result of the decision in

Brooks v. West Springfield, the word " exclusively " being intended to exclude
eases where the mortgage covered other property as well as real estate, and the

phrase " situated in the commonwealth " to confine the exemption to cases

where the real estate was wholly in Massachusetts. In other words, it seems
probable that what the Legislature intended would be more precisely expressed
by changing the location of the word " exclusively " so that the phrase would
be " loans secured by mortgage exclusively of real estate, taxable as real

estate, situated in the commonwealth," etc. In view of. the manifest purpose
for which the statute was passed, it is my opinion that the clause should be
construed in the way which I have indicated, and that each of the two cases

you have stated comes within the exemption.
Very truly yours,

Jay R. Benton, Attorney General.

Constitutional Law— Attorney General— Member of the Bar.

The office of attorney general is recognized by, and provided for in, the

Constitution.

It is not within the province of the Legislature to add to or subtract from
the qualifications for the office of attorney general required by the Con-
stitution.

The qualifications for the office of attorney general established by the Consti-

tution need not be established by express provision; they may be im-
plied.

The Constitution contains the implied qualification that the attorney general

shall be a member of the bar.

The Legislature may pass an act which merely expresses what in the Consti-

tution is implied.

Feb. 15, 1923.

Joint Committee on the Judiciary.

Gentlemen : — You request my opinion whether it is within the province

of the Legislature to pass a law requiring the attorney general to be a member
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of the bar, or whether an amendment to the Constitution would be necessary

to bring about that result.

The office of attorney general was not created by the Constitution. The
first appointment of an attorney general in Massachusetts was in 1680. The
office was recognized as already in existence by I Prov. Laws, 1693-4, c. 3,

$ 12. The office was recognized by c. II, § I, art. IX, of the Constitution as

originally adopted in 1780. By Mass. Const. Amend. XVII it was provided that

the attorney general, with other State officers, should be elected annually (now
biennially by Mass. Const. Amend. LXIV). Mass. Const. Amend. XVII con-

tains the following provision with respect to qualification :
—

" No person shall be eligible to either of said offices unless he shall have
been an inhabitant of this commonwealth five years next preceding his elec-

tion or appointment. "

By that amendment the tenure of the office is secured and its terms defined.

At least since the adoption of Mass. Const. Amend. XVII, therefore, the

office of attorney general is an office provided for in the Constitution, whose
tenure, mode of election and qualifications are prescribed by the Constitution.

Where the tenure, the mode of election or appointment, and qualifications

of an office are prescribed by the Constitution, the Legislature cannot change
them unless the Constitution gives the Legislature authority to do so. Taft
v. Adams, 3 Gray, 126, 130; Kinneen v. Wells, 144 Mass. 497; Graham v.

Boberts, 200 Mass. 152, 157; Attorney General v. Tufts, 239 Mass, 458, 480;
Attorney General v. Pelletier, 240 Mass. 264; Opinion of the Justices, 165 Mass.

599, 601; Opinion of the Justices, 240 Mass. 611, 614.

The Constitution does not give the Legislature authority to make such

changes with respect to the office of attorney general. Since 1780 the powers
and duties of the office have been declared and defined to some extent by statute

(see G. L., c. 12, §§ 1-11). But the authority so to act is not to be confused

with authority to make changes in the qualifications for office.

Article IX of the Declaration of Rights provides :
—

" All elections ought to be free ; and all the inhabitants of this commonwealth,
having such qualifications as they shall establish by their frame of government,

have an equal right to elect officers, and to be elected, for public employments. "

This article in substance declares that the right of electors and of persons

to be elected for public office shall be limited only by such qualifications as

are prescribed in the Constitution. Brown v. Bussell, 166 Mass. 14, 21; Opin-
ion of the Justices, 160 Mass. 586. It applies to the office of attorney general,

since the qualifications of that office are established by the frame of govern-

ment.
I am therefore of the opinion that it is not within the province of the

Legislature to pass any law which would add to or subtract from the quali-

fications for the office of attorney general required by the Constitution.

It is necessary now to consider whether the Constitution requires that the

attorney general shall be a member of the bar.

Qualifications for office established by the Constitution need not be established

by express provision; they may be implied. Striking instances of such impli-

cation are found in Opinion of the Justices, 107 Mass. 604, and Opinion of the

Justices, 165 Mass. 599, where the court held, regarding justices of the peace

and notaries public, respectively, that the Constitution implied a qualification

that the incumbent be a man, and precluded the appointment of a woman to

the office.

In the former case the justices said :
—

" By the Constitution of the Commonwealth, the office of justice of the

peace is a judicial office and must be exercised by the officer in person, and
a woman, whether married or unmarried, cannot be appointed to such an
office. The law of Massachusetts at the time of the adoption of the Constitu-

tion, the whole frame and purport of the instrument itself, and the universal
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understanding and unbroken practical construction for the greater part of a
century afterwards, all support this conclusion, and are inconsistent with any
other. It follows that, if a woman should be formally appointed and com-
missioned as a justice of the peace, she would have no constitutional or legal

authority to exercise any of the functions appertaining to that office.

"

In the latter case the court" gave the opinion that it was not within the

constitutional power of the Legislature to authorize the appointment of women
as notaries public. In the course of the opinion the justices said :

—
" The Constitution did not create the office of notary public. It was an

office known to the Roman law, and has existed in all or nearly all Christian

countries for many centuries. The duties of the office in this Commonwealth
are in part prescribed by statute, and in part are such as by usage notaries

public for a long time have been accustomed to perform, and the international

character and relations of notaries public are important. . . .

. . . The question in every case is of the meaning of the Constitution, and
in determining this, the history and nature of the particular office and the)

usages of this and other States and countries with regard to the office at thd>

time of the adoption of the Constitution must be considered. . . .

Where an office is created by statute, the tenure, the mode of appointment,

the qualifications required, the duties of the office, and the compensation, are

wholly within the control of the Legislature, unless there is some limitation

put upon the Legislature by the Constitution; and the statute creating the

office may be altered or repealed by the Legislature at any time. But if the

tenure of an office and the mode of appointment are prescribed by the Consti-

tution, the Legislature cannot change them, unless the Constitution gives the

Legislature authority to do so. If the qualifications for the office are prescribed

by the Constitution, the Legislature cannot change them. If the qualifications

are not prescribed by the Constitution, although the tenure and mode of appoint-

ment are, there has been some question whether the Legislature can prescribe

the qualifications, but the solution of this question in any particular case de-

pends upon the construction of the particular clauses of the Constitution in-

volved, as well as of the whole frame and purport of the Constitution. . . .

... It was the nature of the office of justice of the peace, and the

usage that always had prevailed in making appointments to that office, that

led the Justices to advise that it could not have been the intention of the

Constitution that women should be appointed justices of the peace. 107 Mass.
604. In our opinion, the same considerations apply to the office of notary
public. "

The same considerations apply even more strongly to the question you have
submitted, as will appear from an examination of the history and nature of

the offices of attorney and attorney general, in Massachusetts and elsewhere,

and the usages with regard to them in 1780.

Charles Warren, in his " History of the American Bar," gives the following
information as to the development and significance of the title of " attorney "

in Massachusetts during the colonial period.

As early as 1649 there existed " attorneys " of some kind in the Massachusetts
Bay Colony, for they are mentioned in the records of the General Court for

that year. They probably appeared by special powers.
In 1686 the Superior Court Avas created under the new Governor, Sir Edmund

Andros, and attorneys were obliged, upon admission to the bar, to take oath.

In 1701 the practice of the law became first dignified as a regular profession

through the requirement by statute of an oath for all attorneys admitted by
the courts. By this oath, since the time of Lord Holt, the attorney was
pledged to conduct himself " in the office of an attorney within the courts "

according to the best of his knowledge and discretion, and with all good
fidelity, as well to the courts as to his clients. Robinson's Case, 131 Mass. 376,

379.

At first no special qualifications and no definite term of study appear to
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have been required for admission to the bar; but in 1761 the bar prescribed a
term of seven years' probation— three of preliminary study, two of practice

as attorney in the Inferior Court, and two of practice as attorney in the Su-
perior Court.

In 1781 the first order relating to lawyers, made by the court after Massa-
chusetts became a State, dealt with the method of creating barristers from
among the practicing attorneys.

In 1806 the Supreme Judicial Court adopted the following rule:

" Ordered— First, no attorney shall do the business of a counsellor unless

he shall have been made or admitted as such by the Court.

Second, all attorneys of this Court who have been admitted three years be-

fore the sitting of this Court shall be and hereby are made counsellors and are
entitled to all the rights and privileges of such.

Third, no attorney or counsellor shall hereafter be admitted without a pre-

vious examination."

In short, at the time of the use of the term " attorney general " in the Con-
stitution of Massachusetts, in 1780, the word " attorney " had come to have a
specific and well-recognized meaning. Whether we examine the history of
England or that of our own colonial period, we find that the word signified a
man entitled to engage in the practice of law before the courts— in other

words, a "member of the bar"; and that admission to the bar, for a long
time prior to 1780, entailed a formal presentation of the candidate, the admin-
istering of an oath, and compliance with certain educational requirements.

Likewise by 1780 the phrase " attorney general " had come to designate the

incumbent of a public office which possessed well-recognized characteristics.

The office of attorney general is of ancient origin, and its powers and duties

were defined and prescribed by the common law. Commonwealth v. Kozlowsky,
238 Mass. 379, 385; State v. Ehrlick, 65 W. Va. 700, 702. In England the at-

torney general was the chief legal representative of the crown, and the official

head of the bar. 3 Bl. Com. 26, 27; 13 111. Law Rev. 602. In Massachusetts,
in colonial times, the attorney general was the chief law officer of the province,

and his powers and duties were largely such as attached to it at common law.

Commonwealth v. Kozlowsky, 238 Mass. 379, 385, 386; Attorney General's Re-
port, 1921, p. 132. So far as it has been possible to ascertain, every provin-

cial attorney general, from Anthony Checkley in 1680 to Robert Treat Paine,

the last of the provincial attorneys general, appears to have been, prior to his

elevation to that office, an "attorney" qualified to practice in the provincial

courts.

The phrase " attorney general " in Mass. Const., c. II, § I, art. IX, must be
taken to have been used in its natural, long-established sense; and to include

within itself those same incidents, characteristics and qualifications which the

phrase imported at common law.

This construction is supported not only by history and usage, but by direct

implication from the use of the word " attorney " in the title of the office.

The attorney general, as the name of his office implies, is the chief law officer

of the Commonwealth. Attorney General's Report, 1921, p. 132; Dearborn v.

Ames, 8 Gray, 1, 15; State v. Robinson, 101 Minn. 277, 288. The qualification

that he should be a member of the bar is inherent in the office and required by
the duties which he has to perform.

In Opinion of the Justices, 240 Mass. 611, 614, the court stated their opinion
that a bill providing that the several district attorneys should be members of

the bar of the Commonwealth, if enacted, would be constitutional. This opinion

contains a strong intimation, applicable as well to the office of attorney gen-
eral, that the use of the word " attorney " in the title of the office establishes

an implied qualification that the incumbent must be a member of the bar. On
this point the court said :

—
" There is a considerable body of authority which holds that the use of the

word ' attorney ' in the title of the office carries with it the meaning that the
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incumbent must be a member of the bar. It has been said that ' To be a dis-

trict attorney, he must be a lawyer. He is not an attorney in fact. He must
be an attorney at law. The name of the officer implies it. He is the attorney
of the state in a certain district, to distinguish him from an attorney general.'

State v. Russell, 83 Wis. 330, 332, 333. People v. May, 3 Mich. 598. Enge v.

Cass, 28 No. Dak. 219. Danforth v. Egan, 23 So. Dak. 43."

It is therefore my opinion that the Constitution itself contains the implied
qualification that the attorney general must be a member of the bar, and that

an amendment to the Constitution would not be necessary to fix such
qualification.

I have not as yet directly answered your question whether it is within the

province of the Legislature to pass a law requiring the attorney general to be a
member of the bar. I have stated that in my opinion the Constitution itself

contains such a requirement.

By the Constitution (c. I, § I, art. IV) the Legislature is given full power to

make all manner of wholesome and reasonable laws not repugnant or con-

trary to the Constitution, and to set forth the duties, powers and limits of the

several civil and military officers of the Commonwealth, not repugnant or con-

trary to the Constitution. The legislative branch of the government is the re-

pository of legislative power, and may make any law whatever, except in so

far as it is restrained by the provisions of the Constitution (where no question

is involved concerning the exercise of powers granted to the Federal govern-

ment by the Constitution of the United States). Stoughton v. Baker, 4 Mass.

522, 529; Commonwealth v. Alger, 7 Cush. 53, 101. The law proposed clearly

would not be repugnant or contrary to the Constitution but, as I have shown,
would be in exact accordance with its provisions. It is true, as the court has

stated, that " where qualifications of voters or officers are fixed by the Con-
stitution the Legislature cannot add to or subtract from them." Opinion of
the Justices, 240 Mass. 611, 614; Kinneen v. Wells, 144 Mass. 497. But this

rule is not applicable to a legislative act which does not add to or subtract from
a constitutional requirement, but merely expresses what in the Constitution is

implied. So in Opinion of the Justices, 240 Mass. 601, the court gave their

opinion that it would be constitutionally competent for the General Court to

enact legislation declaring women eligible to hold any public office within the

Commonwealth, although such legislation would apply to offices the qualifica-

tions for which are determined by the Constitution. I see nothing in the pro-

posed act inconsistent with article XXX of the Declaration of Rights.

Accordingly, it is my opinion, and I advise you, that the proposed legisla-

tion, if enacted, would not be unconstitutional, and that therefore it is within

the province of the Legislature to pass such a law.

Very truly yours,

Jay R. Benton, Attorney General.

Constitutional Law— Interstate Commerce— Correspondence School— Agency.

An institution chartered under the laws of a foreign State may come into Mas-
sachusetts for the purpose of enrolling students here for instruction by
correspondence, and may grant such degree as it is authorized to grant
under the laws of the State from which it receives its charter; and accord-

ingly a State statute which makes it a condition precedent to a foreign cor-

poration engaging in this branch of interstate commerce to obtain what
practically amounts to a license to transact such business is unconstitu-

tional, as a burden and restriction upon interstate commerce. But per-

sonal instruction within the confines of this Commonwealth by a resident

agent of such foreign corporation is not interstate commerce, and is ac-

cordingly within the prohibition contained in G. L., c. 266, § 89.

A resident agent of a foreign correspondence school, who by advertisement
holds himself out as empowered to grant a degree, violates G. L., c. 266, § 89.
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Feb. 23, 1923.
Dr. Patson Smith, Commissioner of Education.

Dear Sib : — You request ray opinion on the following questions :
—

It appears that a certain correspondence school, named the American Ex-
tension University, has been advertising the fact that a degree is awarded on
completion of the prescribed course. Is this action on the part of this school

a violation of G. L., c. 266, § 89?
Under what conditions can an institution chartered under the laws of a for-

eign State come into Massachusetts for the purpose of enrolling students here,

either for personal instruction within the confines of this State or for in-

struction by correspondence, and thus grant a degree for the completion of the

required course of study?
Can the American Extension University be held responsible for the acts of its

alleged agent here?

Can its alleged agent here hold himself out as empowered to grant a degree
without mentioning the name of the institution chartered to grant degrees?

The statutory provisions governing correspondence schools are contained in

G. L., c. 93, §§ 19-23, inclusive. Section 22 prescribes as follows: —
" The department of education may establish rules and regulations govern-

ing correspondence schools."

Section 23 provides :
—

" Whoever violates any provision of law relating to correspondence schools

for which no penalty is provided, or of sections twenty and twenty-one or of

any rule or regulation established under section twenty-two, shall be punished
by a fine of not more than five hundred dollars."

Under the authority conferred by section 22, the Department of Education
formulated and published certain rules and regulations, among which is the

following :
—

" Every person, firm, association or corporation doing business in this Com-
monwealth as a correspondence school shall report to the Department of Edu-
cation, on or before August thirty-first of each year, on blanks to be obtained
from the Department on request, the following facts :

—
1. Name of the school, and of organization conducting the same.
2. Headquarters. (Give address, whether outside or inside of Massachusetts.)
3. Management of the school, whether by individual, co-partnership or cor-

poration.

4. Names of officers and directors. . . .

5. Location and designation of offices, if any, in Massachusetts.
6. Name and address of resident agent or representative, if any, in Massa-

chusetts.

7. List of correspondence courses advertised and offered in Massachusetts . . .

with copies of advertisements inserted in magazines or newspapers published or
circulated in Massachusetts.

8. Number of persons enrolled in each course or separately offered part
thereof, in Massachusetts, for the twelve months prior to July 1st preceding the
date of this report (but if the business year of the school closes at some other
date, then for the last business year). . . .

9. Number of persons receiving certificates or other evidence as to com-
pletion of courses or separate parts thereof, during the twelve months prior to
July 1 preceding the date of this report, or for the last business year. . . .

10. Brief description of samples of advertising literature circulated in
Massachusetts (other than appearing in newspapers and magazines), filed

with this report.

Date of this report. Name, office, and address of person making this report."

In accordance with this rule, a report was filed on December 9, 1922, signed
" Ralph Culver Bennett, 472 Boylston Street, Boston, Massachusetts. Tele-
phone Back Bay 7598," in which it appears that the American Extension Uni-
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versity is a corporation chartered under the laws of California, with headquar-

ters in the Stimson Building, Los Angeles, California, its office in Massachu-
setts being at 472 Boylston Street, Boston, Mass., and its resident agent or

representative in Massachusetts being Professor Ralph Culver Bennett, D.C.L.,

LL.D. Said report also states that the only advertisement used is the one set

forth in full in the answer to question No. 7, as follows :
—

" Solely a Law Course.

Only advertisement used is as follows:
' Law professor, D.C.L. Yale, has complete law correspondence course. Any-

one may enroll. No books required. Time payments. Invaluable business

training, complete Bar preparation, and degree. Consult Professor R. C. Ben-
nett, D.C.L., LL.D. 472 Boylston St., Boston. Telephone Back Bay 7598.'

"

You state that this advertisement has appeared in street cars.

It also appears that in answer to question No. 8 of the report required of

correspondence schools, supra, the following reply was given :
—

" Have been located here in Boston only since September 1, 1922.

Since that date I have enrolled four (4) students in Massachusetts, (only

four) and in Law— the only course given by the American Extension Uni-
versity. However, 21 are now studying law in Massachusetts under my di-

rection. I am an attorney-at-law of Illinois and of Texas. Have been a
teacher and professor of law and am ex-Asst. State's Attorney for Cook
County, Illinois."

G. L., c. 266, § 89, prescribes as follows :
—

" Whoever, in a book, pamphlet, circular, advertisement or advertising sign,

or by a pretended written certificate or diploma, or otherwise in writing,

knowingly and falsely pretends to have been an officer or teacher, or to be a
graduate or to hold any degree, of a college or other educational institution of
this commonwealth or elsewhere, which is authorized to grant degrees, or of a
public school of this commonwealth, and whoever, without the authority of a
special act of the general court granting the power to give degrees, offers or
grants degrees as a school, college or as a private individual, alone or associated

with others, shall be punished by a fine of not more than one thousand dollars

or by imprisonment for not more than one year, or both. Any individual,

school, association, corporation or institution of learning, not having power to

confer degrees under a special act of the general court, using the designation

of ' university ' or ' college ' shall be punished by a fine of one thousand dol-

lars; but this shall not apply to any educational institution whose name on
July ninth, nineteen hundred and nineteen, included the word ' university ' or
' college '."

A literal interpretation of this statute would seem to forbid any individual,

school, association, corporation or institution of learning not having the power
to confer degrees under a special act of the General Court of this Common-
wealth from offering or granting degrees as a school, college or private individual,

and would also seem by its terms to prohibit the use of the designation of
" university " or " college " by any individual, school, association, corporation
or institution of learning not having the power to confer degrees under a
special act of the General Court. It appears from the report filed by
the agent of the American ^Extension University, supra, that the university
is a corporation chartered under the laws of the State of California, and,
although the power to grant degrees is not referred to therein, nevertheless,

in the booklet apparently prepared by said university and distributed through
its agent, appears the following statement on page 1 :

—
" The American Extension University is chartered under the laws of the

State of California, as an educational institution, and is authorized to give in-

struction either to resident students or by correspondence, and to confer all

appropriate honors and degrees.
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The Extension Law Department of the University gives a complete course in

law by correspondence, leading to the degree of bachelor of laws,— LL.B."

The Supreme Court of the United States has decided, in the case of Inter-

national Textbook Co. v. Pigg, 217 U. S. 91, that intercourse or communication
between persons in different States, through the mails and otherwise, and re-

lating to matters of regular, continuous business, such as teaching by corre-

spondence, and the making of contracts relating to the transportation thereof,

is commerce among the States, within the commerce clause of the Federal Con-
stitution, and accordingly a State statute which makes it a condition precedent

to a foreign corporation engaging in this legitimate branch of interstate com-
merce to obtain what practically amounts to a license to transact such business

is a burden and restriction upon interstate commerce, and as such is

unconstitutional

.

I am accordingly of the opinion that an institution chartered under the laws

of a foreign State may come into Massachusetts for the purpose of enrolling

students here for instruction by correspondence, and may grant such degree as

it, is authorized to grant, under the laws of the State from which it receives its

charter, for the completion of the required course of study; but I am also of the

opinion that personal instruction within the confines of this State by a resident

agent does not come within the principle laid down in the case of International

Textbook Co. v. Pigg, supra, and accordingly is within the prohibition con-

tained in G. L., c. 266, § 89.

As to how far the American Extension University may be held responsible for

the acts of its alleged agent here, it would seem that the ordinary principles of

the law of agency would apply, namely, that for any act committed by such

agent within the actual or ostensible scope of his employment the principal

could be held liable. Inasmuch as the advertisement appearing in the answer
to question No. 7 of the report of correspondence schools, supra, does not men-
tion the American Extension University, and the answer to question No. 8 of

said report sets forth that four students in Massachusetts have been registered

in the course, while twenty-one are studying law in Massachusetts under the

direction of the aforesaid agent, I am of the opinion that this method of ad-

vertising constitutes a violation of G. L., c. 266, § 89, inasmuch as it cannot be
questioned but that the information conveyed to the average reader by said ad-

vertisement would entitle such reader to consider that said alleged agent holds

himself out as empowered to grant a degree, which would be a violation of the

statute.

In the case of Commonwealth v. New England College of Chiropractic, 221
Mass. 190, in construing the statute under consideration, the court says :

—
"Its obvious purpose is to suppress the kind of deceit which arises from the

pretence of power to grant academic degrees, and to protect the public from the

evils likely to flow from that variety of misrepresentation and imposition. . .

It aims to ensure to the people of the Commonwealth freedom from decep-

tion, when dealing with those who put forward professions of educational

achievement such as ordinarily is accompanied by a collegiate degree from an
institution authorized to grant it and to make certain that those who use such

symbols have had the opportunity of being trained according to prevailing

standards in some school of recognized standing, under teachers of reputation

for learning. . .

The statute should be interpreted in the light of its design to effectuate its

purpose so far as the words used reasonably construed permit of this result."

Very truly yours,

Jay R. Benton, Attorney General.

Eminent Domain— Notice of Taking to Parties in Interest— Confirmatory
Deed.

Where land is taken by the Commonwealth by eminent domain, it is the duty of

the board of officers who have made the taking to use reasonable diligence

to ascertain the owners of the land taken, and to give notice of such taking

to each and every owner thus ascertained.
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Failure on the part of such board of officers to give the required notice to

owners of land taken by eminent domain does not invalidate a taking.

A confirmatory deed given by the owner of land taken by eminent domain
should include, among other requisites, a warranty to the extent of the
amount of the award, and a provision that it is in confirmation, and not
in derogation, of the rights acquired.

Feb. 24, 1923.

Hon. W. A. L. Bazeley, Commissioner of Conservation.

Dear Sir :— You request my opinion on certain questions arising from the

taking or contemplated taking by your department of what you term " low
value land," and I shall answer each inquiry in order.

l.."How far must this department proceed in attempting to find out the

ownership of lands taken, and in determining the status of the title of parties

known to have an interest in the land taken or who claim to have an interest?"

So far as your duty under the law is concerned, it is set forth in G. L., c. 79,

§ 8, which reads, in part, as follows

:

" Immediately after the right to damages becomes vested, the board of offi-

cers who have made a taking under this chapter shall give notice thereof to

every person whose property has been taken or who is otherwise entitled to

damages on account of such taking."

It is apparent, therefore, that it is your duty to use reasonable diligence to

ascertain the owners of the land taken", and it might well be that information
from the local assessors would be sufficient, as they, presumably, keep them-
selves informed on matters of such ownership. Where, however, there is a
question of ownership, and conflicting claims, to the knowledge of your de-

partment, it is your duty to have such search of title made as will in each case

justify the award you make.
2. " Is it encumbent upon this department to notify each and every owner of

land taken, when such owners are known ?
"

To that question my answer is " Yes." See Wright v. Lyons, 224 Mass. 167.

3. " After a taking has been made, is a release from an owner to the Com-
monwealth sufficient or is a warranty deed essential in clearing interior

holdings?"
To that question I reply that the ordinary release is insufficient, but that

the deed taken should include, among its other requisites, a warranty to the

extent of the amount of the award and a provision that it is in confirmation,

and not in derogation, of the rights acquired by the taking.

4. " After a taking has been placed on record, in compliance with the pro-

visions of the act above mentioned, how long a period of time must elapse before
this department can absolutely be assured that its plans for development of the

lands taken cannot be affected in any way by claims of any nature by any
party or parties who might consider their interests or possible interests affected

by said takings ?
"

In this connection, I call to your attention again G. L., c. 79, § 8, particularly

the last line thereof, which says :
—

" Failure to give notice shall not affect the validity of the proceedings, or the

time within which a petition for damages may be filed, except as provided by
section sixteen."

Section 16 is as follows :
—

" A petition for the assessment of damages under section fourteen may be

filed within one year after the right to such damages has vested; but any per-

son whose property has been taken or injured, and who has not received notice

under section eight or otherwise of the proceedings whereby he is entitled to

damages at least sixty days before the expiration of such year, may file such

petition within six months from the time when possession of his property has

been taken or he has otherwise suffered actual injury in his property."

I therefore advise you that anyone who is entitled to notice, but who has

received none, may not bring action to question the validity of the taking, but is
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left to such remedy as is afforded by section 16, and must bring his action within

the time fixed by that section. As G. L., c. 79, § 12, provides, in part, that " the

damages for property taken under this chapter shall be fixed at the value

thereof before the taking," such a claimant, even if he established his claim,

might not claim the value of the land as enhanced by any improvements made
by the Commonwealth.

Yours very truly,

Jay R. Benton, Attorney General. '

Constitutional Law— Criminal Cases— Burden of Proof.

An act which provides, in substance, that after some material facts have been
established in criminal cases, the burden of proof with respect to certain

essential facts may, under certain circumstances, be placed upon the de-

fendant, is constitutional.

Feb. 26, 1923.

His Excellency Chatstning H. Cox, Governor of the Commonwealth.

Sir : — You request me to consider House Bill No. 1120, entitled " An Act
relative to the burden of proof in prosecutions for certain violations of the

laws relative to hunting and trapping by aliens."

The proposed bill amends G. L., c. 131, § 16, so that said section shall read
as follows :

—
" No unnaturalized foreign born person who has resided within the com-

monwealth for ten consecutive days, who does not own real estate in the com-
monwealth to the value of five hundred dollars or more, shall hunt, capture or

kill any wild bird or animal of any description, excepting in defence of the per-

son, and no such person shall, within the commonwealth, own or have in his

possession or under his control a shotgun or rifle; any shotgun or rifle owned
by him or in his possession or under his control shall be forfeited to the com-
monwealth. Violations of this section shall be punished by a fine of fifty

dollars or by imprisonment for not more than one month, or both. If, in any
prosecution for violation of this section, the defendant alleges that he has been
naturalized or that he owns real estate in the commonwealth to the value of

five hundred dollars or more, the burden of proving the same shall be upon
him."

The bill thus places upon the defendant, after the Commonwealth has es-

tablished certain material facts, the burden of proving that he has been
naturalized or that he owns real estate in the Commonwealth to the value of
$500. These are matters which relate to him personally, and which are ex-

ceedingly difficult and, in many cases, impossible for the State to prove.

" Where the subject-matter of a negative averment in the indictment, or a
fact relied upon by defendant as a justification or excuse, relates to him per-

sonally or otherwise lies peculiarly within his knowledge, the general rule is

that the burden of proof as to such averment or fact is on him." (12 Cyc. 381,

382.)

In Commonwealth v. Williams, 6 Gray, 1, 5, the court said :
—

" It is no new thing in the history or administration of the law, that peculiar

and artificial force is given or attributed to particular facts, or series of facts,

as means and instruments of legal proof. This may be seen in many of the

rules of evidence which prevail by the common law, and in others which derive

their force from legislative acts. These then are conclusive presumptions,
which, from motives of public policy, or for the sake of greater certainty, or
for the promotion of the peace and quiet of the community, have been adopted
by common consent. Sometimes the common consent, by which this class of pre-
sumptions is established, is declared through the medium of the judicial

tribunals, and thus becomes a part of the common law of the land. And some-
times it is expressly declared by the direct authority of the Legislature in

statutes duly enacted."
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See, also, Duggan v. Bay State Street By. Co., 230 Mass. 370, 380.

In Holmes v. Hunt, 122 Mass. 505, 517, the court said :
—

" The statutes of this Commonwealth have imposed upon the defendant in
criminal prosecutions the burden of proving any license, appointment or au-
thority, relied on as a justification, which the Commonwealth, but for these
statutes, would have been obliged to disprove."

Such statutes have been held to be constitutional. Holmes v. Hunt, supra;
Commonwealth v. Williams, 6 Gray, 1; Commonwealth v. Lahy, 8 Gray, 459;
Commonwealth v. Carpenter, 100 Mass. 204; Commonwealth v. Anselvich, 186
Mass. 376, 378; Duggan v. Bay State Street By. Co., 230 Mass. 370, 380.

As early as 1793 statutes were enacted in this Commonwealth providing
that the proof of certain facts be treated as presumptive evidence of guilt, and
placing the burden of proof on the defendant to discharge himself. St. 1793,
c. 42, § 6. See also St. 1833, c. 148, § 3; St. 1844, c. 102, $ 1; St. 1849, c. 158,

$ 1.

Thus the history of both legislative and judicial decisions in this Common-
wealth shows that under certain circumstances, after some material facts have
been established, the burden of proof with respect to certain essential facts

may be placed upon the defendant. It is not necessary, for the purposes of
this opinion, to consider the limitation upon the power of the Legislature so

to act.

• I am therefore of the opinion that the proposed bill, if enacted, would be
constitutional.

Very truly yoUrs,

Jay R. Benton, Attorney General.

Constitutional Law— " Anti-aid " Amendment— Playgrounds— Lease of Park
Lands by City.

Legislation designed or framed to accomplish the ultimate object of placing
property in the hands of one or more private persons after it has been
taken by the superior power of the government from another private per-

son, avowedly for a public purpose, is unconstitutional.

The Legislature may authorize the sale or lease of land held for a public pur-
pose when the public purpose designed has been completely accomplished, or
when through lapse of time or changed conditions continued ownership of

the land by the public agency is no longer necessary or needed.

Land of a city or town held strictly for public uses as a park, and not subject

to the terms of any gift, devise, grant, bequest or other trust or condition,

is under the control of the General Court, which may transfer it to some
other agency of government or devote it to some other public use.

AVhether a statute appropriates property to a public use or to a private use is a
judicial question, upon which the constitutionality of the act depends.

The advisability, necessity or expediency of passing legislation is a matter
solely for the determination of the Legislature.

March 12, 1923.

Committee on Cities, House of Bepresentatives.

Gentlemen : — You request my opinion as to the constitutionality of House
Bill No. 1126, entitled " An Act to enable the city of Melrose to improve and
adapt certain of its undeveloped park lands located on Lynn Fells Parkway
and Tremont Street to the purpose for which they were acquired by said city."

Said bill reads as follows :
—

" Section 1. The city of Melrose is hereby authorized by and with the

consent of its park commission to lease at a nominal rental for a term of not

exceeding ninety-nine years certain of its now undeveloped park lands more
particularly described in section two of this act to an association or corpora-

tion to be organized and maintained by Melrose citizens for the purpose of im-

proving said park lands by constructing and enclosing an athletic field and
erecting structures thereon for use in connection with athletics. Such associa-

tion or corporation may rent the same for athletic contests and may charge or
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permit a charge for admission thereto, but when not so used shall, subject to

reasonable rules and regulations, permit the inhabitants of said city to use the
same as a playground: it may issue bonds or other obligations for the purpose
of raising funds for such improvement and in all respects, except as herein

otherwise provided, may control and manage said property during the term of
said lease and from time to time establish rules and regulations governing the

All profits accruing to said association or corporation from the

ad management of said property shall be used for the further develop-

ment and improvement thereof.

hok 2. The land that may be leased as herein authorized consists of

about seven acres located north of Lynn Fells parkway and east of Tremont
I in said eity and is more particularly bounded and described as follows :

—
Beginning at the northeast corner of Lynn Fells parkway and Tremont street

northerly by Tremont street, six hundred and ninety-five feet more or less to

land of R. J. Munn and brothers: thence easterly on land of said Munn and
brothers, land of DeMar and by Union street, four hundred and fifteen feet

more or less to land now or formerly of Conway estate: thence southerly by
said land of Conway estate three hundred and thirty-eight feet more or less to

the southwesterly corner of said land of Conway estate and the present park
line; thence easterly one hundred and five feet more or less on said Conway

land and along said park line to land of "William Magner and the line

of the proposed extension of Ashland street; thence southerly by the pro-

posed extension of Ashland street two hundred feet more or less to Lynn Fells

ay; thence westerly by Lynn Fells parkway seven hundred feet more or
less to the point of beginning.

Sbcthkh 3. So long as said property is used solely for the purposes herein

expressed, it shall be exempt from taxation but whenever it shall cease to be so

used the said leasehold term shall terminate and said land shall revert to the
-

:«f Melrose and any structures thereon become its absolute property.

SBCTfOS 4. This act shall take effect upon its acceptance by a vote of the

board of aldermen of said city within two years from the date of its passage
and the terms of any lease under the authority hereby granted shall be ap-
proved by vote of said board."

It does not appear in what manner this land was acquired by the citv of

Melrose, whether by a taking under the right of eminent domain, purchase or

gift I assume, however, that said land was acquired and is now held for play-

ground purposes under the provisions of G. L.. e. 15. § 14 (R. L., c. 28, § 19).

In Wright v. Walcott, 238 Mass. 132. the court says :
—

" Land acquired by a city or town by eminent domain or through expendi-
ture of public funds, held strictly for public uses as a park and not subject to

the terms of any gift, devise, grant, bequest or other trust or condition, is un-
der the control of the General Court. It may be transferred to some other

agency of government or devoted to some other public- use by legislative man-
lie power of the General Court in this regard is supreme over that of

the city or town. When title in fee is acquired in the land by the municipality

for such a public use. there is no right of reversion to the original owner. He
has been divested of every vestige of title when he parted with the fee. Hig-

i v. Treasurer :
'

;? House Commissioners of Boston. 212 Mass. 583.

Stewart v. Kansas City, 239 F. S. 1L 16."

Playgrounds acquired and maintained by cities and towns are closely analo-

gous in their essential features to parks. See Higginson v. Treasurer <£• School
H — Commissioners of Boston, supra, and cases cited.

But legislation designed or framed to accomplish the ultimate object of plac-

ing property in the hands of one or more private persons after it has been
taken by the superior power of the government from another private person,

avowedly for a public purpose, is unconstitutional. See Wright v. Walcott
supra; Salisbury Land d: Improvement Co. v. Commonwealth, 215 Mass. 371.

and eases '-~re reviewed and collected.
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Undoubtedly the Legislature may, under our Constitution, authorize the sale

or lease of land held for a public purpose when the public purpose designed
has been completely accomplished, or when through the lapse of time or
changed conditions continued ownership of the land by the public agency is no
longer necessary or needed for the public purpose for which the land was ac-

quired. Chase v. Sutton Mfg. Co., 4 Cush. 152; Winnisimmet Co. v. Grueby,
209 Mass. 1; Bancroft v. Cambridge. 126 Mass. 43S; Worden v. New Bedford,
131 Mass. 23: Dingley v. Boston. 100 Mass. 544: Davis v. Boekport, 213 Mass.
279: Sweet v. Beehel,15Q U. S. 380; Wright v. Waleott, supra, and cases cited.

So, also, since 1901 there has been a general law in this Commonwealth author-
izing the abandonment of lands, easements and other rights taken by cities and
towns otherwise than by purchase, upon compliance with certain conditions
set forth in the statute. G. L.. c. 40, § 15. The omission therein of mention
of land acquired by purchase or gift is significant. But the apparent design
of the bill under consideration is to permit the lease for a term not exceeding
ninety-nine years of the aforesaid undeveloped park lands, in order that they
may be improved and better adapted to the purpose for which they were ac-

quired by the city. The power to lease is limited " to an association or corpora-
tion to be organized and maintained by Melrose citizens for the purpose of
improving said park lands by constructing and enclosing an athletic field and
erecting structures thereon for use in connection with athletics."

If this bill works simply a change of control of said park land, taking it

from one party who holds it for a public use and transferring it to another
to hold in the same manner for precisely the same public use, there may well

be a constitutional objection. To such a situation the case of Cary Library
v. Bliss. 151 Mass. 364. seems applicable. In that case, in holding that a
public library held upon a public charitable trust of indefinite duration by
trustees provided by the donor could not be taken by eminent domain and
transferred to a corporation created to manage it for like purposes, the court
said: —

u The question arises, whether taking property from one party, who holds it

for a public use, by another, to hold it in the same manner for precisely the
same public use, can be authorized under the Constitution. Can such a taking
be founded on a public necessity! It is unlike taking for a public use prop-
erty which is already devoted to a different public use. There may be a neces-

sity for that. In the first case, the property is already appropriated to a
public use as completely in every particular as it is to be. Can the taking be
found to be for the purpose which must exist to give it validity f In every
case it is a judicial question whether the taking is of such a nature that it is

or may be founded on a public necessity. If it is of that nature, it is for the
Legislature to say whether in a particular case the necessity exists. We are of
opinion that the proceeding authorized by the statute was in its nature merely
a transfer of property from one party to another, and not an appropriation
of property to public use. nor a taking which was. or which could, be found
by the Legislature to be, a matter of public necessity. West Biver Bridge v.

DLr. 6 How. 507, Lake Shore d~ Michigan Southern Bailicay v. Chicago dr

Western Indiana Baflroad. 97 HI. 506. Chicago it Xorthicestern Bailicay v.

Chicago .v Evanston Bailroad. 112 HI. 5S9."

See also opinion of the Attorney General to the Joint Committee on the
Judiciary, dated May 5. 1922 (Attorney General's Keport, 1922. p. 132). It is

to be noted, however, that the case of Cary Library v. Bliss, supra, involved a
trust created by will.

In Wright v. Waleott, supra, the court expressly states that land of a city

or town held strictly for public uses as a park and not subject to th-: tei -
~

any gift, devise, grant, bequest or other trust or condition, is under the control
of the General Court, which may transfer it to some other agency of government
or devote it to some other public use. This is in accord with the general rule that
the public property of a city or town does not belong to it in the same absolute
sense as the property of an individual belongs to him, but is held by it. as a
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subordinate part of the government, for public uses, and subject to the au-

thority of the Legislature, which may change or authorize a change of the pub-
lic agency of government in charge of it. Higginson v. Treasurer & School

House Commissioners of Boston, 212 Mass. 583, and cases cited; Stone v.

Charlestown, 114 Mass. 214; Ware v. Fitchburg, 200 Mass. 61, and cases cited.

The bill under consideration does not involve any taking of property either

from a private person or from the public. There is nothing in the bill which

takes away from the city its legal title to the land. It merely authorizes the

leasing of property already owned and held by the city. In this respect, also,

the case of Gary Library v. Bliss, supra, is distinguishable.

The question whether a statute appropriates property to a public use or to a

private use is a judicial one, upon which the constitutionality of the act de-

pends. Consequently, the determination of the Legislature thereon may be re-

vised by the court. But the question as to the advisability, necessity or

expediency of passing legislation is solely for the determination of the Legis-

lature. Boston v. Talbot, 206 Mass. 82; Moore v. Sanford, 151 Mass. 285;

Lowell v. Boston, 111 Mass. 454; Opinion of the Justices, 204 Mass. 607.

The next question is whether the management of this undertaking can con-

stitutionally be vested in the association or corporation to be formed as pro-

vided in this bill, in view of the so-called " anti-aid. amendment " (Mass. Const.,

Amend. XLVI). The second section of said amendment provides, in part: —
". . . and no grant, appropriation or use of public money or property or

loan of public credit shall be made or authorized by the commonwealth or any
political division thereof for the purpose of founding, maintaining or aiding any
school or institution of learning whether under public control or otherwise,

wherein any denominational doctrine is inculcated, or any other school, or any
college, infirmary, hospital, institution, or educational, charitable or religious

undertaking which is not publicly owned and under the exclusive control, order

and superintendence of public officers or public agents authorized by the com-
monwealth or federal authority or both. . .

."

The plain intent of this amendment is to require that the expenditure of

public money for any educational, charitable or religious undertaking which
possesses the requisite public character shall be under exclusive public control.

In deciding this question it is to be observed that although said association

or corporation may rent the premises " for athletic contests and may charge
or permit a charge for admission thereto," it is significant that it is authorized

to issue bonds or other obligations for the purpose of raising funds for im-

provement, and it' is particularly provided that "all profits accruing to said

association or corporation from the use and management of said property shall

be used for the further development and improvement thereof." Likewise sig-

nificant are the provisions for freedom from taxation and termination of the

lease contained in section 3 of the bill.

It is obvious that said contemplated lessee cannot operate for profit; also,

that the city of Melrose is not authorized to appropriate any money to assist

the lessee in its work. It would seem that the contemplated undertaking is not
religious, charitable or educational, within the meaning of said constitutional

amendment. Accordingly the case is dissimilar in all material respects to that

upon which the Attorney General rendered an opiniqn to the committee on
bills in the third reading, dated April 1, 1921 (Attorney General's Report, 1921,

p. 112). I am therefore of the opinion that the bill does not fall within the

scope of said amendment. Nor can it be said that the bill is unconstitutional

because it takes away from the city the use or control of public property which
had become vested in it for a public purpose. Even if the bill had this effect,

the objection would be cured by the fact that the lease therein authorized is

subject to the consent of the park commissioners of the city of Melrose, the

body vested with charge and control of parks and playgrounds. The city,

therefore, could not well complain of a use of its property to which it assents

through its duly constituted authority. See Ware v. Fitchburg, 200 Mass. 61,

and cases cited.
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Your committee is entitled to take into consideration all the facts relating to

the pending bill in determining whether or not the necessity exists for granting
the authority therein referred to.

In my opinion the bill, if enacted, would be constitutional.

Yours very truly,

Jay R. Benton, Attorney General.

Constitutional Latv— Public Money— Reimbursement.

A proposed bill which authorizes the city of Boston to discharge its obligation

to reimburse a certain company for losses sustained in certain coal de-
liveries is constitutional, inasmuch as the reimbursement is not a gift of the
public money but is in the nature of compensation for value received by
the city.

March 13, 1923.

His Excellency Channing H. Cox, Governor of the Commonwealth.

Sir : — You request me to consider Senate Bill No. 31, entitled " An Act au-
thorizing the city of Boston to discharge its obligation to reimburse the D.
Doherty Company for losses sustained in certain coal deliveries."

While the bill itself does not definitely disclose the precise nature of the
obligation referred to therein, I have ascertained from data submitted to the
committee on cities that the D. Doherty Company, in order to supply the

amount of coal to the schools of Boston called for by its contract, was obliged
to purchase coal from certain sources at an increased price, and that the sum
set forth in the bill represents the difference between the contract price and. the
replacement price; in other words, the actual loss sustained by the D. Doherty
Company in filling its contract.

Apparently the D. Doherty Company was under no legal obligation to supply
this coal or to go on with its contract, inasmuch as it was undoubtedly dis-

charged from its obligation to make deliveries thereunder by reason of seizures

of its coal by the Federal government in the exercise of war-time powers.
On these facts, there is an unquestionable moral or equitable right to re-

imbursement. But, regardless of the moral obligation, if the bill in effect au-
thorizes the city of Boston to pay out money raised by general taxation gratu-

itously to an individual, although under no legal obligation to do so, it is mani-
festly unconstitutional unless some public purpose or interest is furthered
thereby.

The Supreme Court of this Commonwealth has rigidly applied the rule that

public money can be expended only for a public purpose.
In Whittaker v. Salem, 216 Mass. 483 (a case in which a moral obligation

unquestionably existed ) , the court says :
—

" However meritorious the project may appear to be either in its practical or

ethical or sentimental aspects, if it is in essence a gift to an individual rather

than a furthering of the public interest, money raised by taxation cannot be

appropriated for it. These principles often have been declared respecting a
great variety of subjects and cannot be doubted."

To the same effect are Lowell v. Boston, 111 Mass. 454; Mead v. Acton, 139
Mass. 341; Kingman v. Brockton, 153 Mass. 255; Opinion of the Justices, 204
Mass. 607; ibid., 211 Mass. 624.

But on the facts before me it cannot fairly be said that the bill under con-

sideration authorizes a gift. Rather, it would seem that it authorizes com-
pensation or reimbursement for value received by the city.

It has been decided in several cases that towns may vote money to indemnify
their agents who may incur a liability in the performance of their duties, al-

though the towns were under no legal obligation to do so. Nelson v. Milford,

7 Pick. 18; Bancroft v. Lynnfield, 18 Pick. 566. In the case of Friend v. Gil-

bert, 108 Mass. 408, it was decided that a town could properly award a sum
of money as compensation to an individual who had rendered valuable service

to the town, although no contract existed for such services. The court there

said :
—
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< " The petitioners contend that the town had no legal relation or connection

with Watson, and therefore that the payment to him is a gratuity or gift. It is

true the town had no express contract with him, but they had a direct and vital

interest in his work and its quality, and we cannot regard the proposed pay-

ment to him as a mere gratuity. The vote is, to pay him five thousand dollars

as compensation, that is, as an equivalent, for his services, and for the benefits

received by the town, and not as a gift without consideration. The fact that the

town was under no legal obligation to pay does not make it a gift without

equivalent. . . .

We are of opinion, in this case, that it was within the corporate power of the

town to pass the vote in question. Whether it was wise to do so, was a matter

Avithin the discretion of the inhabitants of the town; and, in the absence of

fraud or corruption, we cannot revise their judgment."

The facts of the present case are fully as strong, if not stronger, than those

in the case last cited. I am accordingly of the opinion that the proposed
bill, if enacted, would be constitutional.

Yours very truly,

Jay R. Benton, Attorney General.

Insurance— Joint and Several Liability of Tivo or More Companies— Use of
Corporate Name of more than One Insurance Company at the Head of a

Policy.

A policy of insurance on which two or more companies are jointly and severally

liable may not be issued except when specifically authorized by statute.

A contract of insurance must be headed or entitled only by the name of the

company issuing the policy.

March 21, 1923.

Hon. Clarence W. Hobbs, Commissioner of Insurance.

Dear Sir : — You request my opinion as to the effect of the first clause of

G. L., c. 175, § 18, requiring, as you state, that a contract of insurance shall

" be headed or entitled only by the name of the company." You ask to be ad-

vised whether that clause " prevents the use of policies on which two or more
companies are severally and jointly liable." The first clause of G. L., c. 175,

§ 18, is as follows :
—

" Every company shall conduct its business in the commonwealth in its cor-

porate name, and all policies and contracts, other than contracts of corporate

suretyship, issued by it, shall, except as provided in section fifty-six of chapter

one hundred and fifty-two, be headed or entitled only by such name."

You submit with your letter a copy of the proposed policy, entitled " auto-

mobile policy," which is neither a contract of corporate suretyship nor one
falling within the exemption of G. L., c. 152, § 56. It purports to be a policy

establishing a joint and several liability on seven companies, all of whose cor-

porate names head the policy.

G. L., c. 175, § 105, specifically authorizes fidelity and corporate surety com-
panies to " act as joint or sole surety " upon official and other bonds.

G. L., c. 152, § 56, specifically authorizes two or more insurance companies to
" unite in issuing joint and several workmen's compensation policies which may
be headed by the names of all such companies."

The provisions of G. L., c. 175, as to reinsurance of risks do not apply to

this proposition.

It would seem clear, therefore, that the Legislature has clearly indicated un-
der what circumstances a company may undertake a joint and several liability,

and under what circumstances the names of more than one company may head
a contract of insurance. As the policy in question does not fall within the ex-

ceptions noted in section 18, it may not be written by several companies and
headed by their names.

I answer your question, therefore, in the negative.

Yours very truly,

Jay R. Benton, Attorney General.
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Constitutional Law— "Anti-aid" Amendment— Appropriation of Public

Money for Private Purposes— Soldiers' Home — Civilian Employees—
Civil Service Rules and Regulations— State Retirement System.

The Soldiers' Home is a privately owned charitable corporation, not a State
institution.

Employees of the Soldiers' Home are not employees of the Commonwealth, and
are not within the scope of the State retirement system, provided for by
G. L., c. 32, §§ 1-5.

Employees of the Soldiers' Home are not " in the service of the Common-
wealth," within the meaning of G. L., c. 31, § 3, and are not subject to the
civil service rules and regulations.

A . statute extending the State retirement system so as to include all civilian

employees of the Soldiers' Home would authorize the employment of pub-
lic money for private purposes, and would be unconstitutional.

A statute extending the State retirement system so as to include the civilian

employees of the Soldiers' Home is not an appropriation " for the main-
tenance and support of the Soldiers' Home in Massachusetts," authorized
by Mass. Const. Amend. XLVI, § 2.

March 22, 1923.

Hon. B. Loring Young, Speaker, House of Representatives.

Dear Str : — In your letter of February 23rd you request my opinion on
the following questions :

—
" 1. Are the employees of the Soldiers' Home State employees, within the

general meaning of that term in the statutes?

2. Are the employees of the Soldiers' Home subject to the civil service laws,

rules and regulations now in force?
3. If your answer to question 1 is in the affirmative, are State employees at

the Soldiers' Home now within the scope of the State retirement act, or is a
special act necessary to bring them within its provisions?

4. If your answer to question 2 is in the negative, will you then answer the
question— would House Bill No. 784, if enacted into law, be constitutional?"

" The Trustees of the Soldiers' Home in Massachusetts " was incorporated by
St. 1877, c. 218, amended by St. 1886, c. 32. The number of trustees was
limited to eighteen, of whom fifteen were to be members of the voluntary as-

sociation known as the Department of Massachusetts, Grand Army of the Re-
public. In 1889 the number of trustees was increased from eighteen to twenty-
one, the three new trustees to be appointed by the Governor, by and with the

advice and consent of the Council. St. 1889, c. 282. By Res. of 1905, c. 77,

$100,000 Avas appropriated by the Commonwealth, to be expended under the

'direction of the Trustees of the Soldiers' Home, for the construction and fur-

nishing of an additional building. A reversionary interest in the building was
reserved to the Commonwealth by this resolve.

The Soldiers' Some is financed in part by the income from voluntary contri-

butions and bequests, and in part by yearly appropriations by the Common-
wealth. Mass. Const. Amend. XLVI, § 2, which forbids State contribu-
tions to private charitable organizations, contains a specific exception to the
effect " that appropriations may be made for the maintenance and support of
the Soldiers' Home in Massachusetts and for free public libraries in any city

or town." Finally, the Soldiers' Home relies also for its support upon income
derived from the Federal government. $120 per annum is paid by the Fed-
eral government to the Commonwealth of Massachusetts for each inmate of the
Home. The sums so received by the Commonwealth are paid over to the treas-

urer of the Soldiers' Home, in accordance with the provisions of St. 1890, c. 373.

1. In my opinion, the Soldiers' Home is a privately owned charitable cor-

poration. Although the Commonwealth contributes to the support of the

Home, it is not a State institution, and the employees of the Home are in no
sense employees of the Commonwealth. In this connection your attention is

respectfully directed to an opinion rendered by the Attorney General on Febru-
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ary 5, 1913, in response to a letter from the treasurer of the Soldiers' Home
requesting an opinion as to whether the Home should be covered by insurance
under the workmen's compensation act, St. 1911, c. 751. In determining this

question it was necessary to decide whether the Home was a State institution.

On this point the opinion states :
" The Home is not a State institution, and

the employees of the Home are in no sense employees of the Commonwealth."
My answer, therefore, to the first question propounded by you is in the

negative.

2. Section 3 of the present civil service law, G. L., c. 31, provides that the

Civil Service Commission shall, subject to the approval of the Governor and
Council, from time to time make rules and regulations which shall regulate the

selection of persons to fill appointive positions in the government of the Com-
monwealth, the several cities thereof, and certain towns, and the selection of

persons to be employed as laborers or otherwise " in the service of the Com-
monwealth and said cities and towns." Clause 5 of rule 1 of the civil service

rules provides :
—

" Persons paid by the Commonwealth or any city, whether carried on the

regular payroll, on special payroll or by presenting a bill personally or by some
other person, company or corporation, shall be deemed to be ' in the service of

the Commonwealth or the city ' within the meaning of these rules."

As the employees of the Soldiers' Home are neither employed nor paid by
the Commonwealth, it is my opinion that they are not subject to the civil service

laws, rules and regulations now in force; and mv answer to your second ques-

tion is also in the negative.

3. G. L., c. 32, § 2, provides for a retirement association for the employees
of the Commonwealth, including employees in the service of the Metropolitan
District Commission. Section 1 of the same act, as amended by St. 1922, c.

341, § 1, defines " employees " as meaning " persons permanently and regularly

employed in the direct service of the Commonwealth or in the service of the

Metropolitan District Commission, whose sole or principal employment is in

such service." It is apparent from what has been said above that the em-
ployees of the Soldiers' Home are not now within the scope of the State retire-

ment act.

4. Your final question is whether House Bill No. 784, if enacted into law,

would be constitutional. The act provides, in substance, that all civilian em-
ployees of the Trustees of the Soldiers' Home in Massachusetts shall be brought
within the provisions of the present State retirement system, G. L., c. 32, §§ 1-5,

inclusive.

As a general proposition, it seems clear that a law authorizing the employ-
ment of State funds, under a retirement system such as that now in force in

the Commonwealth, to pension the ex-employees of a public charitable corpora-
tion other than a State institution would be unconstitutional.

Looked at, if it may be so regarded, as a circuitous method of benefiting the

public charitable corporation itself, such an act would violate the terms of
Mass. Const. Amend. XLVI, the so-called " anti-aid " amendment, and would
therefore be unconstitutional. Looked at from the viewpoint of the individual

recipients of the pension, such an act would authorize the employment of pub-
lic money for private purposes, and would therefore be unconstitutional.

Lowell v. Boston, 111 Mass. 454; Whittaker v. Salem, 216 Mass. 483; Opinion
of the Justices, 175 Mass. 599; Loan Assn. v. Topeka, 20 Wall. 655.

The pensioning of certain special classes of persons is clearly within the

constitutional authority of the Legislature. Veterans of former wars are one
example of a class to whom the Legislature may thus disburse public money.
The constitutionality of such action rests, however, upon considerations quite

apart from those involved in the present problem. It rests upon the power to

reward unusual and distinguished public service, and because a public purpose
is deemed involved, namely, the promotion of a spirit of loyalty and patriotism.

See Opinion of the Justices, 211 Mass. 608; Opinion of the Justices, 190 Mass.
611.
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State employees form another group, the constitutionality of whose pen-

sioning appears never to have been questioned. Unusual and distinguished
public service can here hardly be held the justification for State expenditures.
The constitutional power of the Legislature to pension State employees prob-
ably rests, in part, upon one or both of the following considerations. It may
be thought that by pensioning its own employees the State secures more effi-

cient service, either because a contented employee may be expected to render
better service than a discontented one; or because the prospect of recompense
at the completion of a period of continuous service is likely to lead to a desire

to remain in that service, and therefore to an effort to give satisfaction. On
the other hand, a pension system may be looked upon perhaps simply as a part
of the consideration which the State gives to secure the services which it needs.
A dictum in Opinion of the Justices, 175 Mass. 599, appears to rest the power
upon the latter basis.

" The questions, as we understand them, both assume that there was no pro-
vision of law in existence before the death of the officer by which the money
in question would be payable as supposed. If such a provision should be en-

acted with regard to the widow, heirs, or legal representatives of a living

officer, it naturally would be regarded as pledging the faith of the State to the
officer himself, and thus as constituting part of the consideration for his future
service."

Mass. Const. Amend. XLVI expressly exempts from the scope of its in-

hibition certain appropriations, and provides that " appropriations may be
made for the maintenance and support of the Soldiers' Home in Massachusetts."

The final inquiry made by you therefore resolves itself into the single ques-
tion: Can the constitutionality of House Bill No. 784 be supported by reasou
of the phrase in the " anti-aid " amendment which authorizes appropriations
for the maintenance and support of the Soldiers' Home?

If pensions to employees are in fact a part of the consideration of their con-
tract of employment, it might be contended that a State pension to the civilian

employees of the Soldiers' Home should be looked upon merely as a contribu-
tion towards the hiring of employees by the Home,— in other words, a con-
tribution towards the support and maintenance of the Home, and hence within
the exception to the " anti-aid " amendment.

After careful consideration I am of the opinion, however, that this line of
argument, though plausible enough on its face, is untenable.
The primary object, the thing actually accomplished by extending the bene-

fits of the present retirement system to the civilian employees of the Home, is

not to benefit the Home by making it easier or cheaper for it to engage em-
ployees. As a practical matter, it may well be doubted whether the wages of
employees would be a whit lower after the passage of the act than they were
before. Certainly they would not be lower by the full amount of the money
to be contributed by the Commonwealth. That money, either in whole or in
part, would be expended for the support and maintenance, not of the Home,
but of the Home's ex-employees. Such an expenditure of public money is un-
constitutional. The principle which makes it so is the general one already re-
ferred to. Public money must be reserved for public purposes. That prin-
ciple is wholly unrelated to the " anti-aid " amendment, and the saving clause
in that amendment cannot be relied upon to warrant the expenditures in ques-
tion. The clause can be no broader in scope than the general prohibition to
which it is merely an exception.

Moreover, the phrase " for the maintenance and support of the Soldiers'
Home " must be construed strictly. A broad, sweeping prohibition was en-
acted. A single specific exception was then inserted therein. Since this ex-
ception limits the application of the general policy evinced by the amendment
as a whole, and is in the nature of a special privilege or grant, by familiar
principles of interpretation it must be construed strictly and not extended by
implication. Butchers Slaughtering, etc., Assn. v. Boston, 214 Mass. 254, 258.
In my opinion, the words used go no farther than to authorize the Legislature
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to continue in the future, as it had done in the past, to make voluntary contri-

butions towards the support and maintenance of the Home. They did not con-

template, and cannot, I believe, be deemed to authorize, an act which purports
to obligate the Commonwealth in the future to expend money as needed to

pension ex-employees of the Home.
Further, House Bill No. 784 would impose the retirement system upon all

employees of the Soldiers' Home, whether they desired it or not. Serious

doubts might arise, in my opinion, as to the constitutionality of what would
appear to be an impairment of the obligation of those contracts of service be-

tween the Home and its employees which might be in existence at the time the

act becomes effective. In view of the conclusion arrived at above, however, I

need not develop further this aspect of the problem.

I am constrained to advise you in reply to your fourth inquiry that, in my
opinion, House Bill No. 784, if enacted, would be unconstitutional.

Very truly yours,

Jay R. Benton, Attorney General.

Corporations— Stockholders— Might to inspect Corporate Records.

A proposed bill is constitutional which provides that, if an action for damages
or a proceeding in equity is commenced for neglect or refusal to exhibit for

inspection the stock and transfer books of a corporation, " it shall be a de-

fence that the actual purpose and reason for the inspection sought are to

secure a list of stockholders for the purpose of selling said list, or copies

thereof, or of using the same for a purpose other than in the interest of

the applicant, as a stockholder, relative to the affairs of the corporation."

March 23, 1923.

His Excellency Channing H. Cox, Governor of the Commonwealth.

Sir : — You request me to consider House Bill No. 620, entitled " An Act
relative to the exhibition of certain corporate records for inspection by stock-

holders."

This bill contemplates an amendment of G. L., c. 155, § .22, under which a
stockholder is given an absolute right to inspect the stock and transfer books
of a corporation, regardless of his purpose in making such examination.

Statutes of other jurisdictions confer upon stockholders a similar right, and
have been upheld by the courts thereof. Foster v. White, 86 Ala. 467 ; Johnson
v. Langdon, 135 Cal. 624 ; State v. Middlesex Banking Co., 87 Conn. 483 ; Stone
v. Kellogg, 165 111. 192; Ellsworth v. Dorwart, 95 la. 108; Knox v. Coburn,
117 Me. 409; Wight v. Heublein, 111 Md. 649; Hub Construction Co. v. New
England Breeders' Club, 74 N. H. 282; Henry v. Babcock & Wilcox Co., 196
N. Y. 302; Cincinnati Volksblatt Co. v. Hoffmeister, 62 Ohio St. 189, 198; Kim-
ball v. Hern, 39 Utah, 181; Lewis v. Brainerd, 53 Vt. 519.

It is well settled that the common law right of a stockholder to inspect the

books of a corporation is a qualified and not an absolute right, the court hav-

ing power to determine whether or not a stockholder's desire for examination
not only is reasonable but " has reference to the interests of the corporation

and his personal interest as a member of it." Varney v. Baker, 194 Mass. 239

;

Butler v. Martin, 220 Mass. 224.

At common law the procedure by which a stockholder obtained access to the

books of a corporation, after having been refused the privilege of inspecting

them, was by writ of mandamus. Ordinarily, relief by mandamus was not given

under these circumstances unless it appeared to the court that the interests or

rights of the petitioner as a stockholder were likely to be seriously prejudiced
and affected. But since the enactment of G. L., c. 155, $ 22, the Suprema
Court of this Commonwealth has held that, unless the statute imposes re-

strictions or limitations, the right of examination thereby granted is abso-

lute, and the motive or purpose of the stockholder in seeking to exercise it is

not the proper subject of judicial inquiry. The courts of other jurisdictions

have likewise so decided in interpreting similar statutes in their jurisdictions.
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In construing the present statute, in the case of Shea v. Parker, 234 Mass.

592, the Supreme Court says, at page 594 :
—

" It may be presumed that before enacting the statute the Legislature con-
sidered the possibility that information thus obtained might as in the case at

bar have a commercial value distinct arid quite apart from the stockholder's in-

terest as a corporate member, and undoubtedly could have made the right of
examination dependent upon the motive actuating the stockholder. It has not
however so done. The words conferring the right are unlimited, and the stat-

ute is mandatory. While a stockholder's right to examine the general books
of account to ascertain the volume of business transacted, and the method and
efficiency of corporate management is left as at common law, the stock and
transfer books by the statute are at all times to be exhibited under reasonable
conditions for his full examination. The right also includes making of copies

and transcripts as well as the assistance of counsel and copyists for such pur-
pose. The statute when viewed in the light of its origin should not be so con-

strued as to reduce the right to a useles inquiry, which it necessarily would be
in most cases unless the stockholder is permitted to copy the names, residences

and numbers of shares of the stockholders. . . .

We are therefore of opinion that instead of being merely declaratory, or

limiting the right to the sound discretion of the court, the statute was intended
to do away with the restrictions imposed at common law on the examination
of the stock and transfer books of a domestic corporation."

Under the terms of the proposed bill, if an action for damages or a pro-

ceeding in equity is commenced under the statute for neglect or refusal to ex-

hibit for inspection the stock and transfer books, " it shall be a defence that

the actual purpose and reason for the inspection sought are to secure a list of
stockholders for the purpose of selling said list, or copies thereof, or of using
the same for a purpose other than in the interest of the applicant, as a stock-

holder, relative to the affairs of the corporation."

The effect of this amendment would seem to restore, to a large measure, if

not entirety, the common law rule, and would authorize and require the court
to exercise its sound discretion as to whether or not damages are recoverable or

an injunction should lie, if the defence provided for is introduced and main-
tained. It is, however, unquestionably within the power of the Legislature to

thus amend the statute. See Shea v. Parker, supra.

I am accordingly of the opinion that the bill, if enacted, would be
constitutional.

Very truly yours,

Jay R. Benton, Attorney General.

Constitutional Law— Criminal Cases— Public Trial.

The right of persons accused of crime to have a public trial has always been
recognized in this Commonwealth.

An act providing that the public be excluded from the trial of all criminal
cases, or of all cases involving moral turpitude, would be unconstitutional.

Under certain circumstances, and in certain cases, the general public may be
excluded.

An act providing that the general public be excluded from the trial of criminal
cases involving morals or chastity, where a minor is the person upon whom
the crime has been committed, would be constitutional.

March 23, 1923.

His Excellency Channing H. Cox, Governor of the Commonwealth.

Sir : — You request me to consider House Bill No. 1219, entitled " An Act to

protect witnesses under the age of seventeen at trials for certain crimes."
The proposed bill is in effect a limitation of the right of persons accused of

certain crimes to a public trial. This right is one of the most important safe-

guards in the prosecution of persons accused of crime. It exists for the protec-
tion of the accused; it enables the public to see that he is fairly dealt with and
not unjustly condemned; it acts as a security for trustworthiness and com-



72 P.D. 12.

pleteness of testimony; and it keeps his triers, court, jury and counsel, alive to

a strict conscientiousness in the performance of their duty.

This right, together with the right of trial by a jury of one's peers, to be in-

formed of the nature of the accusation, to be confronted with the witnesses
against him, to be heard fully in his own defence, to have compulsory process
for obtaining witnesses in his favor, and to refuse to furnish evidence against
himself, is the outgrowth of reforms brought about as a result of many grave
abuses in England in the administration of criminal law, and became a part of
the Constitution of the United States and of practically every State in the

Union.
As far back as 1649 this right was claimed in England by a defendant placed

on trial for treason. Lithurne's Trial, 4 How. St. Tr. 1269, 1273; Cornish's
Trial, 11 How. St. Tr. 460 (1685).

In the case of Daubney Cooper, 10 B. C. 237, 240, the court said :
—

" We are all of the opinion that it is one of the essential qualities of a court

of justice that its proceedings should be public."

Though there is no express provision in the Constitution that persons ac-

cused of crime shall have a right to public trial, this right has always been rec-

ognized in this Commonwealth and accorded to persons accused of crime.

Article XII of the Declaration of Rights provides, in part :
—

".
. . And no subject shall be arrested, imprisoned, despoiled, or deprived of

his property, immunities, or privileges, put out of the protection of the law,

exiled, or deprived of his life, liberty, or estate, but by the judgment of his

peers, or the law of the land. . .
."

The court has held that " the law of the land " made an indictment or pre-

sentment by a grand jury essential to the validity of a conviction in case of

prosecution for felonies. Jones v. Bobbins, 8 Gray, 329. The secrecy of grand
jury proceedings has been held to be included within the meaning of the term
"law of the land." Commonwealth v. Harris, 231 Mass. 584; Opinion of the

Justices, 232 Mass. 601. At page 604 of the opinion the justices said :
—

" Mere rules of procedure practised by our ancestors at the time of the

adoption of the Constitution did not become an inherent part of due process.

But no change ' can be made which disregards those fundamental principles,

to be ascertained from time to time by judicial action, which have relation to

process of law and protect the citizen in his private right, and guard him
against the arbitrary action of government.' .Twining v. New Jersey, 211 U. S.

78, 101."

An act providing that the public be excluded from the trial of all criminal

cases would, in my opinion, be repugnant to article XII of the Declaration of

Rights, and would be unconstitutional. The right to a public trial does not,

however, mean that all persons who desire to attend criminal trials shall in all

cases be permitted to do so. Bishop Crim. Proc. §§ 658, 659. Cooley, in his

Constitutional Limitations, 7th ed., p. 441, speaking of this right, says: —
" The requirement is fairly observed if, without partiality or favoritism, a

reasonable proportion of the public is suffered to attend, notwithstanding that

those persons whose presence could be of no service to the accused, and who
would only be drawn thither by a prurient curiosity, are excluded altogether."

The grounds generally recognized as justification for the exclusion of the

general public have been the danger of overcrowding the court room, the risk

of violence or brawls, the maintenance of order and decorum in the court

room, and the protection of the public morals, especially the morals of the

young. People v. Swafford, 65 Cal. 223; People v. Kerrigan, 73 Cal. 222;
People v. Hall, 51 N. Y. App. 57; Grimmett v. State, 22 Tex. App. 36; State
v. Brooks, 92 Mo. 542. This is the general rule, though not recognized in some
jurisdictions. See People v. Murray, 89 Mich. 276 ; People v. Yeager, 113 Mich.
228. In the latter case the court held invalid an act of the Legislature which
provided :

—



P.D. 12. 73
" Whenever it shall appear that, upon the trial of any cause, evidence of

licentious, lascivious, degrading, or peculiarly immoral acts or conduct will

probably be given, the judge presiding at such trial may, in his discretion, re-

quire and cause every person, except those necessarily in attendance thereon,

to retire and absent himself or herself from the court room during such trial,

or any portion thereof."

In sOme States, by statute the court is given power to exclude the general

public in cases where the evidence is vulgar and obscene and would tend to

operate injuriously to the public morals, and in cases which relate to improper
acts of the sexes, including such crimes as rape, assault with intent to rape,

seduction, adultery, bastardy and divorce. Georgia Code (1895), § 5296;

Utah Rev. Stat. (1898), § 696; Wis. Stat. (1898), § 4789.

In this Commonwealth the courts have frequently, on motion of counsel or

on their own initiative, in the interest of good morals and decency, and in

order to maintain proper order and decorum in the court room, excluded the

general public from the trial of eases. By statute in this Commonwealth the

court is given discretionary power to exclude the general public in cases where
the defendants are children under seventeen years of age, and minors, unless

their presence is necessary either as parties or as witnesses, must be excluded.

O. L., c. 119, § 65. The court may also exclude minors as spectators from the

court room during the trial of any cause, civil or criminal, if their presence is

not necessary as witnesses or parties. C L., c. 220, § 13.

The test in all cases where this general rule is recognized is its reasonableness

under the particular circumstances, both as to the class of persons excluded and

as to the grounds for exclusion.

The proposed bill is doubtless intended to be in the interest of public morals,

and to protect minors against being compelled to testify in public in cases

where the evidence would involve their morals or chastity, would be vulgar and
obscene, and would tend to degrade the person testifying. Were it in terms

limited solely to such cases, I am of the opinion that it would come within the

general rule and would be constitutional. The proposed bill, however, goes

much further in that it includes all crimes involving moral turpitude. " Moral
turpitude," as legally defined, includes everything done contrary to justice,

honesty, modesty or good morals. It includes every act of baseness, vileness

or depravity in the private and social duties which a man owes to his fellow

men or to society in general, contrary to the accepted or customary rule of

right and duty between man and man.
In many such cases none of the recognized exceptions to the right of a de-

fendant to a public trial could possibly obtain. In many of them, as in lar-

ceny, neither the protection of public morals nor of the witness could possibly

warrant the exclusion of the public. To deny defendants a public trial under
such circumstances, because the complainant is a child under seventeen years of

age, would not be justified.

I am therefore of the opinion that the proposed bill, if enacted, would be un-

constitutional. If the bill were amended by striking out the words " or other

crime involving moral turpitude," and inserting in place thereof the words " or

other similar crimes," the bill, if enacted in that form, would, in my opinion,

be constitutional.

Yours very truly,

Jay R. Benton, Attorney General.

Taxation of Corporations— Interpretation of Statute— " Net Income."

Under the Federal Revenue Act of 1921, " net losses," as defined by section 20-1,

are not deductible from " gross income " under sections 233 and 234, but

are deductible from " net income " as defined by section 232.
" Net income," as defined by Gr. L., e. 63, § 30, par. 5, as amended by St. 1922,

c. 302, means, Avith the modifications there specified, the net income re-

quired to be returned to the Federal government before the deduction of

any sum as an allowance for net losses, and such losses are therefore not
deductible under the corporation tax laws.
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March 24, 1923.

Hon. Henry F. Long, Commissioner of Corporations and Taxation.

Dear Sir : — You request my opinion whether in determining " net income/'
as denned in G. L., e. 63, § 30, par. 5, as amended by St. 1922, c. 302, " net

losses," as defined in section 204 of the Federal Revenue Act of 1921, are

deductible.

G. L., c. 63, § 30, par. 5, as amended by St. 1922, c. 302, is as follows :
—

'• 5. ' Net income,' except as otherwise provided in sections thirty-four and
thirty-nine, the net income for the taxable year as required to be returned by
the corporation to the federal government under the federal revenue act of

nineteen hundred and eighteen or the federal revenue act of nineteen hundred
and twenty-one, whichever of said acts may be applicable, and, in the case of a
domestic business corporation, such interest and dividends, not so required to

be returned as net income, as would be taxable if received by an inhabitant of

this commonwealth ; less, both in the case of a domestic business corporation and
of a foreign corporation, interest, so required to be returned, which is received

upon bonds, notes and certificates of indebtedness of the United States."

" Net income " of a corporation is defined by section 232 of the Federal
Revenue Act of 1921. Said section is as follows :

—
" That in the case of a corporation subject to the tax imposed by section 230

the term ' net income ' means the gross income as defined in section 233 less the

deductions allowed by section 234, . .
."

" Gross income " of a corporation is defined by section 233, and section 234
provides for the allowance of deductions to be made in computing the net in-

come of a corporation.

Section 204 (6) of the Federal Revenue Act of 1921 is as follows:

—

" If for any taxable year beginning after December 31, 1920, it appears
upon the production of evidence satisfactory to the Commissioner that any tax-

payer has sustained a net loss, the amount thereof shall be deducted from the

net income of the taxpayer for the succeeding taxable year; and if such net
loss is in excess of the net income for such succeeding taxable year, the amount
of such excess shall be allowed as a deduction in computing the net income for

the next succeeding taxable year; the deduction in all eases to be made under
regulations prescribed by the Commissioner with the approval of the Secretary."

Article 1602 of Regulations 62, 1922 edition, provides, in part, as follows :
—

" A taxpayer sustaining a ' net loss ' such as set forth in section 204, for any
taxable year ending after December 31, 1920, may file a claim therefor with his

return for the subsequent taxable year. ... If the evidence furnished satisfies

the Commissioner that the taxpayer has sustained a ' net loss ' the amount of
such net loss may be deducted from the net income of the taxpayer for the
succeeding taxable year and if such net loss is in excess of the net income for
such succeeding taxable year the amount of such excess shall be carried over and
credited against the net income for the next succeeding taxable year."

It is, in my opinion, plain that " net losses," allowed as a deduction by sec-

tion 204, paragraph (6), are deducted not from the gross income but from the

net income, and that " net income," as defined by section 232, includes no de-

duction for such net losses. The net income, therefore, which is referred to in

G. L., c. 63, § 30, par. 5, as amended by St. 1922, e. 302, is the net income
which is required to be returned by the corporation to the Federal government
under the Federal Revenue Acts before the deduction of any sum as an allow-

ance for net losses.

Very truly yours,

Jay R. Benton, Attorney General.
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Constitutional Law— Jurisdiction" over Non-residents— Operation of Motor

Vehicles within the Commonwealth by Non-residents.

A statute providing that the operation of a motor vehicle within the Common-
wealth by a non-resident shall be deemed equivalent to an appointment of
the Registrar of Motor Vehicles as an attorney upon whom service of

process may be made in any action growing out of an accident or collision

in which such non-resident may be involved while operating a motor vehicle

within the Commonwealth, would be constitutional.

March 26, 1923.

Joint Committee on the Judiciary.

Gentlemen :— You have asked my opinion as to whether a proposed law,

entitled " An Act further regulating the right of non-residents to operate motor
vehicles within the Commonwealth," would be constitutional.

The proposed act provides, in substance, that the operating of a motor
vehicle within the Commonwealth by a non-resident shall be deemed equivalent

to an appointment by such non-resident of the Registrar of Motor Vehicles as

an attorney upon Avhom service of process may be made in any action growing
out of an accident or collision in which such non-resident may be involved while

operating a motor vehicle within the Commonwealth.
In the case of Kane v. New Jersey, 242 U. S. 160, decided in 1916, the Su-

preme Court of the United States held constitutional a provision of a New
Jersey statute regulating the operation of motor vehicles which provided that

a non-resident owner of a motor vehicle must file with the Secretary of State

an instrument constituting the Secretary of State an attorney upon whom
process might be served in any action caused by the operation of such motor
vehicle within the State. In delivering the opinion of the court Mr. Justice

Brandeis said :
—

" We know that ability to enforce criminal and civil penalties for transgres-

sion is an aid to securing observance of laws. And in view of the speed of the

automobile and the habits of men, we cannot say that the Legislature of New
Jersey was unreasonable in believing that ability to establish, by legal pro-
ceedings within the State, any financial liability of nonresident owners, was
essential to public safety. There is nothing to show that the requirement is

unduly burdensome in practice. It is not a discrimination against nonresidents,

denying them equal protection of the law. On the contrary, it puts nonresi-

dent owners upon an equality with resident owners."

The proposed act differs from the New Jersey statute with regard to the

feature under consideration in two respects only,— first, in that it does not
provide for the actual filing of a power of attorney by non-resident operators,

but declares that the operation of a motor vehicle within the Commonwealth
by a non-resident shall be deemed the equivalent of such action by him; and
second, in that it applies to any non-resident operating a motor vehicle within

the Commonwealth, irrespective of whether or not he is the owner thereof.

In the ease of foreign corporations doing business within a State it has been
repeatedly held that they have thereby consented to be sued in the courts of
that State upon causes of action arising out of the business done by them
within its borders. This is irrespective of whether there was any actual con
sent by them to such jurisdiction, and irrespective also of whether the particular,

statute involved required the filing of a power of attorney by the corporation or

merely declared that doing business within the State should be deemed equiva-

lent to the filing of such an instrument. Lafayette Ins. Co. v. French, 18 How.
404. It would seem no more difficult to apply this doctrine of implied consent
to an individual non-resident than to a foreign corporation. The reasoning of

the Supreme Court in Kane v. Netv Jersey, supra, does not suggest that the

constitutionality of the provision in the New Jersey statute depended in any
way upon the fact that it did not include all non-residents operating a motor
vehicle upon the highways of the State, but was restricted to non-resident

owners.
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I am accordingly of the opinion that the proposed act, if enacted into law,
would be constitutional.

Very truly yours,

Jay R. Benton, Attorney General.

State Employee— Removal— Hearing— Veteran at State Infirmary— Civil

Service.

The services of a State employee who is a veteran, but whose employment has
not been approved by the board of trustees of the State Infirmary as re-

quired by G. L., c. 122, § 1, and who is not employed as the result of an
appointment under civil service provisions, may legally be discontinued

without hearing.

March 27, 1923.

Mr. Richard K. Conant, Commissioner of Public Welfare.

Dear Sir: — My opinion has been requested as to whether or not the su-

perintendent of the State Infirmary has the right to discontinue the services of

an individual who is a veteran, whose employment has not yet been approved by
the board of trustees of the infirmary, as required by G. L., c. 122, § 1, and
who is not employed as the result of an appointment under civil service

provisions.

G. L., c. 122, § 1, provides, in part, as follows :
—

" The trustees (of the state infirmary) shall appoint a superintendent of tho

state infirmary . . . All other officers and employees shall be appointed by the

superintendent subject to the approval of the trustees, who shall fix the com-
pensation in each case."

Not having received the approval of the trustees under this section, the man
in question may be removed without a hearing unless he comes within the

provisions of G. L., c. 31, § 26, which, so far as is pertinent to the present
question, reads as follows :

—
" No veteran holding office or employment in the public service of the com-

monwealth . . . shall be removed . . . except after a full hearing of which
he shall have at least seventy-two hours' written notice, with a statement of the

reasons for the contemplated removal . . . The hearing in case of a state em-
ployee shall be before the board of conciliation and arbitration, . .

."

From the information furnished me it does not appear that the man in
question has passed the civil service examination or applied as a veteran for
appointment without an examination; and he was not appointed under the civil

service provisions relating to veterans.

The statute referred to, G. L., c. 31, § 26, was designed to protect only those
persons who were appointed under the civil service law as veterans. As was
said by Morton, J., in Ayers v. Hatch, 175 Mass. 489, 490 :

—
" It (the statute) was intended to prevent the removal or suspension or trans-

fer without his assent and without a full hearing of a veteran who had been
appointed under the statutes and rules relating to the civil service."

The fact that the employee in the ease at hand happens to be a veteran does
not bring him within the protection of the statute. Bates v. Selectmen of West-
field, 222 Mass. 296.

Accordingly, in my opinion, the employment of the man in question may
be discontinued without a hearing.

Yours very truly,

Jay R. Benton, Attorney General.
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Taxation— Tax on Motor Vehicles.

A statute purporting to impose an excise tax on motor vehicles, measuring
the tax by a percentage of their list prices and exempting them from local
property taxation, would be unconstitutional because the tax in its essence
would be a tax upon the mere ownership of property, which would not be
proportional.

April 2, 1923.
Committee on Taxation, House of Representatives.

Gentlemen:— You have submitted for my consideration a proposed bill,

set out in Appendix W of House Document No. 1240, entitled " An Act to pro-
vide an excise tax on motor vehicles." The bill contains provisions material to

the present inquiry as follows: It provides by section 7 for the levying of ex-
cises on motor vehicles owned or controlled by inhabitants of the Common-
wealth or by persons or partnerships having a regular place of abode or busi-
ness therein, or used therein in the business of corporations, measured by a

percentage of the makers' list prices of such motor vehicles, to be paid to the
treasurer of each city and the clerk of each town. By section 2 payment of
such excise is required to be made before the motor vehicle can be regis-

tered. In section 1 the excise is said to be in lieu of a local property tax, and
motor vehicles with respect to which the excise has been paid are exempt from
taxation under G. L., c. 59. The bill provides in section 8 that moneys received
from such excises shall be used for the general purposes of the city or town.
You ask my opinion whether the proposed bill would be constitutional.

To be constitutional the bill must be based on the right to exercise one of
the two following powers granted to the General Court by Mass. Const., c. I,

§ I, art. IV :
—

"... to impose and levy proportional and reasonable assessments, rates,

and taxes, upon all the inhabitants of, and persons resident, and estates lying,

within the said commonwealth; and also to impose and levy reasonable duties
and excises upon any produce, goods, wares, merchandise, and commodities,
whatsoever, brought into, produced, manufactured, or being within the same;

The provisions of the bill show that it is not intended thereby to lay a
tax upon property within the first of the two clauses quoted. Regarded as
a tax on property, the proposed tax would clearly be invalid because not
proportional. It would. not be proportional because it would be imposed upon
certain property at a rate different from that at which other property in the
Commonwealth is taxed. Portland Bank v. Apthorp, 12 Mass. 252, 255 ; Oliver
v. Washington Mills, 11 Allen, 268, 275 ; Gleason v. McKay, 134 Mass. 419, 423,
424; Opinion of the Justices, 195 Mass. 607; Opinion of the Justices, 208 Mass.
616, 618; Opinion of the Justices, 220 Mass. 613, 620-623.
The bill would therefore be unconstitutional unless it could be supported as

an exercise of the power granted by the second clause, " to impose and levy
reasonable duties and excises upon any produce, goods, wares, merchandise,
and commodities, whatsoever, brought into, produced, manufactured, or being
within " the Commonwealth.

The question of the meaning and application of this clause was carefully
considered by the justices in Opinion of the Justices, 196 Mass. 603, and their
opinions were divergent. The chief justice and two associate justices in their

opinion said (p. 622) :
—

" The power to levy excise taxes has been much restricted by our Constitu-
tion. Such taxes can no longer be levied upon the mere ownership of prop-
erty. Taxation upon property is provided for in the earlier clause of the Con-
stitution, and it must be proportional upon all property alike. Excise taxes
upon ' produce, goods, wares or merchandise ' can be imposed only when
these articles are introduced, produced, manufactured, sold or used in a way
of which the State may take cognizance, as having some relation to the govern-
ment or affecting the public interests."
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Three of the other justices thought that the power was broader, including

the laying of imposts on domestic goods as property. Holding this view,

they reached an opposite conclusion on the question submitted to them. The
present chief justice, in a separate opinion, agreed with that conclusion; but

with respect to the extent of the application of the clause under consideration

he evidently was in agreement with the opinion expressed in the quotation

above. His view on that matter is made plain in more recent opinions to

which reference is hereinafter made.

The question has been considered in other cases. In Portland Bank v. Ap-
thorp, 12 Mass. 252, 256, the court said :

—
" The term excise is of very general signification, meaning tribute, custom,

tax, tollage, or assessment. It is limited, in our Constitution, as to its opera-

tion, to produce, goods, wares, merchandise, and commodities. This last word
will perhaps embrace everything, which may be a subject of taxation, and
has been applied by our legislature, from the earliest practice under the

Constitution, to the privilege of using particular branches of business or em-
ployment, as, the business of an auctioneer, of an attorney, of a tavern-keeper,

of a retailer of spirituous liquors, &c."

Again, in Minot v. Winthrop, 162 Mass. 113, 119, the court said :
—

" The excises to which the inhabitants of the Province of Massachusetts Bay
were accustomed were taxes in the nature of license fees for carrying on cer-

tain kinds of business, taxes on the sale of goods, wares, and merchandise,

such as intoxicating liquors, tea, coffee, and chocolate, china ware, etc., and
stamp taxes on legal papers. The words ' produce, goods, wares, merchandise

. . . brought into, produced, manufactured, or being ' within the Common-
wealth, are words of definite meaning ..."

In Opinion of the Justices, 195 Mass. 607, 611, 612, an opinion was requested

whether a statute providing for a uniform tax of three mills in each dollar

of the cash valuation of certain enumerated classes of intangible personal

property and exempting such property from all other taxation, State and
local, would be within the constitutional power of the General Court. The
court answered the question in the negative. They held that the " mere right

to own and hold property such as is referred to in the question cannot be

made the subject of an excise tax."

In Opinion of the Justices, 208 Mass. 616, 618, 619, the same principle was
declared. The court stated :

—
" The authority to levy an excise tax does not include a right to tax the

mere ownership or possession of personal property of every kind. Such a

tax cannot be laid upon money in one's pocket, or on deposit in a bank, or on
money at interest, or on credits of any kind."

The question whether a special tax may be laid upon a particular class of

personal property seems to have been settled in Opinion of the Justices, 220
Mass. 613. In that case the justices were asked whether a statute which
should attempt to impose an excise on incomes derived from intangible

personal property and exempt such property from other taxation would be

unconstitutional because not proportional. With respect to that inquiry the

justices said (pp. 623, 624) :
—

" Plainly it is laid as an excise. Such an imposition cannot be sustained

under the clause of the Constitution relating to excises. A tax upon income
from money on deposit or at interest, from bonds, notes or other debts due,

and as dividends from stocks, coupled with exemption from all other taxation

of the principal from which such income flows, is in substance and effect a
tax upon the property from which it is derived. A tax upon the income of

property is in reality a tax upon the property itself. Income derived from
property is also property. Property by income produces its kind, that is,

it produces property and not something different. It does not matter what
name is employed. The character of the tax cannot be changed by calling
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it an excise and not a property tax. In its essence a tax upon income derived
from property is a tax upon the property. This was decided after most elab-

orate consideration, with affluent citation of authorities, in Pollock v. Farmers'
Loan & Trust Co. 157 U. S. 429, 581; S. C. 158 U. S. 601. We do not need
to review that ground or to re-state the arguments in its support. It follows

that a tax upon such income is a property and not an excise tax. This point
is covered also by Opinion of the Justices, touching the so-called three-mill

tax, reported in 195 Mass. 607. We adhere to the principles there stated and
to the conclusions there reached."

Shortly after the adoption of the Massachusetts Constitution a carriage tax
was laid as an excise in Massachusetts. St. 1781, c. 17. A tax on carriages

was also imposed by Congress, which was sustained in the case of Hylton v.

United States, 3 Dall. 171, as a tax within the class of excises, duties and
imposts, which, therefore, did not require apportionment. The reason why it

was so regarded, however, was that it was not levied directly on property be-
cause of ownership thereof, but rather on the use of property. See Pollock
v. Farmers' Loan & Trust Co., 157 U. S. 429, 570-572; S. C, 158 U. S. 601,
623-627; Brushdber v. Union Pacific B.B. Co., 240 U. S. 1, 14.

I do not, of course, decide that an excise tax cannot be laid upon motor
vehicles. The provisions in the present law requiring registration of motor
vehicles and the payment of fees therefor (G. L., c. 90, §§ 33, 34) lay excise
taxes. But the proposed tax, in my opinion, coupled with the exemption from
other taxation, is in substance a tax upon property, and thus unconstitutional
according to the principles stated in the decisions to which I have referred. I
must advise you, therefore, that, in my opinion, the proposed bill would be
unconstitutional because the tax in its essence would be a tax on property and
would not be proportional within the constitutional requirement.

Very truly yours,

Jay B. Benton, Attorney General.

Legacy and Succession Tax— Interests of Non-resident under Agreements
with Massachusetts Corporations.

Under G. L., c. 65, § 2, property passing by virtue of the exercise by will of
a power of appointment derived from a disposition of property before
September 1, 1907, is subject to a succession tax as property passing by
the will of the donee of the power.

A gift of property to one for life and on his death to his executor, to be paid
over as the life beneficiary shall by will direct, gives him a general power
to appoint by will.

A general power of appointment is well executed, unless a contrary intention is

shown, by a general residuary clause in the will of the donee of the power.
The obligation of a Massachusetts corporation on the death of a non-resident

to pay over a sum of money, with accumulated interest, to his executor,
where no trust was intended to be created and no right in any specific

property passed by the will of the deceased, is not an interest in property
belonging to a person not an inhabitant of the Commonwealth which is

taxable under G. L., c. 65, § 1, as amended by St. 1922, c. 403.
Where a Masachusetts trust company receives a fund in trust to invest the

principal in a general trust fund, and, after the death of a life beneficiary,

to pay the principal sum and accumulations of income to his executor,
to be paid and distributed as he should by will direct, by transferring a
proportional part of the general fund or the value thereof in money at

the option of the company, and the fund is invested accordingly, on the
death of the life beneficiary, being a non-resident and leaving a will by
which the power of appointment is exercised, the proportional interest

passing thereby in Massachusetts real estate and mortgages, stock of na-
tional banks situated in Massachusetts and stock of Massachusetts corpora-
tions, in which the general trust fund was partly invested, was taxable
as property belonging to a person not an inhabitant of the Common-
wealth, under G. L., c. 65, § 1, as amended by St. 1922, c. 403.
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April 3, 1923.

Hon. Henry F. Long, Commissioner of Corporations and Taxation.

Dear Sir: — Under certain instruments executed by the New England Trust

Company and by the Massachusetts Hospital Life Insurance Company, prior

to September 1, 1907, income was payable to a woman for life and principal

was to be distributed after her death to her executors or adminstrators. She
died a non-resident of the Commonwealth, after St. 1922, c. 403, took effect,

leaving a will, as I am informed, by which her interest in said principal

sums was disposed of.

The agreements with the New England Trust Company were each entitled
" Agreement of Trust " and acknowledged the receipt of a principal sum,

Avhich the company agreed to manage as a trust fund to be invested with other

funds held upon other trusts. The company agreed to pay to the beneficiary

named her proportional share of the income for life, and sixty days after

her decease to pay the principal sum and unpaid accumulations of income to

her executor, to be paid and distributed as she should by will direct, or to

her administrator, " by transferring a just and proportional part of the general

fund, or the value thereof in money, to be ascertained and fixed by the directors,

at the option of the company. "

The agreements with the Massachusetts Hospital Life Insurance Company
were each entitled " Annuity in Trust, " and acknowledged the receipt of a

principal sum, which the company agreed to invest. The company agreed

to ascertain the income from all property in its possession and, after deduct-

ing expenses and losses, to apportion the net income pro rata and to pay to

the beneficiary her proportion of the income during her life, with provisions

that payment should be for her separate use, and that the right to receive the

principal sum and interest should be inalienable and not subject to the claims

of creditors; and the company agreed in sixty days after proof of the decease

of the beneficiary to pay the amount of the principal sum and accumulations

of interest to the executors or administrators of the beneficiary.

The general fund of the New England Trust Company at the date of the

death of the deceased non-resident, of which the deposits referred to constituted

a part, was invested in part in Massachusetts real estate, in part in mortgages
of Massachusetts real estate, in part in stock of national banks situated in

Massachusetts, and in part in stock of Massachusetts corporations. The general

fund of the Massachusetts Hospital Life Insurance Company was also invested

in part in each of the above-named four classes of property.

You ask my opinion whether, under these circumstances, real estate or any
interest in real estate within this Commonwealth, or stock of Massachusetts

corporations or of national banks, belonged to the deceased non-resident at

the date of her death so as to be subject to inheritance tax under G. L., c. 65,

§ 1, as amended by St. 1922, c. 403.

Said section, as amended, is as follows :
—

" All property within the jurisdiction of the commonwealth, corporeal or

incorporeal, and any interest therein, belonging to inhabitants of the com-
monwealth, and all real estate within the commonwealth or any interest therein

and all stock in any national bank situated in this commonwealth or in any
corporation organized under the laws of this commonwealth belonging to per-

sons who are not inhabitants of the commonwealth, which shall pass by will,

or by laws regulating intestate succession, or by deed, grant or gift, except
in cases of a bona fide purchase for full consideration in money or money's
worth, made in contemplation of the death of the grantor or donor or made
or intended to take effect in possession or enjoyment after his death, and
any beneficial interest therein which shall arise or accrue by survivorship in

any form of joint ownership in which the decedent joint owner contributed dur-

ing his life any part of the property held in such joint ownership or of the

purchase price thereof, to any person, absolutely or in trust, except to or for

the use of charitable, educational or religious societies or institutions, the
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property of which is by the laws of the commonwealth exempt from taxation,
or for or upon trust for any charitable purposes to be carried out within
the commonwealth, or to or for the use of the commonwealth or any town there-
in for public purposes, shall be subject to a tax at the percentage rates fixed

by the following table

:

n

1. G. L., c. 65, § 2, provides, in part, as follows :
—

" Whenever any person shall exercise
, a power of appointment, derived

from any disposition of property made prior to September first, nineteen hun-
dred and seven, such appointment when made shall be deemed a disposition
of property by the person exercising such power, taxable under section one,
in the same manner as though the property to which such appointment relates
belonged absolutely to the donee of such power, and had been bequeathed or
devised by the donee by will ; . . .

"

Under this section it is clear that property passing by virtue of the exercise

by will of a power of appointment derived from a disposition of property
before September 1, 1907, is taxable under G. L., c. 65, § 1, as amended, as
property passing by the will of the donee of the power. Minot v. Treasurer
and Receiver General, 207 Mass. 588.

2. It may be questioned whether a gift of property to one for life and on
his death to his executor gives to the life beneficiary a power of appointment.
No particular form of words need be used to confer a power of appointment.
If the instrument shows an intention to give a power of appointment, one
will be implied. It is a necessary inference that a power of appointment
is intended by a gift of a remainder after a life estate to the life tenant's

executor, since the right to provide by will for the passing of another's
property is, in fact, a power of appointment. In the instrument executed
by the New England Trust Company the intention is made plain by the further
provision that the principal is to be paid and distributed as the beneficiary shall

by will direct. Bowen v. Dean, 110 Mass. 438; Todd v. Sawyer, 147 Mass.
570; Sands v. Old Colony Trust Co., 195 Mass. 575. The deceased had, there-
fore, a general power to appoint by will.

I am informed that the will of the deceased contains specific and pecuniary
legacies for the satisfaction of which her own estate is ample, and a general
residuary clause by which the remainder of her estate is given in trust for
the benefit of her children and their issue. The will indicates an intention
that the property passing to the trustees shall include the principal sums in-

vested with the New England Trust Company and the Massachusetts Hospital
Life Insurance Company. It is settled that a general power of appointment
is well executed, in the absence of anything to show a contrary intention, by
a general residuary clause in the will of the donee of the power. Stone v.

Forbes, 189 Mass. 163; Howland v. Parker, 200 Mass. 204, 207; Shattuck v.

Burrage, 229 Mass. 448, 450. In my opinion, therefore, the property payable
to the executors under the instruments passed by virtue of an exercise of the
power of appointment belonging to the deceased.

3. It follows that if the property passing under the instruments by virtue
of the exercise of the power of appointment is properly such as is taxable
under G. L., c. 65, § 1, as amended by St. 1922, c. 403, when passing by the
will of a non-resident, then that property is subject to tax. Whether it is such
property depends upon the nature of the obligations under the instruments of
the respective companies arising upon the death of the life beneficiary.

By the terms of the "Annuity in Trust " executed by the Massachusetts Hos-
pital Life Insurance Company the obligation of that company on the death
of the life beneficiary is merely to pay over the principal sum deposited, with
accumulations of interest, and is not to distribute any portion of any trust
fund. It is true that the return to the life beneficiary is computed by a pro
rata apportionment of income received from all the property of the com-
pany, and that there are provisions with respect to the receipt of principal
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and income similar to those found in cases of so-called " spendthrift " trusts.

But, on the other hand, there is no provision that the company shall receive,

hold and invest the principal upon trust, the return to the beneficiary is denom-
inated " interest, " and the obligation of the company on the death of the

life beneficiary is not to pay over the principal with all increment which may
have accrued to it, but merely to pay over the amount of the principal sum
with accumulations of interest. Furthermore, the company is not empowered
to do the business of a trustee, but is empowered to make all kinds of con-

tracts in which the casualties of life and interest of money are principally in-

volved. See St. 1818, c. 130, § 6. These facts, in my opinion, show clearly

that a trust was not intended to be created, that there was no trust res to which

a trust could attach, and that no right in any specific property passed by the

will of the deceased. See Foley v. Hill, 2 H. L. Cas. 28; Pratt v. Tuttle, 136

Mass. 233.

The " Agreement of Trust " executed by the New England Trust Company,
on the other hand, purports to create a trust. The principal is referred to

as a trust fund, and the company agrees to pay the income to the life beneficiary,

and on her decease to pay the principal and unpaid accumulations of income

to her executor. It is provided that the company may invest the principal

with other funds, and you state that in the present instance the principal was
invested in its general trust fund. There is also a provision that on the termina-

tion of the trust the company may pay the principal fund by transferring a

just and proportional part of the general fund or the value thereof in money.
The amount to be paid over is not the amount of the principal when deposited,

with accumulations of income, but includes any increment or loss which may
have accrued upon the investment of the principal with the general fund. The
company by its charter (St. 1869, c. 182, §3) was expressly given the power
to receive and hold moneys or property in trust. The principal seems to have
been deposited with the intention of establishing a trust, and the instrument

should be construed as providing for the passing by the will of the deceased

of rights in specific property in which the principal was invested, unless

some difficulty is presented, by the provisions for the deposit of the principal

in a general trust fund and the provision that the principal may be paid over

in money at the election of the company.
4. There can be no doubt of the general principle that trustees should not

ordinarily mingle funds of different trusts in one investment. McCullough v.

McCullough, 44 N. J. Eq. 313, 316; Perry on Trusts, 6th ed., §463. But,

on the other hand, where the parties to the creation of trusts have indicated

an intention that the funds of the trusts shall be mingled, the trusts are not

thereby defeated. See Parkhurst v. Ginn, 228 Mass. 159. Cf. Lowe v. Jones,

192 Mass. 94. The trust res in such a case is the whole trust fund, which is to

be administered in such a way as to execute all trusts to which it is subject.

5. The provision that the principal fund may be paid over by transfer

of a part of the general fund or the value thereof in money, in my opinion,

does not make the obligation of the company a debt rather than a trust obliga-

tion to distribute specific property. It is a mere provision for an accounting

by the trustee. See Davis v. Cobum, 128 Mass. 377; Cathaway v. Bowles,
136 Mass. 54; Upham v. Draper, 157 Mass. 292. Prior to such settlement,

in my opinion, under this instrument there is a proportional interest in the

general trust fund passing by virtue of the power.

6. I am therefore of the opinion that an interest in the fund of the New
England Trust Company, by virtue of the instruments executed with that

company, passed under the will of the deceased non-resident, and is subject

to tax; but that no taxable interest passed in the funds of the Massachusetts

Hospital Life Insurance Company.
Very truly yours,

Jay R. Benton, Attorney General.
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Extradition— Fugitive from Justice— Physical Presence— Motive.

Before the Governor of an asylum State can lawfully comply with the demand
for extradition, he must find as a fact that the accused is a fugitive from
justice.

Physical presence in the demanding- State at the time of the commission of
the offence is necessary to constitute one a fugitive from justice.

The accused cannot be surrendered upon a theory of constructive presence.
The motive of the accused in leaving the demanding State is immaterial.

To constitute one a fugitive from justice it is not necessary that he should
have done within the demanding State every act necessary to complete
the crime.

April 9, 1923.

His Excellency Channing H. Cox, Governor of the Commonwealth.

Sir : — You have referred to this department for examination and report a
requisition of the Governor of Connecticut, with accompanying papers, for

the arrest and extradition of one , hereinafter called the

defendant, an alleged fugitive from justice charged with the crime of man-
slaughter.

The complaint accompanying the requisition charged, in substance, that the

defendant was president and treasurer of a corporation which conducted a mov-
ing picture theatre in the city of New Haven; that on or about June 1, 1921,
the defendant ordered certain alterations and installations made in the building

;

that these alterations and installations were made in violation of the local or-

dinances; that on November 27, 1921, the defendant, knowing that the altera-

tions were not made in accordance with the local ordinances, and knowing that

the use of the building in its then condition was dangerous and unlawful, be-

cause of non-compliance with the ordinances, did, by his agents, give a public

show in the theatre; and that fire occurred, and a member of the audience was
fatally burned and died two days thereafter.

The facts as agreed upon are as follows :
—

The defendant, during the whole of the time in question, was and still is a
resident of the Commonwealth of Massachusetts, and was president and treas-

urer of a corporation which operated a theatre in New Haven. On or about
June 1, 1921, the defendant was physically present in New Haven, and per-

sonally ordered that alterations and installations be made in the building.

These alterations and installations were made after the defendant left Con-
necticut and while he was in Massachusetts. After the completion of the altera-

tions and installations, the defendant was again in New Haven, during the

month of August, 1921, and was in the theatre but did not inspect the alterations

or installations. The theatre was used from that time up to and including Novem-
ber 27, 1921, when a fire occurred on the stage, made rapid progress throughout
the building and destroyed it. A member of the audience was fatally burned and
died as a result of his injuries shortly thereafter. It was conceded that the

defendant was not physically present in New Haven on November 27, 1921,

and that he was in New Haven only on or about June 1, 1921, and once during
the month of August, 1921.

The State of Connecticut contends that the alterations and installations were
made " in accordance with his general directions. " The coroner for the County
of New Haven, who held an inquest at the time, made a finding that a confer-

ence was held in New Haven on May 30, 1921, between the defendant, an
agent of the corporation and a contractor ; that at the conference " no definite

plan was fixed upon " but that the defendant authorized his agent and the

contractor to take the necessary steps for making the alterations, " leaving

the practical details to their judgment " ; and that the defendant directed the

contractor " to take the necessary action with the building inspector to bring

the proposed changes within his approval. "

In the light of the view subsequently expressed, the question whether the

alterations and installations were made in accordance with the defendant's
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general directions or were made as the coroner found the facts becomes im-

material.

The chief issue is whether or not the defendant is a fugitive from justice.

TJ. S. Const., art. IV, $ 2, provides that a person charged in any State with

crime, who shall flee from justice, and be found in another State, shall, on
demand, be delivered up to the State having jurisdiction of the crime. This

provision of the Constitution is not self executing, and requires the action of

Congress in that regard. Kentucky v. Dennison, 24 How. 66, 104; Hyatt v.

Corkran, 188 U. S. 691, 708. Congress did enact a statute, U. S. R. S., 1901,

§5278 (Comp. Stat, of U. S., 1916, §10126), which provides, in part: —
" Whenever the executive authority of any State or Territory demands

any person as a fugitive from justice, of the executive authority of any
State or Territory to which such person has fled, and produces a copy of

an indictment found or an affidavit made before a magistrate of any State

or Territory, charging the person demanded with having committed treason,

felony, or other crime, certified as authentic by the governor Or chief mag-
istrate of the State or Territory from whence the person so charged has fled,

it shall be the duty of the executive authority of the State or Territory to

which such person has fled to cause him to be arrested and secured, and to

cause notice of the arrest to be given to the executive authority making such

demand, or to the agent of such authority appointed to receive the fugitive,

and to cause the fugitive to be delivered to such agent when he shall appear. . .
."

Before the governor of the asylum State can lawfully comply with the demand
for extradition he must find as a fact that the accused is a fugitive from justice.

Buddy's Case, 219 Mass. 548, 550; Ex parte Beggel, 114 U. S. 642; Roberts
v. Reilly, 116 U. S. 80; Hyatt v. Corkran, 188 TJ. S. 691. It is well established

that the accused cannot be considered a fugitive from justice if he was not
physically within the demanding State at the time of the commission of the

alleged offence. He cannot properly be surrendered upon the theory of a
constructive presence. Buddy's Case, 219 Mass. 548; Hyatt v. Corkran, 188
U. S. 691; Appleyard v. Massachusetts, 203 U. S. 222; McNichols v. Pease,

207 U. S. 100; Strassheim v. Daily, 221 U. S. 280. To be a fugitive from justice

it is not necessary that the accused should have left the demanding State with
intent to flee from its justice- If he wTas in the demanding State at the time

the offence was committed, and thereafter left, no matter for what purpose or

with what motive nor under what belief, he is a fugitive from the justice of
that State. Appleyard v. Massachusetts, 203 IT. S. 222; McNichols v. Pease,
207 U. S. 100; Bassing v. Cady, 208 U. S. 386. Nor is it necessary that the

accused should have done within the State every act necessary to complete
the crime.

In Strassheim v. Daily, 221 U. S. 280, 285, the court said :
—

" We think it plain that the criminal need not do within the State every act

necessary to complete the crime. If he does there an overt act which is and
is intended to be a material step toward accomplishing the crime, and then ab-
sents himself from the State and does the rest elsewhere, he becomes a fugitive

from justice, when the crime is complete, if not before. In re Cook, 49 Fed.
Rep. 833, 843, 844. Ex parte Hoffstot, 180 Fed. Rep. 240, 243. In re William
Sultan, 115 No. Car. 57. For all that is necessary to convert a criminal under
the laws of a State into a fugitive from justice is that he should have left the
State after having incurred guilt there, Roberts v. Reilly, 116 U. S. 80, and his

overt act becomes retrospectively guilty when the contemplated result ensues."

See also, Taft v. Lord, 92 Conn. 539.

It is conceded that the defendant was not in Connecticut on November 27,

1921, the date when the crime of manslaughter is alleged to have been com-
mitted. He cannot, therefore, be considered a fugitive from justice unless his

act in ordering the alterations and installations on or about June 1, 1921, or
his presence in the theatre in August without inspecting the alterations or in-
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stallations, or both, constituted an overt act which was, and was intended to
be, a material step toward accomplishing the crime of manslaughter.

It is nowhere suggested that the defendant caused the fire to be set, or con-
templated on the occasion of either of his visits to New Haven that a fire should
be started. The complaint does not so charge or intimate. There is no direct

causal connection between the violation of the local ordinances and the death
of a spectator at the theatre. The death was neither a natural nor a prob-
able consequence of such violation. It was caused by fire, for which the de-
fendant was not responsible, and at a time when the defendant was not in New
Haven and was not personally operating the theatre. The defendant's order
to make alterations and installations in the building, even if they were made
in violation of the local ordinances, was not a material step in the commission
of the crime of manslaughter.

Gross misconduct, gross negligence and wilful and unlawful neglect of duty
on the part of the defendant lie at the foundation of the charge of manslaughter
against him. The fact, if it be a fact, that he violated the city ordinances is

proper evidence on the question of negligence, but is not in itself one of
the acts " which was, or was intended to be, a material step in accomplish-
ing the crime " of manslaughter. Commonwealth v. Adams, 114 Mass. 323

;

Commonwealth v. Hawkins, 157 Mass. 551.

I am therefore of the opinion that the defendant was not in the State of
Connecticut at the time of the commission of the crime of manslaughter, that

he did not do any act within that State which was a material step in accomplish-
ing that crime, that he therefore is not a fugitive from justice, and that the

request of the Governor of Connecticut for his extradition should be refused.

Very truly yours,

Jay R. Benton, Attorney General.

On April 12, 1923, in compliance with an order adopted by the House of
Representatives, the Attorney General rendered an advisory opinion concerning
the then status of the litigation involving the validity of the national bank
tax, concerning the then status of the remedial legislation pending in Congress,
and gave advice as to whether, providing there was no change in the situation

as it then existed, there was any legal bar to the collection of the national

bank tax for 1923, and as to what was being done to protect the interests of
the Commonwealth and of the cities and towns therein, and what further action,

if any, was desirable. As the advisory opinion was printed as House Docu-
ment No. 1441 of 1923, it is therefore not reprinted here.

Justice of the Peace— Notary Public— Residence in Massachusetts.

A person is ineligible for appointment as a justice of the peace or a notarj'

public for Massachusetts unless he is a legal resident of Massachusetts.

April 20, 1923.

His Excellency Channing H. Cox, Governor of the Commonwealth.

Sir : — You have requested my opinion as to whether a person whose legal

residence is outside of the Commonwealth may be appointed a notary public or

a justice of the peace for Massachusetts.
The office of justice of the peace is one provided for in the Constitution (c.

II, art. Ill; c. II, art. IX). It is a judicial office. Opinion of the Justices,

107 Mass. 604.

Mass. Const. Amend. IV provides that " notaries public shall be appointed
by the governor in the same manner as judicial officers are appointed." See
Opinion of the Justices, 165 Mass. 599.

It would seem, with respect to the question of the necessity of residence
within Massachusetts, that both offices stand upon the same footing as that,

for example, of justices of the Supreme Court. No express requirement exists

in the case of judicial officers that they must be residents or citizens of
Massachusetts. That such a constitutional qualification is to be found by im-
plication, however, would hardly seem to admit of doubt. It can scarcely be
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questioned, I think, that the constitutional offices of the Commonwealth have
always been and still are open solely to its own citizens.

Article IX of the Declaration of Rights declares that " all the inhabitants of
this commonwealth, having such qualifications as they shall establish by their

frame of government, have an equal right to elect officers, and to be elected, for
public employments." In Mass. Const., c. I, § II, art. II, occur these words :

—
" And to remove all doubts concerning the meaning of the word ' inhabitant

'

in this constitution, every person shall be considered as an inhabitant, for the
purpose of electing and being elected into any office, or place within this state,

in that town, district, or plantation where he dwelleth, or hath his home."

In commenting upon the significance of these declarations the Supreme
Court has said (Opinion of the Justices, 240 Mass. 601, 608) :

—

" The words ' inhabitants ' and ' inhabitant ' as thus used mean ' citizens '

and 'citizen.' All others who are not citizens are excluded from the scope of
the meaning of those words. The words ' inhabitants ' and ' inhabitant ' have
this meaning wherever used in the Constitution to describe the right to vote or

to be elected to office. . . .

From the express provision that none except ' male inhabitants ' or ' male
citizens ' possessed the right to vote under the Constitution as well as from un-
broken usage, arose the implication that men alone were eligible for election or
appointment to offices created or recognized by the Constitution. . . . When
the fundamental law is silent as to the qualifications for office, it commonly is

understood that electors and electors alone are eligible. Cooley, Cons. Law
(3rd. ed.), 285. State v. Smith, 14 Wis. 497. Attorney General v. Abbott, 121
Mich. 540. State v. Van Beek, 87 Iowa, 569, 577. Except in the particulars

already pointed out wherein definite qualifications are established as conditions
of eligibility for office, there has been, under the Massachusetts Constitution
and under Massachusetts custom equality among qualified voters as to eligibility

for such offices as are recognized or created by the Constitution."

In my opinion, therefore, a person is ineligible for appointment as a jus-

tice of the peace or a notary public for Massachusetts unless he is an in-

habitant, i.e., a resident of Massachusetts; and the residence necessary for this

purpose is the same as that necessary for citizenship, namely, a legal resi-

dence in the sense of a domicil in Massachusetts.

Very truly yours,

Jay R. Benton, Attorney General.

Constitutional Law— An Act to ascertain the Will of the People— Eighteenth
Amendment— Public Money.

An act to ascertain the will of the people with reference to the Eighteenth
Amendment to the Constitution of the United States, known as the " pro-
hibition " amendment, and with reference to the Federal statute known as

the " Volstead act," would be constitutional.

Public money can be expended only for a public purpose.
The erection of town houses in which the inhabitants may assemble has been

uniformly held to be a public purpose.
The right of the people peaceably to assemble and to discuss public topics is

not confined to public meetings.
April 26, 1923.

Committee on Bills in the Third Reading, House of Bepresentatives.

Gentlemen : — You have requested my opinion as to the constitutionality

of House Bill No. 314, entitled " An Act to ascertain the will of the people of

Massachusetts with reference to the Eighteenth Amendment to the Constitution

of the United States and the enforcement thereof," which reads as follows :
—

" Section 1. There shall be submitted to the voters of each congressional

district in the commonwealth at the next regular state election two questions
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which shall be printed in the following form on the official ballot to be used at

such election :
—

1. Shall the senators from this commonwealth and the representative in

congress from this district be requested to support a constitutional amendment
to repeal the eighteenth amendment to the constitution of the United States

known as the ' prohibition ' amendment ?

2. Shall the senators from this commonwealth and the representative in con-

gress from this district be requested to support amendments of the federal

statute known as the ' Volstead act,' in order to make legal the manufacture,
transportation and sale of beer and wines having a limited alcoholic content?

Section 2. The secretary of the commonwealth shall tabulate the returns

of votes upon the aforesaid questions, and shall transmit copies of such re-

turns by congressional districts to each senator and representative in congress

from this commonwealth. The vote under this act shall not be regarded as an
instruction to said senators and representatives in congress, but shall be re-

garded as an expression of the opinion and will of the people of the several

congressional districts of this commonwealth upon said questions."

By Mass. Const., c. I, § 1, art. IV, the Legislature is given full power and
authority to make, ordain, and establish, all manner of wholesome and reason-

able orders, laws, statutes, and ordinances, directions and instructions, not re-

pugnant or contrary to the Constitution, as they shall judge to be for the good
and welfare of the Commonwealth. See also Stoughton v. Baker, 4 Mass. 522,

529 ; Commonwealth v. Alger, 7 Cush. 53, 101.

Is the proposed act repugnant or contrary to the Constitution? Manifestly

the bill, if enacted, will involve an expenditure of public money for printing

the questions on the ballot and tabulating the returns of votes. Public money
can be expended only for a public purpose. Lowell v. Boston, 111 Mass. 454,
Mead v. Acton, 139 Mass. 341; Wheelock v. Lowell, 196 Mass. 220; Salisbury

Land & Improvement Co. v. Commonwealth, 215 Mass. 371; Whittaker v.

Salem, 216 Mass. 483; Duffy v. Treasurer and Receiver General, 234 Mass. 42,

50. Unless the purpose of ascertaining the will of the people upon the pro-

posed questions is a public purpose, the proposed bill, if enacted, would be

unconstitutional.

Article XIX of the Declaration of Rights provides :
—

" The people have a right, in an orderly and peaceable manner, to assemble

to consult upon the common good; give instructions to their representatives,

and to request of the legislative body, by the way of addresses, petitions, or

remonstrances, redress of the wrongs done them, and of the grievances they

suffer."

This has always been regarded as one of the most valuable rights of the

people.

Article XLVIII, II. Initiative Petitions, § 2, provides that the right of

peaceable assembly shall not be the subject of an initiative or referendum peti-

tion. The First Amendment of the Constitution of the United States provides,

in part, that Congress shall make no law abridging the right of the people
peaceably to assemble and to petition the government for a redress of grievances.

Referring to article XIX of the Declaration of Rights, the court said, in

Commonwealth v. Porter, 1 Gray, 476, 477 :
—

" This is recognized as a valuable right secured to the people by the con-

stitution. . . .

This, like the similar declarations of other rights, essential to a free govern-
ment, is expressed in general terms; but it not only gives authority to the

legislature, but makes it their bounden duty, to make suitable laws from time
to time, as the exigencies of the times may require, for the protection and en-

joyment of such rights.

. . . Nothing more concerns the public good, than the election of good men,
in all respects qualified, to public offices. The extended and almost unlimited
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rights of suffrage, secured to the people of this commonwealth by the constitu-

tion and laws, assume and are founded on the right of voters, to have the
fullest and freest discussion and consultation upon the merits and qualifica-

tions of candidates, for their information and the means of exercising a sound
and enlightened judgment in regard to public men and political measures."

See also Wheeloek v. Lowell, 196 Mass. 220, 225.

In Fuller v. Mayor of Medford, 224 Mass. 176, 178, the court said :
—

" The purpose (of article XIX of the Declaration of Rights) in general is

to enable the voters to have full and free discussion and consultation upon the

merits of candidates for public office and of measures proposed in the public

interests. Its importance in this respect is of the highest moment."

The erection of town houses in which the inhabitants may assemble has been
uniformly held to be a public purpose, for which public money might legally

be expended. Wheeloek v. Lowell, 196 Mass. 220, and cases there cited. At
page 227 the court said :

—
" It is hard to overestimate the historic significance and patriotic influence

of the public meetings held in all the towns of Massachusetts before and during
the Eevolution. No small part of the capacity for honest and efficient local

government manifested by the people of this Commonwealth has been due to

the training of citizens in the forum of the town meeting. The jealous care to

preserve the means for exercising the right of assembling for discussion of
public topics manifested in city charters by the representatives of the people,

whenever providing for the transition from the town meeting to the city form
of local government, demonstrates that a vital appreciation of the importance
of the opportunity to exercise the right still survives. The practical instruc-

tion of the citizen in affairs of government through the instrumentality of pub-
lic meetings and face to face discussions may be regarded quite as important
as their amusement, edification or assumed temporal advancement in ways
heretofore expressly authorized by statute and held constitutional. Hubbard v.

Taunton, 140 Mass. 467. Morrison v. Lawrence, 98 Mass. 219. Kittredge
v. North Brook-field, 138 Mass. 286. Commonwealth v. Williamstown, 156
Mass. 70. Kingman v. Brockton, 153 Mass. 255. Attorney General v. Williams,

174 Mass. 476.

It is only by a continuance of intelligent, persistent and honest interest in

the cause of good government on the part of the great majority of citizens

that the permanency of our institutions can be secured. Only by the abiding

constancy of such interest will intelligence triumph over impulse and indifference

in public affairs. In no other way can a government by free men continue,

which shall in fact preserve the blessings of liberty."

The right of the people peaceably to assemble and to discuss public topics is

not confined to public meetings. Where public meetings are inadequate for

an expression of opinion, the voter may be given an opportunity to express

his opinion through the medium of the ballot.

In Fuller v. Mayor of Medford, 224 Mass. 176, the charter of the city of

Medford provided that any question of public interest, upon request in writing

of twenty-five per cent of the qualified voters, might be placed upon the official

ballot for a municipal election for the purpose of ascertaining the will of the

people. The court in that case said, at page 179 :
—

" It may well have been thought that the machinery for the expression of

an advisory opinion by the voters of a city at a public meeting was quite in-

adequate, in view of the inconvenience of gathering at a single hall a sub-

stantial proportion of the citizens, and that this should be supplemented by
giving to any voter the privilege of expressing his view so that it would be

counted. Advisory expressions of public opinion participated in by large

numbers of people may have been deemed likely to be a sufficiently strong in-

centive to action by city officers. It is no idle form to secure a definite con-

ception in this form of what the people think on any subject of general

interest."
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St. 1913, c. 819 (now G. L., c. 53, $§ 19-22), provides for the placing of ques-

tions of public policy upon the ballot, upon the fulfilment of certain require-

ments, for the purpose of instructing the members of the Legislature. St.

1920, c. 560 (now G. L., c. 53, § 18), provides for ascertaining the will of the

people under certain circumstances upon the question whether the ratification

of an amendment to the Federal Constitution is desirable, by placing such
question upon the official ballot. Both of these acts indicate the general ten-

dency of legislation to ascertain the will of the people through the medium of

the ballot instead of through public meetings, in view of the inconvenience of
the latter in many instances under present conditions.

The subject-matter of the questions to be submitted to the people under the

proposed act is one of public interest, and affects the people generally. In
Commonwealth v. Porter, 1 Gray, 476, 481 (1854), the court said: —

" The present case is that of a meeting of citizens assembled in the meeting-
house for the discussion of the subject of temperance. This is a subject of

great public interest, and has, we know, attracted the earnest attention of the

people of this commonwealth, especially with a view to legislative action. For
aught that appears, this was a meeting of people, and a discussion of the sub-

ject of temperance, which actually resulted in a petition or remonstrance to

the legislature, with a view to ameliorate or alter, or to retain and confirm, the

existing law upon the subject of temperance, and, as such, a meeting held in

strict conformity to the right secured by the constitution."

The fact that the proposed act provides for an expression of opinion upon
an amendment to the Federal Constitution and to a Federal statute does not
aft'ect or alter the situation, since the question is one of public interest affecting

the inhabitants of this Commonwealth.
The Legislature has very frequently, through resolutions, memorialized Con-

gress and urged it to enact or refrain from enacting legislation affecting the

interests of the inhabitants of this Commonwealth, and has sent copies of such
resolutions to each senator and representative in Congress from this Common-
wealth. In recent years the following resolutions were adopted:

1920.

(1) Resolution protesting against the passage of a bill by Congress relative

to the importation of lobsters.

(2) Resolution urging Congress to pass an act repealing and removing all

restrictions imposed for the duration of the war on freedom of speech, free-

dom of the press, and the right of the people peaceably to assemble.

(3) Resolution requesting Congress to pass a bill authorizing the Secretary
of Agriculture to establish a forest experiment station in the White Mountain
National Forest.

(4) Resolution expressing the hope that the ratification of the woman's suf-

frage amendment to the Federal Constitution would not further be delayed,
and that every effort would be made by the legislators of the six remaining
States to ratify the amendment immediately.

(5) Resolution expressing the hope that Congress would pass a resolution

deprecating any interference on the part of the United States in respect to con-
troversies concerning the boundaries of Italy and prohibiting the use of Federal
troops in territory claimed by Italy.

1921.

(1) Resolution stating that the General Court is in favor of the creation of

a federal agency to regulate the production and price of coal.

(2) Resolution urging Congress to reject all measures which depart from or

infringe upon the traditional policy of the preservation of national parks.

1922.

(1) Resolution urging the members of Congress from this Commonwealth to

use their influence with the Federal government to secure the transfer, for
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repairs, to the Boston Navy Yard of the steamship " Leviathan," property of
the Federal government.

(2) Resolution urging Congress to pass appropriate legislation to regulate
further the use of narcotic drugs.

(3) Resolution urging the Senate of the United States to pass the Dyer
Anti-Lynching Bill, so called.

(4) Resolution petitioning Congress to propose an amendment to the Fed-
eral Constitution which would give Congress the power to regulate the hours
of labor of women and minors.

1923.

(1) Resolution favoring the passage by Congress of legislation placing an
embargo on coal.

(2) Resolution urging Congress to enact legislation which would provide
adjusted compensation for men and women who served in the Army, Navy
and Marine Corps of the United States during the World War.

(3) Resolution favoring the passage of legislation to provide for the preser-
vation and protection of public records, and for the erection of a fireproof
building at Washington to serve as a repository of all national archives.

(4) Resolution entitled " In favor of a large proportion of funds for work
at the Boston Navy Yard," which requested the Navy Department to assign a
large share of the work of the department to the Boston Navy Yard.

In view of the foregoing, I am of the opinion that the expenditure of public
money involved in the carrying of the proposed bill into effect would be a
legal expenditure for a public purpose, and that the proposed bill, if enacted,
would not be repugnant or contrary to the Constitution, and would be con-
stitutional.

You have further requested my opinion whether the proposed bill, if enacted,

would be constitutional if changed in section 1 by striking out all after the
word " act " in line fourteen and inserting in place thereof the words " so

changing its provisions, conformably to the Eighteenth Amendment to the

Constitution of the United States, as to permit the manufacture, transportation

and sale, for beverage purposes, of beer, wine and other beverages containing

a greater percentage of alcohol than is at present permitted by said provisions."

In my opinion, the proposed bill so changed, if enacted, would be constitutional.

Very truly yours,

Jay R. Benton, Attorney General.

Public Work— Contract ivith Two or More Corporations, acting jointly —
Partnership.

A contract for public work may not legally be made by the Commonwealth
with two or more corporations, acting jointly.

Two or more corporations may not enter into a partnership.

April 26, 1923.

Hon. William F. Williams, Commissioner of Public Works.

Dear Sir : — You state that " the low bid on a contract was presented this

week by the Alco Contracting Company, Inc., and the Middlesex Construction

Company, Inc., as joint bidders. We have not previously had occasion to

execute a contract under conditions where two corporations were appearing as

partners, and are not sure that such an arrangement would be legal,"— and ask

me two questions :
—

" First : Can a contract legally be made between the Commonwealth and the

Alco Contracting Company, Inc., and the Middlesex Construction Company,
Inc., acting jointly as parties of the second part?

Second : If your reply to the first question is in the negative, can a contract

legally be made with either of said corporations under their joint proposal of

April 17, 1923?"
You further advise me that the board of directors of the Alco Contracting

Company, Inc., on April 4, 1923, passed a vote, of which the following is a copy:—
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" At a meeting of the Board of Directors of Aleo Contracting Co., Inc., held

this fourth day of April, 1923, all of the directors being present, Mr. Paul
Caputo, President, Matthew Cummings, Treasurer, Andrew DiPietro, it was

Voted, That the Board of Directors be authorized to form a partnership
with the Middlesex Construction Co., Inc., whenever in their judgment it is

advisable in handling large contracts.

A true copy.

Attest: Matthew Cummings, Clerk."

Also that the directors of the Middlesex Construction Company, Inc.,

passed a similar vote.

I am further advised that in the proposal signed jointly by these companies
the word " partnership " is not used ; it being simply a proposal signed by both
companies, presumably by the rjroper officer of each.

For reasons that will appear later, there seems to be no occasion for a pre-
cise and definite answer to your first question, but I deem it advisable to point
out to you certain propositions of law in connection therewith.

" It is familiar law that a corporation cannot enter into a partnership

"

(Williams v. Johnson, 208 Mass. 544, 552), so that, if the entering into this

contract generally by these corporations has the elements of a partnership, it

may not legally be done, and such a contract would be ultra vires, and, if exe-
cuted, unenforceable. Whether in this particular case it does amount to a
partnership obligation, I am not called upon to decide; but I point out to you
that apparently both companies felt they were entering into a partnership
obligation, which is evidenced by the vote passed by each. Upon the facts in
this particular case a court might well hold that the arrangement was a part-
nership matter, even though for a temporary purpose, and ultra vires.' See
Kelhi v. Biddle, 180 Mass. 147, and the comment on that decision in Williams
v. Johnson, supra, p. 552.

There is some authority, however, holding that while a corporation may not
enter into a partnership, it may enter into a joint venture. See Thompson
on Contracts, 2d ed., § 2337; Salem-Fairfield Telephone Association v. Mc-
Mahon, 78 Ore. 477.

But there is no Massachusetts decision taking this view, and the language
of the court in Williams v. Johnson, supra, p. 552, would seem to indicate that
the Massachusetts court would hold that such a contract as this came within
the condemnation of the rule laid down in that case. In so far, therefore, as
an answer to your first question is necessary in view of the circumstances
which have since been called to my attention, I advise you that such a con-
tract should not be entered into by any department of the Commonwealth, in
view of the cases above cited.

I am further advised, however, that this particular bid is considered by
your department as most advantageous to the Commonwealth; also, that one
of the corporations involved is willing to waive any rights it may have in
the bid and, so far as it may do so, assent to the awarding of the contract to
the other corporation. I am also advised that this is a work in which it is not
necessary, as a matter of law, for your department to advertise for bids; that
it might award the contract without bids; and that it might reject all bids
now and award the contract without calling for new ones. In the light of these
facts, therefore, I come to the answer to your second question, and advise you
that it would seem to rest within your sound discretion to grant this contract
to one of the two corporations mentioned upon the terms as outlined in the
proposal. In such case there should be a new proposal signed by the single

company and, for the purposes of your record, a proper waiver by the other
company of any right it may possibly have in the premises. In so deciding,
I do not intend that any precedent be established or any rule of law laid down
as authority for such course in a situation where the contract is required by
law to be let on competitive bids after advertisement.

Yours very truly,

Jay R. Benton, Attorney General.
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Constitutional Law— Venue of Crimes— Jurisdiction— Vicinity.

The word " vicinity," as used in article XIII of the Declaration of Rights, is

not synonymous with " county."

Common law courts have inherent power to order a change of venue to secure

an impartial trial.

An act providing that a defendant shall not be discharged for want of juris-

diction if the prosecuting officer, before trial, petitions for leave to pro-
ceed, stating that he is in doubt as to the court's jurisdiction, and the court

orders him to proceed, and the evidence at the trial discloses that the

crime was committed without the county or territorial jurisdiction of the

court, is constitutional.

Mat 1, 1923.

His Excellency Chaining H. Cox, Governor of the Commonwealth.

Sir : — You request me to consider House Bill No. 1419, entitled " An Act
relative to the venue of crimes in general."

Article XIII of the Declaration of Eights provides :
—

" In criminal prosecutions, the verification of facts, in the vicinity where
they happen, is one of the greatest securities of the life, liberty, and property
of the citizen."

The word " vicinity," as used in that article, is not synonymous with
" county," nor is the article affirmative of the right of a citizen to be tried in

any particular county.

In Commonwealth v. Parker, 2 Pick. 550, 553-554, the court said :
—

" The word vicinity is not technical, with a precise legal meaning, as the

word county or the ancient word visne, vicinage, would be held to be.

And considering that the declaration of rights was framed by men well ac-

quainted with the common law, as well as with the colonial and provincial

regulations and practice of Massachusetts, we may well presume that the use

of a common and popular, instead of a technical word, in this article of the

declaration, was not accidental. The form in which the principle is ex-

pressed is also worthy of consideration. It is not prohibitory of a trial of an
offence, in any other county than that in which it happened; nor is it affirma-

tive of a right in the citizen to be tried in any particular county. It is

merely declaratory of the sense of the people, that the proof of facts in crimi-

nal prosecutions should be in the vicinity or neighbourhood where they

happen. . . .

... It may be considered questionable whether those who framed the bill

of rights intended to tie the hands of the legislature, with the history of parlia-

mentary proceedings before them, from which they could perceive the ex-

pediency, if not the necessity, of leaving the legislature without any other re-

striction than that which would be derived from respect to the declared sense

of the people, that trials in the vicinity were always desirable, when they could

be had there without great inconvenience to the public. It must have been
known also, that the principle of the common law limiting the trials of crimes

to the county within which they were committed, had been necessarily departed

from by our ancestors in the early history of the country; for all capital

felonies were cognizable only in the Court of Assistants, which court held its

sessions only in Boston for the whole colony, and it was expressly ordained

that the jurors attending this court should be summoned from the counties

of Suffolk and Middlesex; so that in whatever other county a capital offence

was committed, it was necessarily tried in the county of Suffolk. Vid. Ancient
Charters and Col. Laws, dec, pp. 90, 144."

After referring to several Colonial statutes, the court also said, at page
554: —

" This being the state of things at the time of the adoption of the constitu-

tion, and the probable creation of new counties, whose population might not
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justify the sending of the Supreme Court into them, being probably foreseen,
it may well be supposed that the wise men who framed the declaration of rights,
when they proposed to the people to declare, that in ' criminal trials, the veri-
fication of facts in the vicinity where they happen, is one of the greatest se-
curities of the life, liberty and property of the citizen,' intended to hold out a
caution to all future legislatures to regard this principle, in their laws con-
cerning crimes and punishments, but not to prohibit them from causing trials

to be had in adjoining counties when the public interest should demand it.

And that this has been the contemporaneous, practical and uniform construc-
tion of this article by the legislature and courts of law, from the adoption of
the constitution doton to the present period, may be safely inferred from many
statutes which have passed, and judicial decisions which have taken place, in
relation to this subject."

The court, after referring to various statutes enacted between 1782 and 1795,
providing for the trial of criminal cases outside of the county in which the
crime had been committed, further said, at page 555 :

—
" These frequent acts of the legislature abundantly show the public sense of

the intention of the people in the declaration referred to; and the judicial
trials which have taken place out of the county in which the offences were com-
mitted have been numerous. Until the recent act, giving the Court of Com-
mon Pleas, when sitting in the county of Nantucket jurisdiction of all crimes
committed there, excepting such as are capital, all crimes committed there not
cognizable by the Court of General Sessions or the Court of Common Pleas, ac-
cording to the former jurisdiction of these courts, have been tried before the
Supreme Judicial Court in Suffolk."

St. 1795, c. 81, provided that the Supreme Judicial Court holden at Boston,
within and for the County of Suffolk, should have original jurisdiction and
cognizance of all crimes committed in the County of Nantucket which were not
cognizable by the Court of General Sessions there, and provided, further, that
in capital cases only, if the defendant so requested, the court should issue a
venire for at least six jurors from the County of Nantucket.

K. S. (1836), c. 133, § 7, now G. L., c. 277, § 57, provided that any offence

committed within one hundred rods of the dividing line between two counties
might be prosecuted and punished in either county. In Crocker v. Justices

of the Superior Court, 208 Mass. 162, the petitioners had been indicted for a
felony, and the question was whether the Superior Court had jurisdiction to

order a change of the place of trial from one county to another, if and when
satisfied that a fair and impartial trial could not be had within the county
where the venue was laid in the indictment. The court held that that court
had such jurisdiction, and said, at pages 174^-175 :

—
" In the light of the history of our common law and the jurisdiction of our

courts, we are of opinion that these statutes, so far as they empower a trans-

fer in order to secure an impartial trial, are but declaratory of the common
law and confer no new power. . . . These statutes and this principle for se-

curing an impartial trial in exceptional eases are in no way at variance with
the general proposition qf art. 13 of the Declaration of Rights as to the im-
portance of the verification of facts in the vicinity where they happen.

The weight of opinion in those of the older States, whose judicial history is

most nearly like our own, supports the view that it is an inherent power of

common law courts to order a change for the purpose of securing an impartial

trial."

The court further said at page 179 :
—

" A court of general jurisdiction ought not to be left powerless under the

law to do within reason all that the conditions of society and human nature

permit to provide an unprejudiced panel for a jury trial. Without such a
power it might become impossible to do justice either to the general public

or to the individual defendant."
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The proposed bill provides, in substance, that when the Attorney General or
the district attorney petitions to the court before proceeding with the trial of a
criminal case for leave to proceed, stating that he is in doubt from the state of
the evidence then in his possession as to whether or not the crime was com-
mitted within the county or territorial jurisdiction of the court, and the court,

after hearing the petition, orders the trial to proceed, the defendant shall not
be discharged for want of jurisdiction if the evidence as developed at the trial

discloses that the crime was committed without the county or territorial juris-

diction of the court. Such an act is one that public good and necessity re-

quire, and, without it, it might be difficult to do justice to the general public.

The proposed bill is not, in my opinion, inconsistent with either the spirit or

the letter of article XIII of the Declaration of Rights. I am therefore of the

opinion that the proposed bill, if enacted, would be constitutional.

Yours very truly,

Jay R. Benton, Attorney General.

Constitutional Law— Intoxicating Liquors— Federal Permit.

An act providing that no person shall manufacture, transport, import or ex-

port intoxicating liquors or certain non-intoxicating beverages unless he
shall have obtained the Federal permit required therefor by the laws of

the United States, is constitutional.

May 8, 1923.

His Excellency Channing H. Cox, Governor of the Commonwealth.

Sir : — You request me to consider House Bill No. 1433, entitled " An Act
relative to intoxicating liquors and certain non-intoxicating beverages," which
reads as follows :

—
" No person shall manufacture, transport by air craft, water craft or vehi-

cle, import or export spirituous or intoxicating liquor as defined by section

three, or certain non-intoxicating beverages as defined by section one, unless

in each instance he shall have obtained the permit or other authority required

therefor by the laws of the United States and the regulations made thereunder."

Certain portions of the proposed bill were recommended by the Attorney
General in his last annual report, on the unanimous request of the district at-

torneys and the district attorneys-elect of the various districts of the Common-
wealth.

By Mass. Const., c. I, § I, art. IV, the Legislature is given full power and
authority to make, ordain and establish all manner of wholesome and reasonable

orders, laws, statutes and ordinances, directions and instructions, not repug-

nant or contrary to the Constitution, as they shall judge to be for the good
and welfare of the Commonwealth and for the government and ordering

thereof. Legislative power is thereby vested exclusively in the General Court,

except so far as modified by the initiative and referendum amendment. It is a

power which cannot be surrendered or delegated, or performed by any other

agency. Graham v. Boberts, 200 Mass. 152; Boston v. Chelsea, 212 Mass. 127;
Dinan v. Swig, 223 Mass. 516 ; Opinion of the Justices, 239 Mass. 606.

The question of the constitutionality of various provisions of law relative

to intoxicating liquors (House Bill No. 1612 of 1921) was fully considered by
the justices of the Supreme Judicial Court. Opinion of the Justices, 239 Mass.

606. At page 610, the justices said :
—

" It is attempted by these sections and possibly by other sections to make
the substantive law of the Commonwealth in these particulars change auto-

matically so as to conform to new enactments from time to time made by Con-
gress and new regulations issued pursuant to their authority by subsidiary

executive or administrative officers of the United States. It purports to create

offences and impose punishments therefor, not by definition and declaration,

but by reference to what may hereafter be done in these particulars by the

Congress of the United States and those by it authorized to establish regulations.
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We are of opinion that legislation of that nature would be contrary to the

Constitution of this Commonwealth."

At pages 611-612, the justices said :
—

" By several sections of the proposed statute compliance with certain pro-
visions of an act of Congress or valid regulations made pursuant to its author-
ity is made a condition to the performance of conduct permitted by the pro-
posed bill. Such conditions, even though the act of Congress may be changed,
involve no modification of the law of Massachusetts. That stands as enacted.

In this class fall §§ 11, 17, 19 and 23 of the proposed bill, which do not con-
travene any constitutional guaranty."

Section 11 of the bill of 1921 provided, in part, that no license issued by the
Board of Registration in Pharmacy should be valid unless the licensee was
lawfully authorized by the laws of the United States, and the regulations made
thereunder, to sell intoxicating liquors for medicinal purposes. Section 17 of
that bill provided, in part, that no manufacturer or wholesale druggist should
sell or otherwise dispose of any liquor except to persons having permits re-

quired by the laws of the United States, and the regulations made thereunder,
to purchase in such quantities. Section 19 of that bill provided, in part, that

a carrier should deliver liquor only to persons who present a verified copy of a
permit to purchase, in the form required by the laws of the United States, and
the regulations made thereunder. Section 23 of that bill provided, in part,

that it was unlawful for any person to advertise liquor or the price at which it

might be obtained, but that manufacturers and wholesale druggists holding
permits to sell liquor, required by the laws of the United States, and the regu-
lations made thereunder, were not prohibited from furnishing price lists, with
a description of the liquor for sale, to persons permitted to purchase liquor.

The four foregoing sections, in the opinion of the justices, did not contra-

vene any constitutional guaranty. See also Attorney General's Report, 1921,

p. 171.

The proposed bill provides that no person shall manufacture, transport,
import or export intoxicating liquors or certain non-intoxicating beverages un-
less in each instance he had obtained the permits or other authority required
therefor by the laws of the United States, and the regulations made there-

under.
Applying the test of constitutionality, as defined in Opinion of the Justices,

239 Mass. 606, I am unable to differentiate the provisions of the proposed bill

from the provisions of the four sections of the bill of 1921, which were held to

be constitutional.

There is no substantive difference between the bill now before me and the

provisions of St. 1922, e. 427, § 1, sub-section 3 (an act to carry into effect, so
far as the Commonwealth of Massachusetts is concerned, the Eighteenth Amend-
ment to the Constitution of the United States). That there were no constitu-

tional objections to those provisions was twice held by my predecessor.

In view of the foregoing, I am of the opinion that the proposed bill, if

enacted, would be constitutional.

Very truly yours,

Jay R. Benton, Attorney General.

Justice of the Peace— Notary Public— Tenure of Office— Bemoval from the

Commonwealth.

During the period for which a person is commissioned a justice of the peace
or a notary public he is authorized, while in this Commonwealth, to act

as such unless and until he has been removed by action of the Governor
and Council, as provided by the Constitution, although he cannot act as

such when outside the jurisdiction of the Commonwealth.
A removal from the jurisdiction does not ipso facto terminate the tenure of

office of a public official.
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May 10, 1923.
Hon. Frederic W. Cook, Secretary of the Commonwealth.

Dear Sir: — You request my opinion on the following facts: —
" Under date of July 3, 1918, a man residing in Somerville, Mass., was com-

missioned as a justice of the peace and a notary public by the Governor and
Council. The commissions, under the Constitution, were to expire July 3, 1925.

About September, 1920, he left Massachusetts and became a resident of Maine,
where he continued to live for a year and a half, during which period of time
he exercised the voting privilege in that state. About one year ago he re-

turned to Massachusetts and resumed residence in the city of Somerville.

Under the conditions referred to, can he now act as a justice of the peace
and a notary public under the commissions of July 3, 1918, or is it your opinion
that he must again be appointed by the Governor and Council so to act?"

Mass. Const., pt. 2d, e. Ill, art. I, as amended by Mass. Const. Amend.
LVTII, provides as follows :

—
" The tenure, that all commissioned officers shall by law have in their offices,

shall be expressed in their respective commissions. All judicial officers, duly

appointed, commissioned, and sworn, shall hold their offices during good
behavior, excepting such concerning whom there is different provision made
in this constitution : provided nevertheless, the governor, with consent of the

eouncil, may remove them upon the address of both houses of the legislature:

and provided also that the governor, with the consent of the council, may after due
notice and hearing retire them because of advanced age or mental or physical

disability. Such retirement shall be subject to any provisions made by law as

to pensions or allowances payable to such officers upon their voluntary

retirement. "

Mass. Const., pt. 2d, c. Ill, art. Ill, provides for the tenure of commissions

of justices of the peace as follows :
—

" In order that the people may not suffer from the long continuance in

place of any justice of the peace who shall fail of discharging the important

duties of his office with ability or fidelity, all commissions of justices of

the peace shall expire and become void, in the term of seven years from their

respective dates; and, upon the expiration of any commission, the same may,
if necessary, be renewed, or another person appointed, as shall most conduce

to the well-being of the commonwealth. "

In an opinion from a former Attorney General to His Excellency the Gov-
ernor, under date of December 27, 1921 (Attorney General's Report, 1921,

p. 359 ) , it was stated :
—

" Although the Constitution expressly provides that residence for a cer-

tain fixed period of time within the Commonwealth is a prerequisite to

the election or appointment of many officers (for example, governor, Mass.

Const., pt. 2d, c. II, § I, art. II ; lieutenant-governor, Mass. Const., pt. 2d,

c. II, § II, art. I ; councillors, Mass. Const. Amend. XVI ; senators, Mass.

Const. Amend. XXII; representatives, Mass. Const. Amend. XXI; secre-

tary, treasurer and receiver-general, auditor and attorney-general, Mass. Const.

Amend. XVII), nevertheless, nowhere in the Constitution or in the General

Laws is there to be found any requirement as to time of residence in Massa-
chusetts before a person may become a justice of the peace or a notary public."

There is likewise no provision in the Constitution or statutes that removal
from this Commonwealth shall ipso facto terminate the commission of a jus-

tice of the peace or a notary public. That a removal from the jurisdiction does

not ipso facto terminate the tenure of office of a public official is evidenced

by the fact that it has been deemed necessary or advisable by the Legislature

to enact a statute declaring in certain cases that such removal shall terminate

the office specified. For example, G. L., c. 41, § 109, provides, in part,

that " if a person removes from a town he shall thereby vacate any town
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office held by him. " I am aware of no similar provision of law respecting
justices of the peace or notaries public.

By the Constitution of the Commonwealth the office of justice of the peace
is a judicial office. Opinion of the Justices, 107 Mass. 604. While the office

of notary public is not a judicial office, nevertheless, the Constitution provides
(Mass. Const. Amend. IV) that "notaries public shall be appointed by the
governor in the same manner as judicial officers are appointed and shall

hold their offices during seven years."

The Constitution, however, provides for the removal of justices of the peace
and notaries public. Mass. Const. Amend. XXXVII, provides :

—
" The governor, with the consent of the council, may remove justices of

the peace and notaries public. "

It accordingly follows that during the period for which a person is com-
missioned a justice of the peace or a notary public he is authorized, while in
this Commonwealth, to act as such unless and until he has been removed by
action of the Governor and Council, as provided by the Constitution, supra,
although he cannot act as such when outside the jurisdiction of the Common-
wealth. See V Op. Atty. Gen. 166.

Yours very truly,

Jay R. Benton, Attorney General.

Constitutional Law— Disposition of Land no longer adapted to Public Uses—
Public Charity— Impairment of Obligation of Contract— Cy Pres—
Sale of Obsolete Property— Payment of Moneys received into State
Treasury.

Land acquired by the Commonwealth by eminent domain or through expendi-
ture of public funds, held strictly for public purposes and not subject
to the terms of any gift, devise, grant, bequest or other trust or condition,
is under the control of the General Court, and may be transferred to an
agency of the State government or devoted to some other public use by
legislative mandate.

However, if land is subject to the terms of any gift, devise, grant, bequest or
other trust or condition, the Legislature is not at liberty to dispose of
the land or devote it to other purposes.

If it has become impracticable to administer a charitable trust according to
its terms, a court of equity will exercise its power to devise some method
of administering the charity cy pres to accomplish substantially the same
result.

As an essential part of the duties of the Department of Public Welfare, it

has the right to dispose, by sale, of dead and dying timber on land under
its control.

The moneys received from the sale of such timber must be paid into the State
treasury, in compliance with Mass. Const. Amend. LXIII, § 1.

Mat 14, 1923.

Mr. Richard K. Conant, Commissioner of Public Welfare.

Dear Sir: — You request my opinion upon certain questions of law having
to do with a tract of land in the town of Walpole, known as Bobbins Farm,
and under the control of your department.
Your first question is based on the following set of facts. Chapter 101 of

the Resolves of 1911 authorized the State Board of Charity, whose powers
and duties your department has since taken over, to receive and hold on behalf
of the Commonwealth the right, title and interest in the said Robbins Farm,
and to maintain the same, and to use it exclusively for and in connection with
the care of minors. You state that your department is unable now to make
any satisfactory use of this property for the purpose for which it was given
to the Commonwealth, and the cost of the caretaker is, in your opinion, an
unwarranted expense. You state that the heirs are willing to take the property
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back or to have it sold and the proceeds applied, in pursuance of the trust,

to any other charity. You inquire whether or not your department has the

power to dispose of the property.

Land acquired by the Commonwealth, a city or a town by eminent domain
or through expenditure of public funds, held strictly for public purposes and
not subject to the terms of any gift, devise, grant, bequest or other trust or
condition, is under the control of the General Court. It may be transferred

to some other agency of government or devoted to some other public use by
legislative mandate. Up to 1921 the question never had arisen, for express
judicial determination in this Commonwealth, as to whether land once taken
in fee for a public use could be sold and devoted to private uses when, through
lapse of time or by reason of changed conditions, and under legislative authority,

it had been decided that such land was no longer needed for public uses. By
the case of Wright v. Walcott, 238 Mass. 432, it was decided that such a sale

would be valid when authorized by the Legislature. As shown above, this

does not hold where the land is subject to the terms of any gift, devise, grant,

bequest or other trust or condition. The Robbins Farm, held by your de-

partment, is apparently subject to the terms of a trust, and if the charitable

gift can be administered according to the directions of the donor, in my
judgment, the Legislature is not at liberty to dispose of the land upon considera-

tions of policy or convenience. If it has become impracticable to administer

this charitable trust according to its terms, it may well be that a court of

equity will exercise its power to apply the doctrine of cy pres; that is, to

execute the charitable trust as nearly according to the intent of the donor as

circumstances will permit.

Your second question arises out of the following set of facts. On this

Robbins Farm there is standing timber which Chief Forester Cook, of the

Department of Conservation, has reported to you is infested with gypsy moths,

so that most of it is dead. You ask whether or not you have the power to

cut this dead and dying timber and sell the same.

I find no special provision authorizing the sale of property by your depart-

ment, but there can be no question that, under your general powers, you
have the right to dispose of such property as you can no longer utilize. Such
a right is incidental to and is an essential part of the duties given to you for

the proper management and conduct of the properties under your control.

These rights do not, however, confer upon you the right to expend the moneys
received by you from the sale of such timber. Such moneys once received

must be turned over to the Treasurer and Receiver General, in compliance

with Mass. Const. Amend. LXIII, § 1, which provides that " all money re-

ceived on account of the commonwealth from any source whatsoever shall be

paid into the treasury thereof. " In addition, if you dispose of the afore-

said timber by sale, you should conform to such rules as the Commission on
Administration and Finance has made affecting the " disposal of obsolete, ex-

cess and unsuitable supplies, salvage and waste material and other property,"

as provided by St. 1922, c. 545, § 12.

Yours very truly,

Jay R. Benton, Attorney General.

Constitutional Law— Taxation— Excise Tax— Tax upon the Sale of Gaso-

line for Consumption in the Operation of Motor Vehicles upon the High-
ways of the Commonwealth.

House Bill No. 1520 imposes an excise tax upon the privilege of driving motor
vehicles upon the public highways of the Commonwealth, and not upon
the privilege of selling gasoline.

An excise tax upon the privilege of driving motor vehicles upon the highways
of the Commonwealth, which contains a provision that " no provisions

of this chapter shall apply ... to interstate commerce, except in so

far as the same may be permitted under the . . . constitution of the

United States and the acts of congress," is not in contravention of either

the Federal or the State Constitution.
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In an excise tax upon the privilege of driving motor vehicles upon the high-

ways of the Commonwealth the amount of gasoline purchased for con-
sumption in the operation of motor vehicles affords a fair criterion of the
extent to which the highways are used, and the imposition of the tax upon
the sale of gasoline for that purpose is a proper and convenient method
of administration.

Quaere, Whether an excise tax upon the privilege of selling gasoline generally
would not be unconstitutional.

A tax imposed upon the sale of gasoline for consumption in the operation
of motor vehicles is not an import duty, within the prohibiten of U. S.

Const., art. I, § 10.

May 14, 1923.

Hon. B. Loring Young, Speaker, House of Representatives.

Dear Sir: — I have the honor to acknowledge the receipt of an order of the
House of Representatives in the following form :

—
'•' Ordered, That the Attorney General be requested to furnish to the House

of Representatives an opinion on the constitutionality of the bill to provide
funds toward the cost of construction and maintenance of highways and
bridges by means of an excise tax on gasoline and other fuel used for propel-
ling motor vehicles over the highways of the Commonwealth " (House Bill

No. 1520).

Your inquiry requires consideration of pertinent provisions of both the
Constitution of Massachusetts and of the United States.

I. Has the Legislature the power, under the Constitution of Massachusetts,
to pass an excise tax of the nature of the one under consideration?

If the tax be viewed as one imposed upon the privilege of selling gasoline,

the question is not free from doubt.

Mass. Const., pt. 2d, c. I, § I, art. IV, provides :
—

" And further, full power and authority are hereby given and granted to

the said general court, ... to impose and levy proportional and reasonable
assessments, rates, and taxes upon all the inhabitants of, and persons resident,

and estates lying, within the said commonwealth; and also to impose and levy
reasonable duties and excises upon any produce, goods, wares, merchandise,
and commodities, whatsoever, brought into, produced, manufactured, or being
within the same ; . . .

"

Prior to 1883 the court seemed inclined to construe very broadly the grant
of power to levy excise taxes. In Portland Bank v. Apthorp, 12 Mass. 252, 256,

Chief Justice Parker expounded the significance of this clause of the Consti-

tution in a paragraph which has since become classic. He said :
—

" The term excise is of very general signification, meaning tribute, custom,
tax, tollage, or assessment. It is limited, in our constitution, as to its opera-
tion, to produce, goods, wares, merchandise and commodities. This last word
will perhaps embrace everything, which may be a subject of taxation, and has
been applied by our legislature, from the earliest practice under the constitu-

tion, to the privilege of using particular branches of business or employment,
as the business of an auctioneer, of an attorney, of a tavern keeper, of a re-

tailer of spirituous liquors, &c.

It must have been under this general term commodity, which signifies con-

venience, privilege, profit and gains, as well as goods and wares, which are

only its vulgar signification, that the legislature assumed the right which has

been uniformly and without complaint exercised for thirty years, of exacting

a sum of money from attornies, and barristers at law, vendue masters, tavern

keepers and retailers. For every man has a natural right to exercise either

of these employments free of tribute, as much as a husbandman or mechanic
has to use his particular calling. The money required of them is not a pro-

portional tax; nor is it an excise or duty upon produce, goods, wares or mer-

chandise. It is a commodity, convenience or privilege, which the legislature
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has, by eotemporaneous construction of the constitution, assumed a right to

sell at a reasonable price: and by parity of reason it may impose the same
conditions upon every other employment or handicraft. "

This statement appears to have been accepted as the true exposition of

the meaning of the clause for many years. Commonwealth v. People's Five
Cents Savings Bank, 5 Allen, 428, 431.

Under these decisions an excise tax could be imposed upon the exercise of

a so-called " natural right " as readily as upon one created or subject to

regulation by law.

In 1883, however, the Supreme Court adopted a narrower view of the powers
of the Legislature, and held that an act extending the excise tax previously

laid on corporations so as to include unincorporated companies with a capital

stock divided into transferable shares was unconstitutional. Gleason v. McKay,
134 Mass. 419.

The view put forward in Gleason v. McKay, supra, was severely criticized in

the case of Minot v. Winthrop, 162 Mass. 113, but appears to have been at

least partially readopted in O'Keefe v. Somerville, 190 Mass. 110.

In Opinion of the Justices, 196 Mass. 603, rendered in 1908, the question of

the constitutionality of an act imposing a tax on sales of shares or certificates

of stock in any domestic or foreign corporation or association was under con-

sideration. A majority of the court held that such an act would be consti-

tutional. The justices were divided in their opinion as to the true significance

and effect of the earlier cases. Three of the justices were of the opinion that
" the power of the General Court in imposing and levying an excise duty
is not less extensive than that of Congress. " Three dissented from this

opinion, and held that the powers of the Massachusetts Legislature in this

respect were narrower than those of Congress, and that an excise tax on the

exercise of a purely natural right was unconstitutional. The present chief

justice expressed the opinion that " although, speaking generally, the right

to own property is absolute, the right to contract with reference to all sales

of property is not equally absolute, " and that a sale of an interest in an
unincorporated association, when included in a legal, general classification,

might be the subject of an excise tax.

That Congress has the power to impose an excise tax upon the sale of a
commodity seems clear. McCray v. United States, 195 U. S. 27.

It is unnecessary, however, to hazard an opinion upon the point on which
the court divided in Opinion of the Justices, 196 Mass. 603, in order to answer
the inquiry propounded to me. Another line of reasoning suggests itself upon
which, in my opinion, the validity of the proposed tax may be rested.

Many features of the act suggest that the privilege upon which the excise

is imposed is in reality the privilege of driving motor vehicles upon the public

highways of the Commonwealth, rather than that of selling gasoline; and that

a tax is imposed upon the sale of gasoline merely as a convenient method
of administration and because the amount of gasoline purchased affords a
fair and workable, if rough, criterion of the extent to which the highways
are used.

The title of the act is significant,— " An Act to provide funds toward
the cost of construction and maintenance of highways and bridges by means
of an excise tax on gasoline and other fuel used for propelling motor vehicles

over the highways of the Commonwealth." The " fuel " upon the sale of

which the tax is nominally imposed is defined in section 1 by reference to

its suitability for use in propelling motor vehicles. In the same section
" purchaser " and " sale " are so defined as to include within the act the trans-

fer of fuel by a distributor into his own motor vehicle. Section 7 exempts
from taxation sales of fuel subsequently consumed in any manner other than
" in the operation of motor vehicles operated or intended to be operated over
the highways of the commonwealth. " Section 9 provides that the tax in

every instance shall be borne by the purchaser; and that the exemption estab-

lished by section 7 shall be effected by a rebate to the ultimate consumer, that
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is, the motorist, himself, not to the original distributor or to any middleman.
Finally, by section 13 the entire net yield of the tax is to be credited to a
" gasoline-highway fund, " and expended for the construction, improvement
and maintenance of public ways and highways.
The power of the Commonwealth in the regulation of its own public ways

is beyond question. Commonwealth v. Slocum, 230 Mass. 180; Burgess v.

Mayor and Aldermen of Brockton, 235 Mass. 95. Viewed, therefore, as an
excise tax, or toll, for the use of the public ways of the Commonwealth, the

proposed act is, in my opinion, within the power conferred upon the Legisla-

ture by the Constitution of Massachusetts.

The constitutionality of the State registration law, under which the tax is

graded by reference to horse power, rests upon a similar principle. Hendrick
v. Maryland, 235 U. S. 610; Kane v. Titus, 81 N. J. L. 594, 598; Kane v. New
Jersey, 242 U. S. 160, 168.

The Constitution of the State of New Hampshire has no provision per-

mitting the imposition of an excise tax; and it is beyond the constitutional

power of the Legislature to impose any taxes other than " proportional and
reasonable assessments, rates and taxes. " State v. Express Co., 60 N. H. 219

;

Curry v. Spencer, 61 N. H. 624. Yet the justices of the Supreme Court of
|

New Hampshire have recently rendered an opinion based upon reasoning

similar to that relied upon above, to the effect that " a gasoline tax collected

from wholesalers on all sales of gasoline, with a provision for a rebate to

consumers who use the gasoline for purposes other than the operation of auto-

mobiles, " " amounts to the same thing, in substance, as a toll for the use

of the highways, and may lawfully be imposed by the Legislature. " Opinion

of the Justices, 120 Atl. 629, 631.

The license required by section 2 appears to me .an appropriate method of

enforcing the proposed tax; one well adapted, at least, if not essential, to its

efficient administration, and unobjectionable, provided the tax itself, to which
it is merely incidental, is one which the Legislature is competent to impose.

Cf. Boston v. Schaffer, 9 Pick. 415; Dewey v. Richardson, 206 Mass. 430.

II. The proposed act gives to persons who buy fuel, as denned therein, on
which an excise has been paid, and who consume the same " in any manner ex-

cept in the operation of motor vehicles operated or intended to be operated
over the highways of the commonwealth, " a right to be reimbursed the amount
of the excise, and " motor vehicle " is so denned as to except " boats, tractors

used exclusively for agricultural purposes, and such vehicles as run only on
rails or tracks. "

The question is presented whether these exemptions constitute an arbitrary

discrimination and class legislation, in contravention of either the Federal or
the State Constitution.

In Connolly v. Union Sewer Pipe Co., 184 U. S. 540, a State anti-trust act

excepting from its operation " agricultural products or live . stock while in

the hands of the producer or raiser, " was held unconstitutional because it

created an abitrary discrimination and denied to others the equal protection
of the laws. See V Op. Atty. Gen. 80. But this case has frequently been
distinguished in more recent decisions of the Supreme Court of the United
States, and the court has gone far in upholding classifications as reasonable,

against attack on the ground of inequality or discrimination. International
Harvester Co. v. Missouri, 234 U. S. 199; Commonwealth v. Titcomb, 229
Mass. 14. If, as I have indicated, the proposed tax is to be regarded as a toll

for the use of the highways of the Commonwealth, then, clearly, the exemption
from tax of sales of fuel for other purposes is fully justified.

III. The remaining question is whether in any other respect the proposed
act conflicts with any provision of the Federal Constitution.

U . S. Const., art. I, § 10, provides :
—

" No state shall, without the consent of the congress, lay any imposts or duties

on imports or exports, except what may be absolutely necessary for executing its

inspection laws.

"



102 P.D. 12.

U. S. Const., art. I, § 8, provides :
—

" The congress shall have power ... to regulate commerce with foreign na-
tions, and among the several states, and with the Indian tribes; ..."

In my opinion, the first of these provisions, that forbidding any State to

impose an import tax, is not violated by the proposed act. No tax is imposed
upon the importation of gasoline into the State. It may be imported freely,

kept for any length of time, and used by the importer for any purpose other
than the propulsion of a motor vehicle, without subjecting the importer to any
tax liability. In short, the tax, in my opinion, is not in any true sense an
import duty.

So far as the question of possible encroachments upon Congress' power
over interstate commerce, under section 8 of article I, quoted above, is con-

cerned, the act is carefully drawn to avoid any such difficulty.

The sales forbidden by section 2 unless a license has first been procured by
the distributor, are specifically restricted to exclude sales, the imposition of

a tax upon which would be unconstitutional because a burden upon interstate

commerce.
As previously stated, any person who consumes fuel on which an excise has

been paid, " in any manner except in the operation of motor vehicles operated
or intended to be operated over the highways of the commonwealth, " by sec-

tion 7 is entitled to be reimbursed the amount of the excise.

Section 8 provides :

—

" No provisions of this chapter shall apply or be construed to apply to in-

ternational or interstate commerce, except in so far as the same may be per-

mitted under the provisions of the constitution of the United States and the

acts of congress. "

And section 12 establishes appropriate machinery for the enforcement of

this immunity. That section provides :
—

" The supreme judicia], court shall have jurisdiction in equity to restrain

the collection, upon any sale exempted by the constitution and laws of the

United States, of the excise imposed by this chapter. Said bill shall be brought
against the commissioner, whether the question of the collection of the excise

is in the hands of the attorney general or pending before the board of appeal or

is still in the hands of the commissioner.

"

In view of these safeguards against encroachment upon the exclusive power
which Congress possesses over interstate commerce, I am of the opinion that

the proposed tax contravenes no provision of the Federal Constitution.

It follows that, in my opinion, House Bill No. 1520 is within the power of

the Legislature to enact and, if so enacted into law, would be constitutional.

Very truly yours,

Jay R. Benton, Attorney General.

Constitutional Law— Arbitrary Discrimination— Class Legislation— Market-
ing Contracts between Co-operative Agricultural Associations and their

Members.

A statute providing for the incorporation of co-operative agricultural associa-

tions without capital stock, authorizing the making of marketing contracts

between such corporations and their members for the sale of their products

for a certain period of time exclusively to or through the corporation, and
providing that such contracts should not be construed as in violation of the

anti-trust laws contained in G. L., c. 93, § § 1-7, unless they resulted in undue
enhancement of prices, would not be unconstitutional as making an arbi-

trary discrimination in favor of a particular class.

Mat 15, 1923.

His Excellency Cbanning H. Cox, Governor of the Commonwealth.

Sir: — You have transmitted to me for examination and report House Bill

No. 1398, entitled " An Act to provide for the incorporation of co-operative

agricultural associations without capital stock."
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The purpose of the bill, as its title and its provisions indicate, is to authorize

the incorporation without capital stock of associations engaged in any kind of

farming business, to provide for the management of such corporations by the

members thereof and to limit the membership to persons engaged in the pro-

duction of products handled by the corporation, to permit the making of market-
ing contracts between such corporations and their respective members " by
which the members shall agree to sell, for any period of time not exceeding

ten years, all or any specified part of their products or of certain specified

products exclusively to or through the corporation or any agency designated

by it," and to make such marketing contracts effective by authorizing the

fixing of liquidated damages for breach thereof and by providing that the

corporation may be entitled to an injunction against a member for breach

or threatened breach of the contract with reference to its provisions for sale or

delivery of products. There is a provision that " such contract shall not be

construed as a violation of any provision of sections one to seven, inclusive,

of chapter ninety-three, unless it results in an undue enhancement of the price

of the product to which the contract applies," and that such corporation shall

not be liable to prosecution for any action, reasonable and proper, in the exer-

cise of the rights conferred upon it by the act. There are further provisions

imposing taxes on such corporations; and other provisions the object of which
is to remove inconsistencies in other parts of the General Laws.
Some of the provisions of the proposed act in the form submitted by Your

Excellency seem to me to be, if not actually unconstitutional, at least objection-

able because in several respects they appear to run counter to the policy of

our laws. Proposed amendments to the bill have been drafted which, in my
opinion, if adopted, would cure the defects in the present bill which I have

referred to.

The proposed amendments do not, however, attempt to deal with the possi-

ble objection to the bill because of the provisions authorizing the making of

marketing contracts between the corporations and their members and except-

ing such contracts from the operation of the anti-trust laws contained in G. L.,

c. 93, §§ 1-7. The question, therefore, must be considered whether this author-

ization and exception constitute an arbitrary discrimination and class legisla-

tion, making the provisions unconstitutional.

In Connolly v. Union Sewer Pipe Co., 184 U. S. 540, a State anti-trust act

excepting from its operation " agricultural products or live stock while in the

hands of the producer or raiser " was held unconstitutional because it created

an arbitrary discrimination and denied to others the equal protection of the

laws. On the authority of this case, one of my predecessors held, in an opinion
to the Governor under date of May 24, 1917 (V Op. Atty. Gen. 80), that

an act was unconstitutional, the object of which was " to prohibit combinations
and monopolies to control prices of commodities in common use," which con-

tained a provision excepting from its operation " agreements between farmers,

or other persons engaged in agricultural or horticultural pursuits, relative

to the sale of the products of their own farms." But the Connolly case

has frequently been distinguished in more recent decisions of the Supreme
Court of the United States, and the court has gone far in upholding classifi-

cations as reasonable, against attack on the ground of inequality or discrimi-

nation. International Harvester Co. v. Missouri, 234 U. S. 199; C. A. Weed
& Co. v. Lockwood, 266 Fed. 785, 791, 792; Commonwealth v. Titcomb, 229
Mass. 14, and cases cited.

Indeed, Congress itself has excepted agricultural and other associations from
the operation of anti-trust laws. Section 6 of the Clayton Act (Act of October

15, 1914, c. 323, 38 Stat. 731) provides that " nothing contained in the anti-

trust laws shall be construed to forbid the existence and operation of labor,

agricultural, or horticultural organizations, instituted for the purposes of mu-
tual help, and not having capital stock or conducted for profit, or to forbid
or restrain individual members of such organizations from lawfully carrying
out the legitimate objects thereof; nor shall such organizations, or the members
thereof, be held or construed to be illegal combinations or conspiracies in
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restraint of trade, under the anti-trust laws " ; and by Act of February 18,

1922, e. 57, 42 Stat. 388, entitled " An Act to authorize association of pro-
ducers of agricultural products," Congress enacted that persons engaged in

the production of agricultural products, including dairymen, may act together

in associations, corporate or otherwise, in collectively marketing their products
in interstate and foreign commerce and may make the necessary contracts to

effect such purposes, with certain provisos, and subject to restraint by the

Secretary of Agriculture and the courts, in case it appears that there is a

monopoly or restraint of interstate commerce to such an extent that the price

of an agricultural product is unduly enhanced by reason thereof. The con-

stitutionality of those provisions, as far as I am aware, has not been questioned.

In the proposed act the thing which is the subject of the excepting pro-

visions is the marketing contract. This contract is merely an agreement be-

tween the corporation and a member by which the member agrees to sell for

a certain period of time all of a specified part of his products exclusively to

or through the corporation. At common law the legality of an agreement
by which one person agrees to sell a product to another person exclusively

seems to depend upon the reasonableness of the agreement in the light of the

circumstances under which it is made and its purpose and effect. Unless it

creates or tends to create a monopoly or results in an undue restraint of

trade, such an agreement is valid. Central Shade Boiler Co. v. Cushman, 143
Mass. 353, 363; Meyer v. Estes, 164 Mass. 457, 464, 465; N. Y. Bank Note
Co. v. Kidder Bress Mfg. Co., 192 Mass. 391, 403.

In the absence of statute authorizing the making of such a contract its

legality may also be affected by G. L., c. 93, § § 1 and 2. These sections are

as follows :
—

" Section 1. No person, firm, association or corporation doing business in

the commonwealth, shall make it a condition of the sale of goods, wares or mer-
chandise that the purchaser shall not sell or deal in the goods, wares or

merchandise of any other person, firm, association or corporation; but this

section shall not prohibit the appointment of agents or sole agents for the

sale of, nor the making of contracts for the exclusive sale of, goods, wares
or merchandise. . . .

Section 2. Every contract, agreement, arrangement, combination or prac-

tice in violation of the common law whereby a monopoly in the manufacture,
production, transportation or sale in the commonwealth of any article or

commodity in common use is or may be created, established or maintained, or

whereby competition in the commonwealth in the supply or price of any such
article or commodity is or may be restrained or prevented, or whereby for the

purpose of creating, establishing or maintaining a monopoly within the common-
wealth of the manufacture, production, transportation or sale of any such article

or commodity, the free pursuit in the commonwealth of any lawful business, trade

or occupation is or may be restrained or prevented; or whereby the price of

any article or commodity in common use is or may be unduly enhanced Avithin

the commonwealth, is hereby declared to be against public policy, illegal and
void."

Section 1, however, would not be applicable because of the proviso that the

making of contracts for the exclusive sale of goods, wares or merchandise is

not prohibited. Commonwealth v. Strauss, 191 Mass. 545. Section 2 would be

applicable only in so far as the contract might create or maintain a monopoly
in dealings in the Commonwealth in the product, or might restrain competition

in the Commonwealth in the supply or price of the product, or might restrain

trade in the Commonwealth for the purpose of creating or maintaining such

monopoly, or might unduly enhance within the Commonwealth the price of the

product. Cf. Commonvjealth v. North Shore Ice 'Delivery Co., 220 Mass. 55.

The proposed act limits the exception from the operation of section 2 to

cases where the marketing contract does not result in an undue enhancement of

the price of the product to which the contract applies, and limits the corpora-

tion to exemption from prosecution only in so far as its action in the exercise
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of rights conferred by the act is reasonable and proper. Whether it is intended
by the bill to permit the corporations which it authorizes to create and main-
tain monopolies in farming products, and incidentally to restrain competition
in the supply and price of such products in the Commonwealth, does not
clearly appear; but such monopolies or restraints of competition, so long
as they do not result in undue enhancement of prices, cannot seriously harm
the public.

The question is not whether the marketing contracts authorized may not
conceivably be such as to come under the ban of the common law or the anti-

trust statute, but whether the provisions authorizing them are so arbitrary in

their discrimination as to be constitutionally invalid. One may readily infer

that the object of the bill in permitting organizations of farmers through
which their products may be exclusively marketed is to enable the farmer to

dispose of his products in a way which will be beneficial not only to the farmer,

but, by encouraging him to greater production, to the community at large.

Similar enactments, which apparently have not been challenged, have been
passed by Congress, and I am informed in other States. I therefore advise

you that the provision in question would not be unconstitutional as making
an arbitrary discrimination in favor of a particular class.

The provisions authorizing the making of marketing contracts do not ex-

pressly limit them to transactions merely in intrastate commerce. So far as

appears, members of the corporations authorized to be formed may reside and
do business in other States, and the marketing contracts for which the bill

provides may affect interstate trade. Of course, the proposed act cannot
make valid contracts in restraint of interstate trade and monopolies of such
trade which are illegal by Federal law; nor would the act be construed as

attempting so to do. But, while I am not called upon to decide that question,

it seems that the Federal statutes to which I have referred expressly permit
the organization of corporations and the making of marketing contracts such
as are authorized by the bill.

Very truly yours,

Jay R. Benton, Attorney General.

Labor— Hours of Employment— Women and Children— Applicability of
G. L<, c. 149, § 56, to Laundries of Private Boarding Houses and Hospi-
tals— Eight-hour Hay— Engineers— Laundries at State Hospitals.

G. L., c. 149, § 56, limiting the hours of labor of women and children applies
to laundries of private boarding houses and hospitals, and the hours of
employment of women and children, regularly and exclusively employed
therein, are limited as provided for in said § 56.

The service of engineers employed in State hospitals, whose duties deal with
furnishing power to laundries, is restricted to eight hours in any one day,
and to forty-eight hours in any one week, except in cases of extraordi-

nary emergency.

May 15, 1923.

E. Leroy Sweetser, Esq., Commissioner of Labor and Industries.

Dear Sir : — You request my opinion on the following questions :
—

1. Are laundries maintained in private boarding houses and in hospitals
included within the requirements authorized by G. L., c. 149, § 56, or do such
requirements apply only to laundries engaged in doing work for the general
public?

2. Are engineers employed in State hospitals, whose duties deal with furnish-
ing power to laundries, restricted to eight hours in one day or forty-eight

hours in a week, except in cases of extraordinary emergency?

G. L., c. 149, § 56, as amended by St. 1921, c. 280, so far as it pertains to

your first inquiry, provides as follows :
—

" No child and no woman shall be employed in laboring in any factory or
workshop, or in any manufacturing, mercantile^ mechanical establishment,
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telegraph office or telephone exchange, or hy any express or transportation

company, or in any laundry, hotel, manicuring or hair dressing establishment,

motion picture theatre, or as an elevator operator, or as a switchboard opera-

tor in a private exchange, more than nine hours in any one day, ..."

Statutes limiting the hours of employment of children were first enacted
in 1842. This statute (St. 1842, c. 60) was limited to children under the age
of twelve employed in laboring in any manufacturing establishment. In 1867,

by St. 1867, c. 285, mechanical establishments were added, and in 1874 (St.

1874, e. 221) women were first included.

As the avenues of employment for women and children expanded, the Legis-

lature extended the scope of inhibitions, in 1913, so as to include any factory

or workshop, any mercantile establishment, telegraph office or telephone ex-

change, and any express or transportation company. St. 1913, c. 758. Finally,

in 1921, the statute was amended by adding the words :
" any laundry, hotel,

manicuring or hair dressing establishment, motion picture theatre, or . . .

elevator operator, or . . . switchboard operator in a private exchange." St.

1921, c. 280.

Prior to the passage of the 1921 amendment to G. L., e. 149, § 56, the

Legislature recognized the need for regulation and inspection of conditions

of employment in laundries by including them within its definition of the

phrase " buildings used for industrial purposes." St. 1912, c. 726, § 5.

G. L., c. 149, § 17, provides as follows :
—

" For the enforcement of the provisions of this chapter, the commissioner,

the director of the division of industrial safety and inspectors may enter all

buildings and parts thereof used for industrial purposes and examine the

methods of protection from accident, the means of escape from fire, the sani-

tary provisions, the lighting and means of ventilation, and make investiga-

tions as to the employment of women and minors and as to compliance with
all provisions of this chapter."

G. L., c. 149, § 1, defines " buildings used for industrial purposes " as in-

cluding " factories, workshops, bakeries, mechanical establishments, laundries,

foundries, tenement house workrooms, all other buildings or parts thereof

where manufacturing is carried on, and mercantile establishments as defined in

this section."

Your first inquiry raises the question as to whether the words " in any
laundry," as used in St. 1921, c. 180, and the word "laundries," as used

in the definition of the phrase " buildings used for industrial purposes

"

(G. L., c. 149, § 1), are limited to establishments primarily and exclusively

conducted as laundries by way of trade, that is, as an independent industry

or business, or whether they can be said to include such establishments when
maintained and operated as subsidiary to and as an adjunct of some other

business or commercial pursuit.

In Duggan v. Bay State Street By. Co., 230 Mass. 370, 374, the court

said :
—

" It is a principle of general scope that a statute must be interpreted ac-

cording to the intent of the makers, to be ascertained from its several parts

and all its words construed by the ordinary and approved usage of the language,

unless they have acquired a peculiar meaning in the law, considered in con-

nection with the cause of its enactment, the subject-matter to which it applies,

the pre-existing state of the common and statutory law, the mischief or im-

perfection to be remedied, and the main object to be accomplished, to the end

that it be given an effect in harmony with common sense and sound reason. . .
."

The manifest purpose and intent of the Legislature in enacting these par-

ticular statutes were the limitation of the hours of employment of women and
children, so as to protect them, because of their age and sex, from physical

and moral dangers of certain occupations and certain places of employment,

as enumerated therein; and to regulate and inspect certain places in which
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certain employment was carried on, because of the conditions under which the

employment was performed, in order to protect the employees engaged therein

from danger to health, life and limb. Commonwealth v. Hamilton Mfg. Co.,

120 Mass. 383; Commonwealth v. Riley, 210 Mass. 387.

A " laundry " is denned by the Standard Dictionary as— " An establish-

ment or a room for washing and ironing clothes." Laundry work, i.e.,

washing and ironing, is the same whether performed for the general public

or for a limited or particular group. The work may be just as arduous and
confining, and the evils from long and continued hours of employment just

as great, when performed in a laundry which is maintained and operated as

subsidiary, or incidental, to some other principal commercial or industrial

enterprise, as in one whose sole and principal business is that of laundering.

The same kind of apparatus and machinery may be, and generally is, in use in

one as in the other. The same evil conditions may abound, and the same
degree of effort must be employed.
As a matter of fact, there are any number of private boarding houses or

hospitals where, because of the number of persons residing or confined therein,

the daily or weekly wash is larger, and the number of persons specially em-
ployed in the laundry attached to the private boarding house or hospital

is much greater, than in many so-called public laundries, i.e., laundries which
do washing and ironing for the general public.

There can be no question but that the Legislature, in including laundries

within the list of inhibitions, had in mind not the particular business carried

on by them, but rather the nature and kind of employment performed therein

and the conditions under which the employment was performed. As these are
primarily the same in a laundry attached to a private boarding house or hos-
pital, where the washing and ironing are done for the residents or inmates
thereof, as in a laundry engaged in doing work for the general public, I am
of the opinion that laundries attached to private boarding houses or hospitals,

in which the employees are regularly and exclusively employed in the per-

formance of work therein, are included within the requirements authorized
by G. L., c. 149, § 56, as amended, and that the hours of employment of
women and children, regularly and exclusively employed therein, would be
limited as provided for in said section 56.

As to your second inquiry, Gr. L., c. 149, § 30, provides, in so far as it applies

to your particular inquiry, as follows :
•

—

" The service of all laborers, workmen and mechanics now or hereafter
employed by the commonwealth ... is hereby restricted to eight hours in

any one day and to forty-eight hours in any one week. No officer of the com-
monwealth . . . shall require or permit any such laborer, workman or mechanic
to work more than eight hours in any one day, or more than forty-eight hours
in any one week, except in eases of extraordinary emergency."

Section 36 of said chapter 149 provides :
—

" Sections thirty, thirty-one and thirty-four shall not apply to the prepara-
tion, printing, shipment and delivery of ballots to be used at a caucus, primary,
state, city or town election, nor during the sessions of the general court to

persons employed in legislative printing or binding; nor shall they apply to

persons employed in any state, county or municipal institution, on a farm,
or in the care of the grounds, in the stable, in the domestic or kitchen and
dining room service or in store rooms or offices. . .

."

The term " domestic " has a widely varying meaning. Its significance must
be determined with reference to the subject-matter and the relation in which
it appears. As used in said section 36, I am of the opinion that it was in-

tended to apply only to that particular group or class of employees who per-
form such work or employment as is usually performed by domestics or house
servants, men or women.
Even if it were to be said that persons employed in the laundry of a State

institution could be considered domestics, and therefore within the meaning
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of the term " domestic service," as used in said section 36, I am of the opinion

that the term would still he limited to such employees as perform the principal

and particular work canned on in a laundry, namely, washing and ironing,

and that it would not include employees like engineers, whose duties deal

merely with furnishing power to laundries,— work and employment which
is clearly incidental to the operation of the laundry.

I am therefore of the opinion that engineers employed in State hospitals,

whose duties deal with furnishing power to laundries, are restricted to eight

hours in one day, or forty-eight hours in one week, except in cases of extraor-

dinary emergency.
Yours very truly,

Jay R. Benton, Attorney General.

Marriages— Authority to solemnize— Officers of The Salvation Army—
tt Ministers of the Gospel "— " Denomination "— " Ordained."

The phrase " minister of the gospel," in G. L., c. 207, § 38, signifies one who
expounds a system of belief based, at least primarily, upon the teach-

ings of Christ.

The word " denomination," in Gr. L., c. 207, § 38, may be denned as a religious

sect united upon a common creed or system of faith, which, if it holds

that creed in common with other sects, is further distinguished from these

by its belief in matters of polity or discipline.

An ordained minister, in the sense in which the word "ordained " is employed
in G. L., c. 207, § 38, is one who has been set apart as a public teacher

of religion according to the forms of the particular sect to which he belongs.

An officer of The Salvation Army is not " a minister of the gospel, ordained
according to the usage of his denomination," within Gr. L., c. 207, § 38, and
is not authorized to solemnize a marriage within the Commonwealth.

Mat 15, 1923.

Hon. Frederic W. Cook, Secretary of the Commonwealth.

Dear Sir : — You have asked my opinion on a number of questions involv-

ing the authority of certain persons to solemnize a marriage in this Common-
wealth.

The resolution of questions of fact is, of course, no part of the duty of this

department, and my answers to the inquiries propounded by you are therefore

based exclusively, in so far as questions of fact are concerned, upon data sup-
plied by you.

Authority to solemnize marriages within the Commonwealth is governed by
G. L., c. 207, § 38, which provides as follows :

—
" A marriage may be solemnized in any place within the commonwealth by

a minister of the gospel, ordained according to the usage of his denomination,
who resides in the commonwealth and continues to perform the functions of

his office; by a rabbi of the Israelitish faith, duly licensed by a congregation
of said faith established in the commonwealth, who has filed with the clerk

or registrar of the town where he resides a certificate of the establishment of

the synagogue, the date of his appointment thereto and of the term of his en-

gagement; by a justice of the peace if he is also clerk or assistant clerk of a
town, or a registrar or assistant registrar, in the town where he holds such
office, or if he is also clerk or assistant clerk of a court, in the city or town
where the court is authorized to be held, or if he has been designated as pro-
vided in the following section and has received a certificate of designation and
has qualified thereunder, in the town where he resides; and it may be solemnized
among Friends or Quakers according to the usage of their societies; but no
person shall solemnize a marriage in the commonwealth unless he can read and
write the English language."

The questions before me are exclusively questions of statutory interpretation.

Whether authority to solemnize marriages should be given to others than those enu-

merated in the existing statute is, of course, for the Legislature alone to determine;
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provide such authority by an amendment to the statute.

Under the act in its present form, however, no person, other than a rabbi

of the Israelitish faith, a justice of the peace, a Quaker or a member of the

Society of Friends, is authorized to solemnize a marriage within the Common-
wealth unless he possesses the following qualifications: — (1) He must be "a
minister of the gospel"; (2) he must be a member of some "denomination";
(3) he must have been "ordained" according to the usage of such denomina-
tion; (4) he must be a resident of Massachusetts; (5) he must be a minister

of the gospel of whom it may fairly be said that he " continues to perform
the functions of his office"; and (6) he must be able to read and write the
English language.

In my opinion, the phrase " minister of the gospel " imports a requirement
that the person be one who expounds a system of belief based, at least prima-
rilv, upon the teachings of Christ. Attorney General v. Wallace, 7 B. Mon.
(Ky.) 611.

A " denomination " is technically a religious sect, and involves the idea of

a common creed or system of faith. See State v. Township 9, 7 Ohio St. 64.

It is thus defined in the New Standard Dictionary :
—

" A sect or school having a distinguishing name ; especially a body of Chris-

tians united by a common faith and form of worship and discipline."

It may be that the distinguishing feature of a denomination is not its creed,

which it may hold in common with other denominations, but its belief in

matters of polity and discipline. See The Dublin Case, 38 N. H. 459, 543;
Hale v. Everett, 53 N. H. 9, 92. But in any event, a denomination is a re-

ligious sect distinct from other sects in belief or in methods of discipline. See
Lawrence v. Fletcher, 8 Met. 153, 162. In my opinion, therefore, the word
" denomination," as used in G. L., c. 207, § 38, may be defined as a religious

sect united upon a common creed or system of faith, which, if it holds that

creed in common with other sects, is further distinguished from these by its

belief in matters of polity or discipline.

The verb " to ordain " is defined as follows in the New Standard Dictionary :
—

" To appoint and consecrate or set apart for some special work ; specifically,

in church use, to invest with ministerial or priestly functions, with the laying

on of hands or other ceremonies ; as, to ordain a minister."

An ordained minister is one who has been set apart as a public teacher of

religion according to the forms of the particular sect to which he belongs. Lon-
donderry v. Chester, 2 N. H. 268. The ordination of a minister has always
been a proceeding of great importance and solemnity, and marks the entrance

of the person ordained upon the profession of religious teaching. Kibbe v.

Antram, 4 Conn. 134, 139; Charleston v. Allen, 6 Vt. 633. It would seem that

thereafter he can be removed from office only by due action of the constituted

authorities of his denomination; and then, ordinarily, only upon the ground of

an essential change of doctrine, or of a wilful neglect of duty, or of immoral
or criminal conduct. Burr v. The First Parish in Sandwich, 9 Mass. 277;
Sheldon v. Congregational Parish in Easton, 24 Pick. 281; Reformed Butch
Church v. Bradford, 8 Co wen, 457. In the course of the opinion in the first

case cited above, on page 298, it was said :
—

" The consequence would be, either that the parish had no remedy ... or

that they might dissolve the ministerial contract by their own vote, thus re-

ducing the office of a minister to a mere tenure at will, which would be re-

pugnant to the nature of the office."

Two, at least, of the essential features of ordination would therefore appear
to be the solemn and ceremonial nature of the proceeding, and the fact that

its consummation insures thereafter a certain degree of permanency in office.

See Buck : Mass. Ecclesiastical Law, c. VII.
Turning now to the specific questions propounded by you.
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" 1. Are the officers of The Salvation Army ordained ministers, and have

they authority to solemnize a marriage in this Commonwealth 1?"

The Salvation Army appears to be an organization formed upon a quasi-

military pattern, for the revival of religion among the masses. It was founded

in England by the Methodist evangelist, William Booth, about 1865, under

the name of the Christian Mission; the present name and organization were

adopted about 1878. ... Its work is carried on by means of processions,

street singing, preaching, and the like, under the direction of officers entitled

generals, majors, captains, etc. Besides its religious work, it engages in

various reformatory and philanthropic enterprises. Its doctrines appear to

bear a general resemblance to those common to all Protestant evangelical

churches, and especially to those of Methodism.

Upon joining the organization a " recruit " signs what are called the " Articles

of War," some of which are as follows :
—

" 1. Having received with all my heart the Salvation offered to me by the

tender mercy of Jehovah, I do here and now publicly acknowledge God to be

my Father and King, Jesus Christ to be my Saviour, and the Holy Spirit to

be my Guide, Comforter and Strength ; and that I will, by His help, love, serve,

worship and obey this glorious God through all time and through all eternity.

2. Believing solemnly that The Salvation Army has been created by God and
is sustained and directed by Him, I do here declare my full determination,

by God's help, to be a true soldier till I die.

3. I do here and now, and forever, renounce the world with all its sinful

pleasures, companionships, treasures and objects, and declare my full determina-

tion boldly to show myself a soldier of Jesus Christ in all places and companies,

no matter what I may have to suffer, do, or lose by so doing.

4. And I do here and now call upon all present to witness that I enter into

this undertaking of my own free will, feeling that the love of Christ, who
died to save me, requires from me this devotion of my life to His service for

the salvation of the whole world."

The signing of these " Articles of War " is apparently accompanied by ap-

propriate ceremonies, and there are prescribed by " The Orders and Regu-
lations for Field Officers " ceremonies for funerals and marriages, and for

the making of covenants, as, for instance, the " General Holiness Covenant

"

and the " War Covenant." There are, in addition, orders and regulations

in great detail for the instruction and drill of the " soldiers " and for the

conduct and behavior of the " field officer " in various situations and under
different circumstances.

It is unnecessary to decide whether The Salvation Army may properly be
termed a " denomination," because I am of the opinion that an officer of that

organization, authorized by it to solemnize marriages, is not " an ordained

minister," within the meaning of the statute. Whatever title an officer of

The Salvation Army may have to be considered an ordained minister would
seem to be derived from his " commission." This is a document which sets

forth that •

—

"I, , as Representative of, and on behalf of, the

said General William Booth, do hereby appoint and officially commission our
faithful and trusted comrade with the title of

, to act for me and on behalf of the American Headquarters in all

matters that are involved in the faithful, honorable and efficient discharge of

that office, ever bearing in mind the furtherance and prosperity of the said

Salvation Army." .

It further contains the following clause :
—

" And further, it is fully understood and agreed that this Commission shall

only remain in force so long as the holder of it carries out its provisions, and
during my will and pleasure, and that the holder of the same faithfully

promises to deliver it up whenever requested to do so by the said William Booth,
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General, his successor ... or other commissioner duly appointed by him,—
when it shall become void, and the same is revocable at the pleasure of the said

, such commissioner, or his successor."

The apparent lack of any solemn or ceremonial proceedings connected with
the issuance of these commissions, and more especially the fact that the officer

so appointed apparently holds his office solely at the pleasure of the com-
manders of The Salvation Army, are, in my opinion, fatal to the claim that this

method of commissioning officers amounts to or is the equivalent of ordination.

The conception that one man may at his pleasure ordain ministers, and, again,

at his pleasure reduce them to laymen, is, I believe, contrary to the whole
idea of ordination as it was and is understood in this Commonwealth.

" 2. What constitutes a denomination for the purpose of ordination of min-
isters who may perform a marriage in this Commonwealth?"

I have already stated my opinion upon this point while considering the general
principles to be applied to the other more specific questions which you ask.

" 3. Do pastors of unincorporated, independent religious bodies unconnected
with any central governing body or conference, have authority to perform a
marriage, within the meaning of G. L., c. 207, § 38 ?"

In the general form in which you state it, it is, I believe, impossible to answer
this question " yes " or " no." There is nothing in the various facts sup-
posed by you in your question which would, of itself, prevent such a religious

body from being a denomination, within the meaning of the statute. Each case,

however, must be determined on its specific facts. Obviously, some form of
organization, some established rules and some established usage must exist in

order that it could be said that a representative of such a society was " a
minister of the gospel ordained according to the usage of his denomination."

" 4. Is an ordained clergyman who has resigned his pastorate and retired,

but who occasionally officiates at funerals and like ceremonies, authorized to

perform a marriage?"

"5. Is an ordained clergyman who has given up his pastorate to engage in

business other than that connected with the ministry, but who sometimes acts

at funerals and like ceremonies, authorized to perform a marriage?"

Your fourth and fifth inquiries may be considered together. In each the
issue is the same : Can the clergyman in question, upon all the facts of the
case, fairly be said to be one " who resides in the Commonwealth and con-
tinues to perform the functions of his office?" In my opinion, it is not suffi-

cient that he remain in good standing upon the records of his church. In
addition, it must appear that he is in fact continuing to perform the functions
of his office. The mere fact that he engaged in other pursuits would not,

of course, prevent him from coming within the terms of the statute. In your
fourth inquiry, however, you use the word " retired," and in your fifth inquiry
the expression " who has given up his pastorate to engage in business." This
would suggest that in neither case could it fairly be said that the clergyman in

question was continuing to perform the functions of his office. The issue is,

however, in each case whether this can or cannot fairly be said, in the light

of all the concrete circumstances of that particular case.

Very truly yours,

Jay R. Benton, Attorney General.

Constitutional Law— Education— College— Degrees— Instruction by Pro-
fessors of Institutions chartered under the Laws of a Foreign State.

The provisions of G. L., c. 266, § 89, prevent institutions chartered under the
laws of a foreign State from coming into Massachusetts for the purpose
of enrolling students to receive personal class instruction here for which
degrees are offered, even though the instructors are visiting professors
from the institutions in question.
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Such method of instruction is not interstate commerce within the principle

laid down in the case of International Textbook Co. v. Pigg, 217 U. S. 91,

and accordingly constitutes doing business within this Commonwealth, and
therefore is subject to its laws.

Mat 15, 1923.

Dr. Payson Smith, Commissioner of Education.

Dear Sir : — You request my opinion on the following questions :
—

" 1. May institutions chartered under the laws of a foreign State come into

Massachusetts for the purpose of enrolling students to receive personal class

instruction here for which degrees are offered, even though the instructors are

visiting professors from the institutions in question?

2. Does this method of instruction come within the principle laid down in

the case of the International Textbook Co. v. Pigg, 217 U. S. 91?"

G. L., c. 266, § 89, provides as follows :
—

" Whoever, in a book, pamphlet, circular, advertisement or advertising sign,

or by a pretended written certificate or diploma, or otherwise in writing,

knowingly and falsely pretends to have been an officer or teacher, or to be a

graduate or to hold any degree, of a college or other educational institution of

this commonwealth or elsewhere, which is authorized to grant degrees, or of a
public school of this commonwealth, and whoever, without the authority

of a special act of the general court granting the power to give degrees,

offers or grants degrees as a school, college or as a private individual, alone

or associated with others, shall be punished by a fine of not more than

one thousand dollars or by imprisonment for not more than one year, or

both. Any individual, school, association, corporation or institution of learn-

ing, not having power to confer degrees under a special act of the general

court, using the designation of ' university ' or ' college ' shall be punished
by a fine of one thousand dollars; but this shall not apply to any educational

institution whose name on July ninth, nineteen hundred and nineteen, included

the word ' university ' or ' college.'
"

. A literal interpretation of this statute would seem to forbid any individual,

school, association, corporation or institution of learning, not having the

power to confer degrees under a special act of the General Court of this Com-
monwealth, from offering or granting degrees as a school, college or private in-

dividual, and would also seem by its terms to prohibit the use of the designa-

tion of " university " or " college " by any individual, school, association, cor-

poration or institution of learning not having the power to confer degrees under
a special act of the General Court, subject to the exception therein contained

relative to an educational institution whose name on July 9, 1919, included the

word " university " or " college."

This statute has been construed in the ease of Commonwealth v. New Eng-
land College of Chiropractic, 221 Mass. 190, wherein the court says :

—
" Its obvious purpose is to suppress the kind of deceit which arises from the

pretence of power to grant academic degrees, and to protect the public from
the evils likely to flow from that variety of misrepresentation and imposition.

... It aims to ensure to the people of the Commonwealth freedom from de-

ception, when dealing with those who put forward professions of educational

achievement such as ordinarily is accompanied by a collegiate degree from an
institution authorized to grant it and to make certain that those who use such

symbols have had the opportunity of being trained according to prevailing

standards in some school of recognized standing, under teachers of reputation

for learning. . . .

The statute should be interpreted in the light of its design to effectuate

its purpose so far as the words used reasonably construed permit of this result."

I am accordingly of the opinion that your first question must be answered in

the negative.
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The Supreme Court of the United States has decided, in the ease of Interna-

tional Textbook Co. v. Pigg, supra, that where there was a continuous inter-
state traffic in text books and apparatus for a course of study, pursued by
means of correspondence, the movements in interstate commerce bring the
subject-matter within the domain of Federal control, and exempt it from the
burden imposed by State legislation. (See opinion of Attorney General to
Commissioner of Education, dated February 23, 1923.) In this respect the
method of instruction outlined in your first question does not come within the
principle laid down in the case of International Textbook Co. v. Pigg, supra,
and would accordingly constitute " doing business " within this Commonwealth^
and therefore be subject to its laws. See International Textbook Co. v. Con-
nelly, 124 N. Y. Supp. 603; International Textbook Co. v. Gillespie, 229 Mo.
397; International Textbook Co. v. Lynch, 81 Vt. 101; International Textbook
Co. v. Peterson, 133 Wis. 302; Blumenstock Brothers Advertising Agency v.
Curtis Publishing Co. 252 U. S. 436, and cases cited.

Yours very truly,

Jay R. Benton, Attorney General.

Credit Unions— Small Loans— License.

A credit union is not engaged in the business of making small loans, within
the meaning of G. L., c. 140, § 96, and is not required to obtain a license
from the Commissioner of Banks.

Mat 17, 1923.
Hon. Frank H. Pope, Supervisor of Loan Agencies.

Dear Sir : — You request my opinion upon the following question : Do
credit unions fall within the provisions of the small loans act, and are they
required to secure a license from the Commissioner of Banks, under G. L., c. 140,
§ 96?
The act authorizing the incorporation of credit unions was approved May 21,

1909 (St. 1909, c. 419). Section 25 of said chapter provides, in part, that
" the provisions of chapter six hundred and five of the acts of the year nine-
teen hundred and eight shall apply." St. 1908, c. 605, is an act entitled " An
Act to regulate further the business of making small loans." Section 1 of that
act provides :

—

" No person, firm or corporation shall engage in the business of making small
loans of two hundred dollars or less upon which a rate of interest greater than
twelve per cent per annum is charged, and for which no security, other than a
note or contract with or without an endorser is taken, without first obtaining
a license for carrying on such business in the city or town in which the business
is to be transacted. . .

."

Sections 2 and 3 of said chapter 605 regulate the amount of the loan and
interest.

Considering these two acts together, it is clear that the Legislature intended
to require of credit unions the securing of a license before making loans, and
to place a limitation on the amount of interest to be charged.

From the opinion of the Attorney General to the then Supervisor of Loan Agen-
cies dated August 16, 1912, to which my attention has been called, it appears that

the Attorney General was of the opinion that credit unions were required to

secure a license under St. 1911, c. 727, § 3 (now G. L., c. 140, § 96), which
provided :

—
" No person, partnership, corporation, or association shall directly or in-

directly engage in the business of making loans of three hundred dollars or

less, ..."

It also appears that that opinion was based upon the fact that St. 1909, c. 419,

expressly made St. 1908, c. 605, applicable to credit unions. But Gen. St. 1915,

c. 268, entitled "An Act relative to the incorporation and management of credit

unions," repealed St. 1909, c. 419, and also St. 1914, c. 437, the latter chapter

relating to rural credits. Gen. St. 1915, e. 268 (now G. L., c. 171— Credit
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Unions), contains no provision, as did the statute of 1909, which in any way
connects the small loans act with credit unions, unless it be G. L., c. 140, § 96

(St. 1911, c. 727, § 3), above referred to.

The question presented, therefore, is: Is a credit union engaged in the busi-

ness of making loans, and thereby required to secure a license?

G. L., c. 171, § 5, provides :
—

" A credit union may receive the savings of its members in payment for

shares or on deposit; may lend to its members at reasonable rates, or invest,

as hereinafter provided, the funds so accumulated; and may undertake such

other activities relating to the purpose of the association as its by-laws may
authorize. Section forty-eight of chapter one hundred and seventy shall not

apply to credit unions."

Section 13 provides that the directors shall determine the rate of interest on
loans and deposits. Section 11 provides that the members shall fix the maxi-

mum amount to be loaned any one member. Section 11 also provides that the

members may at any annual or special meeting review any decision of the

credit committee or of the board of directors by a three-fourths vote of the

members present and entitled to vote. Section 20 provides the amount of

interest that may be charged on farm lands, but no limitation is placed upon
other loans. Section 23 provides for a distribution of dividends among the

members. A credit union can lend to members only. V Op. Atty. Gen. 40.

It is significant that the former statutory provision that the small loans act

should apply to credit unions was specifically repealed in 1915. It is obvious

that loans to members of a credit union will, in many instances, be $300 or

less, but, in my judgment, such transactions cannot be construed as " being en-

gaged in the business of making small loans." A credit union is not carried on
for profit. In fact, money earned is divided among the members in the way
of dividends.

In my opinion, the small loans act does not now apply to credit unions, and
it follows that a license is unnecessary.

I am also of the opinion that G. L., c. 140, § 114, does not include credit

unions.
Very truly yours.

Jay R. Benton, Attorney General.

Firearms— Minors— Bifle Clubs.

Under G. L., c. 140, § 130, as amended by St. 1922, c. 485, § 8, rifle clubs made
up of minors may be supplied with firearms and directed in their proper

use by competent adult instructors, without violation of law.

Mat 18, 1923.

Brig. Gen. Jesse F. Stevens, The Adjutant General.

Dear Sir: — You state that the Ordnance Department, Massachusetts Na-
tional Guard, is interesting itself in the organization of junior rifle clubs, and
you request information as to whether the formation of such rifle clubs, made
up of minors, for target practice only, under responsible adult supervision, in

any way violates any existing law of this Commonwealth.
G. L., c. 140, § 130, as amended by St. 1922, c. 485, § 8, provides as follows :

—
" Whoever sells or furnishes to a minor under the age of fifteen, or to an un-

naturalized foreign born person who has not a permit to carry firearms under
section one hundred and thirty-one, any firearm, air gun or other dangerous
weapon or ammunition therefor shall be punished by a fine of not less than

ten nor more than fifty dollars, but instructors and teachers may furnish mili-

tary weapons to pupils for instruction and drill."

I . am accordingly of the opinion that under this statute such junior rifle

clubs may be supplied with firearms and drilled in their proper use by com-
petent adult instructors, without violation of law.

Very truly yours,

Jay R. Benton, Attorney General.
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Board of Conciliation and Arbitration— Jurisdiction— Middlesex & Boston

Street Railway Company.

The question whether an employer, by entering into an agreement with his

employees, had limited his right, as a matter of law, to discharge his em-
ployees, is a judicial question; and the Board of Conciliation' and Arbitra-
tion has no jurisdiction, under G. L., c. 150, § 5, to take any action upon
such question.

Mat 19, 1923.

Edward Fisher, Esq., Chairman, Board of Conciliation and Arbitration.

Dear Sir : — You have requested my opinion as to whether the Board of
Conciliation and Arbitration has jurisdiction to hear and consider certain

matters under G. L., c. 150, § 5, relative to a controversy between the Middle-
sex & Boston Street Railway Company and its employees. You state that

the facts are as follows:

An agreement entered into between the company and its employees provides,

in part, that whenever any questions arise which cannot be mutually adjusted
they shall be submitted, at the request of either party, to a board of arbitra-

tion, to be selected in a certain manner. Prior to this agreement, the com-
pany had promulgated a rule relative to liability for collision of cars, which
was posted on the company's premises and which provided that any person
violating the rule would be discharged. The agreement made no reference to

the rule. An employee was discharged by reason of a car operated by him
colliding with another car, and a controversy arose relative to his discharge.

The employees requested the company to submit the rule itself to arbitration,

and the company refused. Under G. L., c. 150, § 5, the employees petitioned

the Board of Conciliation and Arbitration to give a hearing and make a deci-

sion upon the responsibility for the collision and upon the severity of the

penalty. The company contends that the agreement was made in the light

of the said rule and was modified by it, and that the board has no jurisdiction

to consider the question whether the penalty imposed upon the employee was
too severe.

The precise question upon which you request my opinion is whether the

board has jurisdiction to give a hearing and make a decision upon the rule

itself, assuming that the employee was responsible for the collision.

G. L., c. 150, § 5, confers jurisdiction, under certain circumstances, upon the

board to give a hearing and make a decision in a controversy " not involving

questions which may be the subject of an action at law or suit in equity."

This controversy involves the question whether the company, by entering into

an agreement with its employees, had limited its right as a matter of law to

discharge its employees. That is a judicial question.

I am therefore of the opinion that the controversy involves a question

I which may be the subject of an action at law or suit in equity," and that you
have no jurisdiction to take any action with respect to the rule itself against

the will of the company.
Very truly yours,

Jay R. Benton, Attorney General.

Constitutional Law— Police Power— Registration of Dealers in Milk.

The right of the Legislature, under the police power, to regulate the lawful

business of individuals is subject to the limitations that it must be

reasonable and not arbitrary, and that the regulation must be for the

benefit of the public at large.

The question whether a statute interfering with the right to carry on business

is a proper exercise of the police power is subject to judicial review.

A statute requiring persons engaged in the business of distributing milk to

secure a rating by some credit agency, or to give a bond upon such terms

as a State official may require, or to furnish a sworn financial statement of

condition and to be subject to a public rating, as a prerequisite to doing

business, would be unconstitutional, if enacted.
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May 21. 1923.

Committee on Agriculture. Bouse of Bepresentati

Gextlemex : — Yon ask my opinion as to the constitutionality of Honse Bill

No. 396. entitled " An Act to* require registration of contractors and dealers in

milk." The bill proposes to amend G. L-. c. 94. by inserting after section 39

a new section, called Section 39A, which is. in part, as follows :
—

•• All dealers and contractors engaged in the business of buying, handling,

selling or delivering milk or cream, except producers who sell and deliver

only milk produced by cows on their own farms, shall each year register with

the commissioner of agriculture on or before the first day of February. Every

application for registration shall be made on a form furnished by the coro-

ner and shall be accompanied by either evidence satisfactory to the

commissioner that the applicant has a rating by a credit agency acceptable to

said commissioner, or a bond in such terms and for such amount as the eom-

:_:--:oner may require, or a sworn financial statement of the condition of

the boonesE r the applicant on the first day of January of the year for which

the application is made."

The section further provides that the information so submitted shall be held

confidential, that the Commissioner shall refuse to register an applicant until

the requirements for registration have been met. and that the Commissioner
chall annually send to the inspector of milk in each city and town a copy of

the list of registered contractors and dealers in milk. The section continues

:

"... Xo inspector of milk shall issue any license under the following two
sections to contractors or dealers except those whose names are included in the

list furnished by the commissioner. The commissioner shall prepare a rating

list of those registered dealers and contractors not rated by any acceptable

credit agency or not bonded, and shall furnish a copy of such list to any citizen

upon application. . .

.'"

The section concludes with provisions for fines and penalties for failure to
comply with the requirements of the section.

The right to pursue any lawful occupation to obtain a livelihood is secured
to every one under the Constitution of Massachusetts and the Constitution of the
Tnite- States This right, however, is subject to reasonable regulation by the
State in the exercise of the police power, in the interest of the public health,
the public safety, the public morals and, in a more limited sense, in the in-
------ of the public welfare. This general principle has been affirmed in
innumerable decisions. Commonwealth v. Alger, 7 C'ush. 53, 84-86: Common-
wealth v. Strauss. 191 Mass. 545. 553: Wyeth v. Cambridge Board of Health,
200 Mass. 474. 47S: Dewey v. Bichardson. 206 Mass. 430; Lawton v. Steele,
152 C. S. 133. 136. 137: McLean v. Arkansas. 211 U. S. 539; Hall v. Geiger-
Jones Co.. 242 D. S. 539; 27 Harvard Law Review, 297.

There are many kinds of business the doing of which in this Commonwealth is

regulated by statutes requiring persons engaged in the business to obtain a li-

cense from some public authority. Occupations so regulated include those of
auctioneers (G. L.. e. 100, § 2), transient vendors, hawkers and pedlers (G. L-,

e. 101. ;: 3. 22), brokers engaged in selling securities (St. 1921, e. 499, $ 8),
physicians and others whose profession or occupation is closely connected with
the public health (G. L.. c. 112), innholders, keepers of intelligence offices,

dealers in second-hand automobiles, pawnbrokers and persons engaged in the
business of making small loans i G. L.. c. 140, §§ 2, 42, 59, 70, 96), and insur-
ance agents ( G. L-, c. 175, § 163). Such requirements have been sustained by
a number of decisions of our court. Commonwealth v. Boswell. 173 Mass. 119
(insurance agents;

; Commonwealth v. Uanziger, Yl% Mass. 290 (pawnbrokers);
Commonwealth v. Hana. 195 Mass. 262 (pedlers) : Commonwealth v. Porn, 196
Mass. :_ ; 129 (physicians); Dewey v. Bichardson, 206 Mass. 430 (makers of
small loans). See also Brazee v. Michigan. 241 U. S. 340 (employment agen-



P.D. 12. 117

cies) ; Hail v. Geiger-Jones Co.. 242 U. S. 539 (dealers in securities). Dealers

in milk are now required, for the protection of the public, to obtain a license

to sell milk <G. L., c. 94, § 40). Such a requirement is clearly constitutional.

Cf. Commonwealth v. Titcomb, 229 Mass. 14.

In a few instances our statutes require persons engaged in certain occupa-

tions to give bonds for the protection of the public. Requirements of that

sort are to be found in statutes relating to collection agencies ( G. L.. c. 93,

«0 24. 25). pilots (G. L.. c. 103. § 14). public warehousemen • G. L.. e. 105.

\\ 1, 3) and private bankers (G. L.. e. 169. \\ 2. 3). A statute of the State

of New York requiring persons engaging in the business of receiving deposits

of monev for safe keeping or for transmission to obtain a license and srive a

bond was upheld in Engefx. O'Malley. 219 U. S. 12S.

There seem to be two limitations upon the right of the Legislature, under
the police power of the State, to regulate the lawful business of individuals.

The first of the two limitations is that the statute must have been passed as a

reasonable and appropriate exercise of the police power, and must not be an
arbitrary interference with the right of the individual to do business. £om-
momcealth v. Strauss. 191 Mass. 545. 553: Wyeth v. Cambridge Board of
Health, 200 Mass. 474; Opinion of the Justices. 220 Mass. 627: Loehner v.

Xeic York. 19S U. S. 45. 56; McLean v. Arkansas, 211 U. S. 539: Smith v.

Texas, 233 U. S. 630; Adams v. Tanner. 244 U. S. 590. The second of the two
limitations is that the regulation must be for the benefit of the public at large.

Commonwealth v. Strauss. 191 Mass. 545. 553; Opinion of the Justices. 220

Mass. 627. 632. In the former case the court said :
—

" The question is whether, at the time of the passage of this statute, there

were conditions actually existing or reasonably anticipated which called for

such legislative intervention in the interest of the general public."

The rule that the police power of a State is subject to the two limitations

stated is clearly enunciated in the case of Laicton v. Steele. 152 U. S. 133. 137, in

the following language :
— •

" To justify the State in thus interposing its authority in behalf of the pub-
he, it must appear, first, that the interests of the public generally, as dis-

tinguished from those of a particular class, require such interference: and.
second, that the means are reasonably necessary for the accomplishment of
the purpose, and not unduly oppressive upon individuals. The legislature

may not. under the guise of protecting the public interests, arbitrarily inter-

fere with private business, or impose unusual and unnecessary restrictions upon
lawful occupations."

The question whether a statute interfering with the right to carry on busi-
ness :s a proper exercise of the police power is subject to judicial review.
Wyeth v. Cambridge Board of Health. 200 Mass. 474; Lawton v. Steele, 152
IT. S. 133, 137; Loehner v. New Tork. 19S F. S. 45. 56. 57; Admms v. Tantter.
244 U. S. 590, 596.
An exception to the general rule that a restriction of the right to carry on a

lawful occupation must be for the benefit of the general public seems to be
made in En gel v. O'Malley, 219 U. S. 12S. The court there held that the
statute was constitutional, although passed, apparently, for the benefit of a
particular class, that class being ignorant and helpless depositors, largely for-
eign, and peculiarlv in need of protection bv the Legislature. The court -

(pp. 136, 137) :
—

" The gvost-paternal relations shown in argument and by documents to exis:

between those following the plaintiff's calling and newly-arrived immigrants
justifies a supervision more paternal than is needed in ordinary affairs."

In my judgment, no general principle by which different classes of the com-
munity may be singled out for special benefits is to be deduced from this case.

Milk dealers are already required to take out licenses, issued by milk in-
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speetors, for the protection of the general public from danger of impure milk.

The obvious purpose of the proposed statute is to impose further restrictions

upon dealers for the protection of producers of milk by paternalistic provisions
requiring persons engaged in the business of distributing milk to secure a
rating of some credit agency, or to give bonds the conditions of which are en-

tirely within the discretion of the Commissioner, or to make statements disclos-

ing the condition of their business and then to be subject to a public rating

by the Commissioner. If such requirements are constitutional, they may be
applied to many industries carried on in the Commonwealth. They are not for

the benefit of the community at large, but for the class of milk producers only.

A somewhat similar statute enacted by the Legislature of the State of Maine
was held to be unconstitutional in State v. Latham, 115 Me. 176. The court

there held a statute, requiring persons purchasing cream or milk for the pur-
pose of reselling or manufacturing into other products to pay the producers
semimonthly, to be unconstitutional. They said it gave the milk producer
strong club to aid in the collection of debts which is not given to other

creditors, that there was no reasonable ground of discrimination between pro-
ducers of milk and producers of hay, potatoes, oats or other products; that gro-

cery men and dealers in dry goods might with equal reason be given similar aid

in collecting their bills; and that the statute was class legislation, with dis-

criminations not based upon any real difference in situation or condition.

I am of opinion that these considerations are equally applicable to the bill

before me. If, for the benefit of the milk producers, milk dealers should be
required to furnish information as to their financial standing, or a bond, then
there is no reason why similar disclosures and undertakings should not be given

by dealers in other commodities for the benefit of producers and manufac-
turers. Such requirements, however, would in large measure hamper the doing
of lawful business and arbitrarily restrict persons in their right to carry on
such business. In my opinion, such restrictions are outside the line of what
is permissible.

The bill may be criticised also because . it makes no ^provision whatever as

to the amount of the bond and the conditions under which it is to be given, and
because the other requirements could not be met by any person not having an
established business. I do not, however, base my ruling on these objections to

the proposed measure, but on the fundamental objections which I have stated.

Very truly yours,

Jay R. Benton, Attorney General.

Constitutional Law— Delegation of Legislative Powers to Administrative

Officials— Unfair Discrimination— Regulation of Dealers in Milk and
Cream.

An act authorizing the secretary of the Department of Agriculture to make
such rules and regulations as he sees fit for dealers in milk and cream,

without other limitation upon the power delegated than that such rules

and regulations should be " in the interest of the public health and wel-

fare," would amount to a delegation to an administrative official of the

power to enact legislation, and would be contrary to the Constitution of

Massachusetts.

An act for the regulation of dealers in milk and cream, that applies only to

dealers " who buy, purchase, receive or collect said milk or cream to be

sold, delivered or exposed for sale at a point more than six miles from
the point of collection or receipt or purchase," makes an unreasonable and

arbitrary discrimination, which would render the act unconstitutional.

An act, the dominant purpose of which is to impose restrictions upon milk

dealers for the financial protection of milk producers, by requiring the

former to secure a license and give a bond, the terms of which are wholly

within the discretion of an administrative official, would be unconstitu-

tional; that purpose being one which it is beyond the constitutional powers

of the Legislature to effectuate.
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May 22, 1923.

Hon. B. Loring Young, Speaker, House of Representatives.

Dear Sir : — There has been transmitted to me a copy of the order adopted

by the House of Representatives requesting my opinion as to whether House
Bill No. 334, if enacted into law, would be constitutional. In my opinion, it

would not.

The bill is in the following terms :
—

" An Act to authorize the Secretary op the Department of Agriculture
to make Rules and Regulations in Regard to the Collecting, Receipt
and Purchase op Milk or Cream in Certain Instances.

Section 1. The secretary of the department of agriculture shall make and
issue rules and regulations to all dealers in milk or cream, who buy, purchase,

receive, or collect said milk or cream to be sold, delivered, or exposed for sale,

at a point more than six miles from the point of collection or receipt or

purchase.

Section 2. The secretary of the state board of agriculture may make such

examination as he deems fit, into the financial responsibilities of dealers of

milk or cream who come under the provisions of this act. And shall by the

issuing of a license, or permit to do business, or the requiring of a bond, secure

the obedience to such rules and regulations as he may make in the interest of

the public health and welfare.

Section 3. Any person, firm, partnership or association who shall collect,

receive, or buy, cream or milk, the same to be sold, delivered, or exposed for

sale, at a point not less than six miles from the point of collection, receipt or

purchase, who has not first received from the secretary of the state board of

agriculture such license or permit, as the secretary may demand, shall forfeit a
sum not to exceed five hundred dollars for each offence."

The bill purports to give to the secretary of the Department of Agriculture
what appears to be undefined and almost unlimited power to " make such rules

and regulations " as he sees fit, for dealers in milk and cream. No limitation

is imposed upon his discretion beyond the provision contained in the last sen-

tence of section 2, that the rules and regulations made by him shall be " in the

interest of the public health and welfare."

The power to enact laws is vested exclusively in the General Court, except
so far as modified by the initiative and referendum amendment, and cannot be
surrendered or delegated to any other agency. Wyeth v. Cambridge Board of
Health, 200 Mass. 474, 481; Opinion of the Justices, 239 Mass. 606. As was
said in the latter opinion (pages 610-611) :

—
" It is a power which cannot be surrendered or delegated or performed by

any other agency. The enactment of laws is one of the high prerogatives of a
sovereign power. It would be destructive of fundamental conceptions of gov-
ernment through republican institutions for the representatives of the people
to abdicate their exclusive privilege and obligation to enact laws.

There are no exceptions to the principle that the General Court cannot dele-
gate, surrender or transfer to any other power the function of enacting statutes
general in their scope and operation."

It is true that the Legislature may confer upon administrative officials the
power, in the execution of a law, to formulate rules, determine facts and
exercise a limited discretion in matters of detail; but the power so granted is

not to frame a general rule of law, but to apply a rule, when enacted, to par-
ticular situations. In my judgment, the proposed legislation in this respect
goes far beyond the permitted line, and would be contrary to the Constitution
of this Commonwealth.

Furthermore, the bill is applicable only to dealers " who buy, purchase, re-
ceive, or collect said milk or cream to be sold, delivered, or exposed for sale,
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at a point more than six miles from the point of collection or receipt or pur-

chase." There appears to be no sound basis for such a distinction between
dealers. In my opinion, the discrimination thus made is unreasonable and
arbitrary, and therefore unconstitutional. Commonwealth v. Hana, 195 Mass.

262, 266, 267; V Op. Atty. Gen. 56.

A further ground of invalidity is that it is manifest, from section 2, that

the dominant purpose of the proposed act is to impose restrictions upon milk
dealers for the financial protection of milk producers, by requiring persons

engaged in the business of distributing milk to secure a license and give a bond,

the terms of which are wholly within the discretion of an administrative

official. That purpose is one which, in my opinion, it is beyond the constitu-

tional power of the Legislature to effectuate. The matter is considered at

length in an opinion rendered by the Attorney General on the constitutionality

of House Bill No. 396, at the request of the committee on agriculture.

Very truly yours,

Jay R. Benton, Attorney General.

Insurance— Broker's License— Fee— Veteran— Service in the Army or

Navy of the United States " in Time of War or Insurrection "— Punitive

Expedition into Mexico.

An applicant for an insurance broker's license under G. L., c. 175, § 166, is not

exempt from paying the fee prescribed by said section, on the ground

that he was a member of the Massachusetts National Guard, which was in

the service of the Federal government during the punitive expedition into

Mexico in 1916.

Such service does not constitute service in the Army or Navy of the United

States " in time of war or insurrection," within the meaning of said

statute.

May 22, 1923.

Hon. Clarence W. Hobbs, Commissioner of Insurance.

Dear Sir : — You request my opinion as to whether a certain applicant for

an insurance broker's license under G. L., c. 175, § 166, is exempt from paying

the fee prescribed by said section, on the ground that the applicant in question

was a member of the Second Regiment, Company C, of the Massachusetts

National Guard, which was in the service of the Federal government during

the punitive expedition into Mexico several years ago. The applicant con-

tends that his service in this regiment on this occasion entitles him to exemption

from the fee.

G. L., c. 175, § 166, provides, in part, as follows :
—

" The commissioner may, upon the payment of a fee of ten dollars, issue to

any suitable person of full age resident in the commonwealth, or resident in

any other state granting brokers' licenses or like privileges to residents of the

commonwealth, a license to act as an insurance broker to negotiate, continue or

renew contracts of insurance or annuity or pure endowment contracts, or to

place risks, or effect insurance with any qualified domestic company or its

agents, or with the lawfully constituted and licensed resident agents in this

commonwealth of any foreign company duly admitted to issue such policies or

contracts therein upon the following conditions: ... No fee for a license is-

sued hereunder shall be required of any soldier, sailor or marine resident in

this commonwealth who has served in the army or navy of the United States in

time of war or insurrection and received an honorable discharge therefrom or

release from active duty therein, if he presents to the commissioner satisfac-

tory evidence of his identity."

The decision of your question accordingly rests upon whether or not the

service of the applicant on the Mexican border constitutes service in the Army
or Navy of the United States "in time of war or insurrection," within the

meaning of said statutes.
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U. S. Const., art. 1, § 8, prescribes the methods of declaring war in the

following language :
—

" The congress shall have power ... to declare war, grant letters of marque
and reprisal, and make rules concerning captures on land and water ; — to

raise and support armies, but no appropriation of money to that use shall be

for a longer term than two years; — to provide and maintain a navy; — to

make rules for the government and regulation of the land and naval forces; —
to provide for calling forth the militia to execute the laws of the Union, sup-

press insurrections, and repel invasions ;— to provide for organizing, arming,

and disciplining the militia, and for governing such part of them as may be
employed in the service of the United States, reserving to the states respec-

tively, the appointment of the officers, and the authority of training the militia

according to the discipline precribed by congress; . .
."

It is evident that at the time of this emergency in 1916 the Congress of the

United States never declared war on Mexico as prescribed in the Constitution.

The language of Congress, contained in Public Laws, 1916, c. 211, is indicative

of how the emergency was considered at the time, namely :
—

" Joint Resolution to authorize the president to draft members of the National

Guard and of the organized militia of the several states, territories, and the

District of Columbia and members of the National Guard and Militia Reserves

into the military service of the United States under certain conditions, and for

other purposes.

Resolved by the' Senate and House of Representatives of the United States

of America in Congress assembled, That in the opinion of the Congress of the

United States an emergency now exists which demands the use of troops in ad-

dition to the regular army of the United States and that the President be, and
he is hereby, authorized to draft into the military service of the United States

. . . any or all members of the National Guard and of the organized militia

of the several states, territories and the District of Columbia and any and all

members of the National Guard and organized militia reserves, to serve for

the period of the emergency, . . .

Sec. 4. That whenever in time of war or public danger or during the emer-
gency declared in section one of this resolution, . . .

Approved, July 1, 1916."

It is to be observed that in said resolution Congress refers to the 1916
Mexican border service as an emergency and not a war. The wording of U. S.

Public Laws, c. 143, enacted July 9, 1918, at page 873, is likewise significant

of the manner in which the United States government considers the Mexican
border service. This section reads, in part, as follows :

—
" That the Secretary of War be, and he is hereby, authorized and directed

to procure a bronze medal, ... to be presented to each of the several officers

and enlisted men, ... of the National Guard who, under the orders of the

President of the United States, served ... in the war with Spain, . . . and
who served on the Mexican border in the years nineteen hundred and sixteen

and nineteen hundred and seventeen and who are not eligible to receive the

Mexican service badge heretofore authorized by the President ; . .
."

The phraseology used in bestowing honors upon those who participated in

the Mexican border service indicates that a distinction is made between that

service which our National Guard performed under the call of the President
in 1916, and the service in a war. The statute designates specifically a medal
for service " in the war with Spain," while the medal for those who went into

Mexico is called " the Mexican service badge," and the medal for those who
served on the border is specified as the medal for those " who served on the

Mexican border."
There appears to be a sound distinction between the existence of " a state
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of war " and "time of war," especially as relating to the government of
soldiers and the jurisdiction of military law. Accordingly, it was held in

a report of the Judge Advocate General, dated March 21, 1905 (c. 17609),
approved by Secretary Taft, that the operations of the expeditionary force in

China constituted a condition of war, so that a soldier, who deserted during
said operations, deserted in time of war, and therefore was not entitled to

the benefit of the statute of limitations.

While it was not contended that at any time the United States and the

Imperial Government of China were at war, it was held that we were prosecut-

ing our right to protect our representatives from the body of Chinese who
were seeking to capture or kill them, and, accordingly, a state of war existed

within the meaning of the statutes; the parties to the war, so far as concerned
us, being on the one side the United States and on the other a certain pro-
portion of the inhabitants of the Chinese Empire who were, from representa-

tion of the Imperial Chinese Government, in revolt.

Similarly, after the ratification of the treaty of peace with Spain, the United
States was regarded as at peace, except locally in the Philippine Islands, where
a state of war legally continued until peace was proclaimed therein by the

President. See opinion of the Attorney General to Mr. Richard K. Conant,
Commissioner of Public Welfare, dated February 28, 1922 (Attorney General's

Report, 1922, p. 34).

In an opinion of the Judge Advocate General, dated May 9, 1916, to the

Adjutant General (Opinions Judge Advocate General, 99-001), on the follow-

ing question :
" Before what tribunal should a member of the expedition

in Mexico be tried for murder or rape?" Judge Advocate General E. H.
Crowder says :

—

" I am therefore of the opinion that while war is not recognized as exist-

ing between the United States and Mexico, the actual conditions under which
the field operations in Mexico are being conducted are those of actual war;
that within the field of operations of the expeditionary force in Mexico, it is

' time of war ' within the meaning of the 58th Article of War ; and that

the crimes mentioned in that article should therefore be tried by general

court-martial in accordance with its provisions. The opposite ruling would
give immunity for the capital crimes specified in the 58th Article of War, since

it could not have been intended that, under such conditions, United States sol-

diers would be turned over to the authorities of Mexico for trial."

A similar question arose in California where, in construing section 1*4 of art.

XIII of the California State Constitution,— which provides :
" The property

to the amount of one thousand dollars of every resident in this state who has

served in the Army, Navy, Marine Corps or Revenue Marine Service of the

United States in time of war, and received an honorable discharge therefrom;

. . . shall be exempt from taxation,"— the Attorney General of the State of

California ruled that " the trouble on the Mexican border was not a ' war

'

within the meaning of that constitutional provision." See Digest of Opinions,

Judge Advocate General, p. 119, 1919.

I am accordingly of the opinion that the military service of the applicant

for the insurance broker's license under G. L., c. 175, § 166, as outlined in

your communication, does not exempt him from paying the fee prescribed

by said section, inasmuch as said service did not constitute service in the Army
or Navy of the United States " in time of war or insurrection," -within the

meaning of the statute.

Yours very truly,

Jay R. Benton, Attorney General.

Taxation— Exemption— Property of Grand Army of the Republic.

Under G. L., e. 59, § 5, cl. 5th, as amended by St. 1921, c. 474, and by St. 1922,

c. 222, portions of a building belonging to a post of the Grand Army of

the Republic, which are let to tenants, are not exempt from taxation, and
should be separately valued and taxed.
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May 23, 1923.

Hon. Henry F. Long,, Commissioner of Corporations and Taxation.

Dear Sir:— You have requested my opinion, under the provisions of G. L.,

c. 58, § 1, whether real estate belonging to a post of the Grand Army of the
Republic Corporation located in Springfield, the total valuation of which is

below $100,000, is exempt from taxation under G. L., c. 59, § 5, el. 5th, as

amended. The assessors report to you that the income from said real estate
-" is used entirely in the care and upkeep of the property, interest on loans,

insurance, etc." By a subsequent communication you have been advised that

the real estate consists of a brick block divided into a number of rooms, some
of which are leased at a monthly rental to other fraternal organizations and
others are rented at times when not in use.

G. L., c. 59, § 5, el. 5th, as amended by St. 1921, c. 474, and by St. 1922,

e. 222, is as follows :
—

" The real and personal estate belonging to or held in trust for the benefit

of incorporated organizations of veterans of any war in which the United
States has been engaged, to the extent of one hundred thousand dollars, if

actually used and occupied by such association, and if the net income from
said property is used for charitable purposes; but it shall not be exempt for

any year in which such association or the trustees holding for the benefit of

such association wilfully omit to bring in to the assessors the list and state-

ment required by section twenty-nine."

Clause 5th is an offshoot from the provisions appearing in G. L., c. 59,

§ 5, el. 3rd, which, omitting the exceptions, is as follows :

—

" Personal property of literary, benevolent, charitable and scientific insti-

tutions and of temperance societies incorporated in the commonwealth, the real

estate owned and occupied by them or their officers for the purposes for which
they are incorporated, and real estate purchased by them with the purpose
of removal thereto, until such removal, but not for more than two years after

such purchase, except as follows : . .
."

In the Public Statutes the provisions corresponding to the above-quoted
portion of clause 3rd (P. S., c. 11, § 5, el. 3rd) were as follows: —

" The personal property of literary, benevolent, charitable, and scientific in-

stitutions incorporated within this commonwealth, and the real estate belonging
to such institutions, occupied by them or their officers for the purposes for
which they were incorporated; but such real estate, when purchased by such
a corporation with a view to removal thereto, shall not, prior to such removal,
be exempt for a longer period than two years: . .

."

This clause was amended and a provision exempting personal property and
real estate of Grand Army and veteran associations was first made by St.

1889, e. 465. Section 1 of that statute is as follows :
—

u The personal property of literary, benevolent, charitable and scientific

institutions and temperance societies incorporated within this Commonwealth,
and the real estate belonging to such institutions occupied by them or their offi-

cers for the purposes for which they were incorporated; but such real estate

when purchased by such a corporation with a view to removal thereto, shall not,

prior to such removal, be exempt for a longer period than two years; but
none of the real or personal estate of such corporations organized under general
laws shall be exempt when any portion of the income or profits of the busi-

ness of such corporations is divided among their members or stockholders or
used or appropriated for other than literary, educational, benevolent, charitable,

scientific or religious purposes. The personal property and real estate belong-
ing to grand army and veteran associations incorporated within this Common-
wealth for the purpose of owning property for the use and occupation by
posts of the grand army of the republic shall, to the extent of twenty thousand
dollars, if the same shall be in actual use and occupation by such associations,
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be deemed to be the property of charitable institutions, and exempt from taxa-
tion, provided the net income from said property is used for charitable pur-
poses in aid of needy soldiers of the war of the rebellion, and their de-
pendents."

The last sentence, exempting from taxation under the circumstances stated
personal property and real estate belonging to Grand Army and veteran asso-

ciations, appears as a reenactment in R. L., c. 12, § 5, el. 5th. That pro-
vision has reached its present form by successive amendments. So far as I

have knowledge, G. L., c. 59, § 5, el. 5th, has not been construed either by
the court or by the Attorney General. Cases involving the construction of
the provisions of clause 3rd have, however, frequently been before the court,

and the language of the two clauses is sufficiently similar so that those decisions

have a considerable bearing on the question concerning which you have asked
my opinion.

The particular phrases of the two clauses which, for present purposes, should
be set opposite each other and compared are these :

—
Clause 3rd. " The real estate owned and occupied by them or their officers

for the purposes for which they are incorporated."

Clause 5th. " The real . . . estate belonging to incorporated organizations of

veterans . . . , if actually used and occupied by such association, and if the

net income from said property is used for charitable purposes."
The cases of which I have spoken emphasize two conditions which must be

met in order that real estate may be exempt under clause 3rd. The first is

that it must be owned and occupied by the institution, and the second is that

it must be occupied for the purpose for which the institution is incorporated.

Cases applying to the latter condition are the following: Chapel of the Good
Shepherd v. Boston, 120 Mass. 212; Mount Hermon Boys' School v. Gill, 145
Mass. 139; Salem Lyceum v. Salem, 154 Mass. 15; Phillips Academy v. An-
dover, 175 Mass. 118; Emerson v. Trustees of Milton Academy, 185 Mass. 414.

This condition, obviously, has no application to clause 5th.

But other cases under clause 3rd have dealt with the question— what is

a sufficient occupation by an institution to exempt its real estate; and these

cases, it seems to me, are directly applicable to the question before me. In
CharlesbanJc Homes v. Boston, 218 Mass. 14, the plaintiff was a charitable cor-

poration owning a large model apartment house containing apartments which
it leased to tenants for small rents. The court held that the tenants were
strictly tenants, who were themselves the occupants of their apartments, that
" there must be an actual occupation by the corporation or its officers before the

purpose of that occupation can be considered," and that the real estate upon
which the tax was imposed was not exempted from taxation, because it was
not occupied by the plaintiff corporation but was occupied by its tenants. This

case was followed and applied in Babcock v. Morse Home for Infirm Hebrews,
225 Mass. 418.

In my opinion, these • cases are decisive of the present question. Indeed,

the language of clause 5th in that respect is somewhat stronger, because the

real estate to be exempt must be " actually used and occupied by such associa-

tion." It is not sufficient that the net income from the property is used for

charitable purposes. That is a second condition imposed by clause 5th to be
considered after the first has been met. Cf. Chapel of the Good Shepherd v.

Boston, 120 Mass. 212; Salem Lyceum v. Salem, 154 Mass. 15. But an oc-

casional letting of a hall or other part of a building which is occupied by an
institution or association is not inconsistent with an actual occupancy of that

part of the building by the institution or association, so long as it remains
in control of the premises. Salem Lyceum v. Salem, 154 Mass. 15, 17; Emer-
son v. Trustees of Milton Academy, 185 Mass. 414.

For the purpose of taxation those portions of the building which are let

to tenants can be separated from the remaining parts occupied by the corpora-

tion, and separatelv valued and taxed. Cambridge v. County Commissioners,

114 Mass. 337.
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I must advise you, therefore, that, in so far as any of the rooms in the

building in question are let to other organizations as tenants, the property so
occupied by them is not exempt, but that otherwise the property is exempt
from taxation.

Very truly yours,

Jay R. Benton, Attorney General.

Constitutional Law — Drainage Law.

The power of the State to provide for the improvement of low lands and swamps
and the assessment of the expense on the owners, either in the exercise of
the police power, where the benefits conferred are merely private, or in

the exercise of the power of eminent domain and the taxing power, where
a public purpose is served, has long been recognized.

May 24, 1923.

His Excellency Channing H. Cox, Governor of the Commonwealth.

Sir : — You have transmitted to me for examination and report a bill, en-

titled " An Act concerning the improvement of low lands and swamps," which
amends G. L., c. 252, as amended by St. 1922, c. 349, by striking out sections

1 to 14A, inclusive, and inserting in place thereof sixteen new sections. The
general purpose appears to be to make adequate provision for the financing

of improvements of wet lands by the formation of reclamation districts, and
by giving to such districts authority either to request the county commissioners
to pay, in the first instance, the expense involved in making proposed im-
provements, by issues of county bonds or notes, or to finance such expense by
assessments upon the members of the districts or the issuing of district notes
or bonds.

The power of the State to make provision for the improvement of meadows
and low lands and the assessment of the expense on the owners, either ^in the

exercise of the police power, where the benefits conferred are merely private,

or in the exercise of the power of eminent domain and the taxing power, where
a public purpose is served, has long been recognized. Talbot v. Hudson, 16
Gray, 417 ; Lowell v. Boston, 111 Mass. 454, 464-471 ; Turner v. Nye, 154 Mass.

579; Wurts v. Hoagland, 114 U. S. 606; III Op. Atty. Gen. 538. See Mass.
Const. Amend. XLIX. In my opinion, the bill, if enacted into law, would
be constitutional.

Very truly yours,

Jay R. Benton, Attorney General.

Department of Agriculture— Oleomargarine— Inspection— Peaceable Entry
— Search Warrant.

Employees of the Department of Agriculture may, for the purpose of inspec-

tion, peaceably enter dwelling houses actually used in the manufacture,
transportation or sale of oleomargarine.

Force may probably not be used to gain such entry.

When peaceable entry has been made, reasonable force may probably be used
to make inspection.

A search warrant may not be issued to search for oleomargarine.

May 24, 1923.

Dr. Arthur W. Gilbert, Commissioner of Agriculture.

Dear Sir : — You have requested my opinion upon certain questions relative

to the powers of employees of your department, under the provisions of G. L.,

c. 128, § 14, which provides, in part, as follows :
—

" The department and its employees shall have access to each place used

in the manufacture, transportation or sale of dairy products or imitations

thereof, and to each vessel and can used in such manufacture, transportation

and sale, . .
."
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Under these provisions the department and its employees have access only
to places actually used in the manufacture, transportation or sale of dairy
products or imitations thereof.

In my opinion, if a dwelling house is used for any of the purposes enumer-
ated in the statute, the department and it's employees have a right to enter

for the purpose of inspection. Dunn v. Lowe, 203 Mass. 516, 517; G. L., c. 94,

§ 56. This applies, however, only to dwellings actually used for such purposes,
and does not apply to dwellings merely suspected of being so used. The cases

sustaining the right of officers authorized by statute to make entry for the
purpose of inspection refer to peaceable entry. They do not hold that entry
may be made by force against the will of the owner or occupant. Whether
such entry Avould be lawful is left in doubt. (See Attorney General's Report,

1921, p. 279.) If, however, peaceable entry in the place used for the manu-
facture, transportation or sale of oleomargarine has been obtained, the court

seems to intimate that an inspection can be made even against the will of
the owner. Commonwealth v. Smith, 141 Mass. 135, 139. This question, how-
ever, is not free from doubt.

By statute, search warrants may be issued to search for certain property.

There is no provision authorizing the issuing of a search warrant to search

for oleomargarine.

Answering your questions specifically, I am of the opinion that—
(1) Employees of your department may enter dwelling houses used in the

manufacture, transportation or sale of oleomargarine for the purpose of in-

spection, but may not enter dwellings which are merely suspected of being,

but are not actually, so used.

(2) Employees may probably not use force to gain entry to a dwelling so

used against the will of the owner or occupant.

(3) Employees who gain peaceable entry to a dwelling so used may prob-

ably use reasonable force for the purpose of making an inspection when they

are within the premises used for the manufacture, transportation or sale of

oleomargarine.

(4) Under existing statutes, a search warrant may not be issued to search

for oleomargarine.
Yours very truly,

Jay R. Benton, Attorney General.

Constitutional Law— Bridge over Highway— Ownership of Fee in Public Way.

It is within the constitutional power of the Legislature to enact a law confer-

ring upon a city or town within this Commonwealth the power to grant
permits or privileges to private individuals to erect structures which will

bridge the public streets connecting premises owned on both sides of the

street.

The Legislature has the power to authorize encroachments upon a public

street if they deem it proper so to do, whether the municipality or the

person seeking the permit or consenting thereto owns the fee of the street.

Mat 24, 1923.

His Excellency Channing H. Cox, Governor of the Commonwealth.

Sir : — You have transmitted to me for examination and report House Bill

No. 1491, entitled " An Act authorizing Lever Brothers Company to main-

tain a bridge over Burleigh Street in the city of Cambridge." The proposed

act is as follows :
—

" Section 1. Upon petition, after seven days' notice inserted in at least one

newspaper published in the city of Cambridge and a public hearing thereon,

the city council of said city may, by a two thirds vote, with the approval of the

mayor, issue a permit to Lever Brothers Company of Cambridge, its successors

and assigns, to build and maintain a bridge over Burleigh street in said city,

for the purpose of connecting the buildings owned and occupied by said com-

pany on said Burleigh street. Said permit shall be granted upon such conditions
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and subject to such restrictions as the city council may prescribe. Any permit
so issued may be revoked by vote of said city council, with the approval of
the mayor.

Section 2. Any bridge built under a permit granted as aforesaid shall be
constructed and maintained at a height not less than twenty-seven feet, six

inches above the grade line of said street, and shall not be more than twenty
feet in width, and no part of said bridge or its supports shall rest on the sur-

face of the street.

Section 3. If a person sustains bodily injury or damage in his property by
reason of the construction or maintenance of said bridge, he may recover
damages therefor in an action of tort brought in the superior court against

said Lever Brothers Company, or its successors or assigns, within one year
after the date of such injury or damage; provided, that such notice of the

time, place and cause of the said injury or damage be given to said Lever
Brothers Company, or its successors or assigns, by, or on behalf of, the persons
sustaining the same as is, under the provisions of chapter eighty-four of the
General Laws, valid and sufficient in cases of injury or damage sustained by
reason of a defect or a want of repair in or upon a way, if such defect or Avant

of repair is caused by or consists in part of snow or ice, or both. The remedy
herein provided shall not be exclusive, but shall be in addition to any other
remedy provided by law.

Section 4. This act shall take effect upon its passage."

The question is presented whether such an act is within the constitutional

power of the Legislature.

In 1911 the House of Representatives, having under consideration certain bills

to authorize the construction of bridges over streets in the city of Boston,
requested the opinion of the justices of the Supreme Judicial Court on several
questions, of which one was whether it was " within the constitutional power
of the Legislature to enact a law conferring upon a city or town within this

Commonwealth the power to grant permits or privileges to private individuals

to erect structures which will bridge the public streets connecting premises
owned on both sides of the street." Opinion of the Justices, 208 Mass. 603, 604.

To this question the justices answered (p. 606) :
" Yes, if the private individ-

uals own all the land upon or over which the structures are to be erected."

In the course of their opinion the justices gave the following reasons for
their answer (pp. 605, 606)

:

" The Legislature represents the public, and at any time it may enlarge or
limit public rights thus acquired, having due regard to private rights of
property secured by the Constitution to all the people. New England Tele-
phone & Telegraph Co. v. Boston Terminal Co. 182 Mass. 397, 400. So far
as the rights of the public in the street or way are concerned, the Legislature
can do anything referred to in any of the questions, if the proposed legislation

seems reasonable and proper.

So far as the abutters are concerned, the Legislature, without their consent,
can do or authorize nothing that takes away or impairs any valuable right in

! their property, unless the taking is for a public use, with compensation for
i that which is taken*

As against an adjoining landowner, one has no right to have the adjacent

I

premises remain open for the admission of light and air. In the cases referred
1 to in the first three questions, we assume that the owners of abutting land,
i upon or over which the structure would be erected, would desire the erection

and would consent to it. It would, therefore, be made in their right, as well

a as with authority from the Legislature to make an encroachment upon the

]
previously existing public right. The existence of this private right of the

owner of the fee of the land over which the structure would be erected would

1
preclude the owners of adjacent lands from having damage for an obstruction
of light and air, possibly affecting their property abutting on other adjacent
parts of the street."
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The reasons thus stated involve three fundamental propositions : First, that

so far as the rights of the public are concerned the Legislature can authorize

the granting of a permit to private individuals to erect a bridge across a public

street, if it seems to them reasonable and proper so to do (see Union Inst, for
Savings v. Boston, 224 Mass. 286) ; second, that the Legislature cannot au-
thorize the taking of private rights in property unless the taking is for a public

use, with adequate provision for compensation; and third, that no taking of

any such right is made by the erection of a bridge across a public street ex-

cept as against owners of the land upon or over which the structure is erected,

and, that interference with light, air and prospect does not constitute the tak-

ing of an easement in adjoining land for which compensation must be
made. See Peabody v. Boston & Providence B.B. Corpn., 181 Mass. 76;
McKeon v. New England B.B. Co., 199 Mass. 292, 295, 296.

Upon receipt of the answer of the justices the House of Representatives

propounded further questions to them. Opinion of the Justices, 208 Mass.
625. Two of their questions were as follows (p. 627) :

—
" 6. Would the provisions of said House Bill No. 817 be constitutional and

would the provisions of the bill which forms the subject of the last question

be constitutional if these bills were amended by striking out section three of

the former bill and section four of the latter bill and substituting in the place

of each of said sections the following" section : 'Any person owning property,

or doing business in property abutting on Avon Street, whose property or

business is damaged either through interference with light and air or otherwise

by the construction or maintenance of a bridge constructed in accordance

with the provisions of section one of this act, may have damages therefor

determined by a jury upon petition to the Superior Court filed against the

grantees of said permit within one year after the permit for the erection of

said bridge is approved by the mayor, as provided in section one of this act.'

7. If at any time after the enactment of such a bill and the issue of such
permit and the construction or beginning of construction of such bridge under
said permit any person using said street and passing under said bridge shall

suffer any injury either to his person or to his property on account of the

construction or maintenance of said bridge, as by the falling of material used
in the construction of said bridge or by the falling of snow or ice from said

bridge, will the city of Boston be liable for said injury?"

To these questions the justices answered, in part, as follows (p. 630)

:

" The law covering the matters to which these questions relate was very
fully stated in an Opinion of the Justices communicated to the House of Repre-
sentatives on April 17, 1911, ante, 603, which appears by your order to be

before the Honorable Senate.

It is elementary doctrine that such an amendment as is proposed, providing
that the damages to persons injured in their property shall be paid by the

grantees of the permit, who are private parties, would not secure compensation
to such persons in the manner required by the Constitution and as to them,
in reference to damages to which they might be entitled under the Constitution,

would render the statute invalid. It is equally elementary law that cities and
towns are not liable in damages to persons for injuries received from unsafe
conditions, while travelling on a highway, unless there is a statute imposing a
liability for such conditions."

In fact, the substituted section proposed in the sixth question was open
not only to the objection pointed out by the justices, but also to the objection

that since the buildings, on opposite sides of the street, to be connected by the

proposed bridge were owned by the petitioners, there could be no person en-

titled to damages by reason of any taking, as the justices showed in their

former opinion.

A bill containing similar provisions was held by my predecessor to be open
to the objections stated in the latter opinion. Attorney General's Report, 1921,

p. 50. Section 3 of that bill provided :
—
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" Any person whose property is damaged by reason of the construction or

maintenance of the bridge as aforesaid may have his damages determined by
a jury, upon petition filed in the superior court within one year after the ap-
proval of the permit by the mayor as above provided, and the damages when
so determined shall be paid by the said George L. Brownell."

The form of the bill was afterwards amended, and as so amended was ap-
proved by Your Excellency. St. 1921, c. 330. Section 3 of the act as passed
is in form precisely similar to section 3 of the bill before me. It does not
purport to provide for recovery of compensation by any one for a taking in

the exercise of the power of eminent domain, but merely to provide for the
recovery of damages in an action of tort against the petitioner, occasioned to
any person who suffers an injury to a legal right by reason of the construc-

tion or maintenance of the bridge.

In Opinion of the Justices, 208 Mass. 603, 606, their affirmative answer was
on the hypothesis that the private individuals who were the petitioners owned
all the land upon or over which the structures were to be erected. The justices

assumed, apparently, that they owned the fee in the street. So in the case
to which St. 1921, c. 330, relates, the petitioner was authorized to build and
maintain a bridge over such portions only of the street as were owned by
him or by the corporation owning the land on the opposite side of the street,

to whose written consent the permit was subject. In the proposed act it does
not appear that the petitioner owns the fee of the street. In my opinion, how-
ever, it is not necessary that it should. In accordance with the general prin-
ciple stated by the justices in the first opinion referred to, the Legislature has
power to authorize encroachments upon a public street if it deems it proper
so to do, whether the municipality or the person seeking the permit or con-
senting thereto owns the fee of the street. St. 1921, c. 331, authorizes a
permit for the erection of a bridge across a street for the purpose of connect-
ing buildings owned and occupied by the corporation on opposite sides of the
street, without any reference to the ownership of the fee in the street.

I advise you, therefore, that, in my opinion, there is no constitutional defect
in the proposed act.

Very truly yours,

Jay R. Benton, Attorney General.

Constitutional Law— Legislative Power as to Courts — District Judges sit-

ting in the Superior Court.

It is within the constitutional power of the Legislature to modify, enlarge,

diminish or transfer the jurisdiction of all courts subordinate to the Supreme
Judicial Court.

An act providing that district judges shall sit at the trial of certain criminal
cases in the Superior Court, when designated by the chief justice thereof,

is constitutional.

Mat 25, 1923.

His Excellency Channing H. Cox, Governor of the Commonwealth.

Sir :— You request me to consider House Bill No. 1466, entitled " An Act
to provide for the more prompt disposition of criminal cases in the Superior
Court."

Mass. Const., c. I, § I, art. Ill, provides, in part :
—

" The general court shall forever have full power and authority to erect and
constitute judicatories and courts of record, or other courts, to be held in the

i name of the commonwealth, for the hearing, trying, and determining of all

i manner of crimes, offences, pleas, processes, plaints, actions, matters, causes,

l and things, whatsoever, arising or happening within the commonwealth, . . .

i whether the same be criminal or civil, . .
."

Article^IV of that section, provides, in part :

—

"... full power and authority are hereby given and granted to the said

j
general court, ... to set forth the several duties, powers, and limits, of the
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several civil and military officers of this commonwealth, ... so as the same be
not repugnant or contrary to this constitution; . .

."

In Dearborn v. Ames, 8 Gray, 1, 14, the court said :
—

" The power to erect courts and judicatories, coupled with an authority to
define and limit the poAvers and duties of all civil officers, gives power to the
legislature to fix and limit the jurisdiction of all such courts and judicatories. . .

.

Under this power to erect judicatories, we think it has been the practice of
the legislature, from the adoption of the Constitution, to erect and establish
new judicatories, other than the supreme judicial court, to transfer jurisdic-
tion from one court to another, in part or in whole, and to enlarge, restrain
and regulate the jurisdiction of all courts."

In Russell v. Howe, 12 Gray, 147, 153, the court said : —
" The probate court was a judiciary under the Constitution, and its juris-

diction might be modified, enlarged, diminished or transferred, in the same
manner as the jurisdiction of all other courts subordinate to the supreme ju-
dicial court."

The proposed bill enlarges the jurisdiction of justices of district courts when
assigned by the chief justice of the Superior Court. It is within the consti-

tutional power of the Legislature so to provide. I am therefore of the opinion
that the proposed bill, if enacted, would be constitutional.

Very truly yours,

Jay R. Benton, Attorney General.

Public Health— Licenses— Cold Storage Warehouse.

G. L., c. 94, § 66, providing that " no person shall maintain a cold storage or
refrigerating warehouse without a license issued by the department of pub-
lic health," requires a separate license for each plant operated.

Whether a group of buildings may fairly be considered to constitute but a
single plant, and therefore to require but a single license, is a question

of fact to be decided upon the concrete circumstances of each case.

May 31, 1923.

Eugene R. Kelley, M.D., Commissioner of Public Health.

Dear Sir : — My opinion is requested relative to the licensing of cold stor-

age warehouses under the provisions of G. L., c. 94, § 66.

The text of this act is as follows :
—

"No person shall maintain a cold storage or refrigerating warehouse with-

out a license issued by the department of public health. Any person desiring

such a license may make written application to such department, stating the

situation of his plant. Upon receipt of the application the said department
shall cause an examination of the sanitary condition of the plant to be made,
and if it is found to be in a sanitary condition and otherwise properly

equipped for the business of cold storage, said department upon receipt of

a license fee of ten dollars shall cause a license to be issued authorizing the

applicant to maintain therein a cold storage or refrigerating warehouse for

one year. If any warehouse or any part thereof, licensed under this section,

is deemed by said department to be conducted in an unsanitary manner, it

shall close such warehouse or part thereof, until it has been put in sanitary

condition, and said department may also suspend the license if the required

changes are not made within a reasonable time. Each such licensee shall

submit to the department of public health on or before the fifteenth day of

each month, a report on a printed form to be provided by said department,

stating the quantities of articles of food placed in cold storage during the

month preceding, and also the quantities of articles of food held on the first

day of the month in which the report is filed or such other day as the com-

missioner of public health may from time to time fix."
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The act does not provide specifically for a case where the same person main-

tains more than one cold storage warehouse. Under the statute, however, the
licensee, in order to secure a license, must state in his application " the situa-
tion of his plant," in order that the department may then " cause an examination
of the sanitary condition of the plant to be made." " If any warehouse
or any part thereof, licensed under this section, is deemed by said department
to be conducted in an unsanitary manner, it shall close such warehouse or part
thereof, until it has been put in sanitary condition, ..."

In my opinion, these provisions indicate that a separate license is required
for each plant operated. Whether a group of buildings may fairly be con-
sidered to constitute a single plant, and therefor to require but a single license,

is a question of fact, to be decided upon the concrete circumstances of each
case. When all the buildings in question are operated from a single power
plant, this fact would, in my opinion, be of importance in determining whether
or not they may properly be looked upon as a single plant. It cannot be
said, however, that the absence of this feature necessarily and as a matter
of law would require a finding that the buildings were not fairly to be deemed
a unit. The question is one of fact in each instance.

Very truly yours,

Jay R. Benton, Attorney General.

Prisoners— Minimum and Maximum Sentences— Parole.

A sentence for a minimum and maximum term is in effect a sentence for the
maximum term.

A prisoner in the Reformatory for Women, under a sentence of not less than
five years and not more than eight years, is eligible for parole after serving
three years and eleven months.

June 1, 1923.
Hon. Sanpord Bates, Commissioner of Correction.

Dear Sir : — You have requested my opinion as to when a female prisoner
is eligible for parole upon the following facts : A female was committed to the
Reformatory for Women on two separate commitments, one upon a, sentence of
not less than five years and a day and not more than eight years, for larceny,
and the other upon a sentence of two years, for forgery and uttering. The
two sentences run concurrently.

I am of the opinion that she is not eligible for parole upon the sentence
of two years, since at the same time she is serving the longer sentence, upon
which, under the present rules, she would not be eligible for parole at any
time within the two-year period.

G. L., c. 279, § 18, provides :
—

" A female sentenced to the reformatory for women for larceny or any felony
may be held therein for not more than five years, unless she is sentenced for
a longer term, in which case she may be held therein for such longer term ; . .

."

A sentence for a minimum and maximum term is in effect a sentence for the
maximum fixed by the court. Commonwealth v. Brown, 167 Mass. 144, 146;
Oliver v. Oliver, 169 Mass. 592, 593; Ex parte Spencer, 228 U. S. 652, 661;
Adams v. Russell, 229 U. S. 353, 362. In Oliver v. Oliver, supra, where the
sentence was for not less than three nor more than six years, the court said,

at page 594 :
—

" The sentences must be deemed to be, for the purpose contemplated by this

statute, either for the maximum or for the minimum term. They are inde-
terminate, and they cannot be treated as sentences for any intermediate term.
In the interval between the two dates fixed is the convict under sentence to
imprisonment or not? He is all the time in the custody of the law under his

sentence. He is in confinement at hard labor, unless for good reasons a permit
to be at liberty on certain terms and conditions is given to him by the com-
missioners of prisons. If he obtains such a permit, it may be revoked at any
time, and if any of its terms or conditions are broken it becomes ipso facto
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void. He is certainly under sentence during the whole of the maximum term.

After the expiration of the minimum term the rigor of the sentence is mitigated

by the law. If he obtains a permit, which is not revoked, and observes its

terms and conditions, he is not confined at hard labor, but it seems more nearly

correct to say that his sentence to confinement at hard labor is for the maximum
term than to say that it is only for the minimum term."

G. L., c. 127, § 136, provides :
—

" If it appears to the board of parole that a prisoner in the reformatory
for women . . . has reformed, it may grant her a permit to be at liberty during
the remainder of the term for which she might be held therein."

Acting under this statute, the Board of Parole established Rule 10 for pris-

oners in the Reformatory, which provides :
—

" An inmate committed to the Reformatory upon a sentence of over five

years shall have the right to make an application for a hearing on the ques-

tion of his parole one month before he shall have served one-half of his

sentence."

I am therefore of the opinion that the prisoner's sentence is eight years,

and that under the present rule she may apply for a hearing on the question

of parole after serving three years and eleven months.
I call your attention to G. L., c. 127, § 131, which provides that a prisoner

in the State Prison may be paroled after he has served two-thirds of the mini-

mum term, provided he has served at least two and one-half years. In the

instant case, if the prisoner were a male, sentenced to the State Prison, he
would be eligible for parole in three years and four months. Women can-

not be sent to the State Prison, and it would seem that the intent of the Legis-

lature was to make them subject to parole sooner than prisoners in the State

Prison. Under the existing rule, however, it may frequently happen that

women must serve a proportionately longer period of time before being eligible

for parole.

Very truly yours,

Jay R. Benton, Attorney General.

Civil Service— Veteran— Service in the Army or Navy of the United States— Discharge from Draft.

A person is not a " veteran," within the meaning of Gr. L., c. 31, § 21, who
was discharged from the draft at Camp Devens, on October 12, 1917, by
reason of physical disability, such person having been inducted into the
service from the jurisdiction of the local board for No. 21, Boston, on
October 1, 1917.

Discharge from the draft is not the equivalent of an honorable discharge from
service in the Army of the United States.

June 11, 1923.

Patson Dana, Esq., Commissioner of Civil Service.

Dear Sie : — You request my opinion on the following question : Is a person
a " veteran," within the meaning of G. L., c. 31, § 21, who was discharged from
the draft at Camp Devens, on October 12, 1917, by reason of physical dis-

ability, said person having been inducted into the service from the jurisdiction

of the local board for No. 21, Boston, on October 1, 1917?
G. L., c. 31, deals with the civil service. Section 21 thereof defines a

" veteran " as follows :
—

" The word ' veteran ' as used in this chapter shall mean any person who
has served in the army, navy or marine corps of the United States in time
of war or insurrection and has been honorably discharged from such service

or released from active duty therein, or who distinguished himself by gallant

or heroic conduct while serving in the army or navy of the United States and
has received a medal of honor from the president of the United States, pro-
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yided that such person was a citizen of the commonwealth at the time of his
induction into such service or has since acquired a settlement therein; and
provided further that any such person who at the time of entering said service
had declared his intention to become a subject or citizen of the United States
and withdrew such intention under the provisions of the act of congress ap-
proved July ninth, nineteen hundred and eighteen, and any person designated
as a conscientious objector upon his discharge, shall not be deemed a ' veteran

'

within the meaning of this chapter."

The answer to your question turns upon what is meant by " service " in
the Army, Navy or Marine Corps of the United States in time of war or
insurrection, and " honorable discharge " therefrom ; in other words, does the
phrase " honorably discharged " mean an honorable discharge as that ex-
pression is commonly understood in military terms, or does it mean any dis-

charge other than a dishonorable one?
The meaning of such expressions as " entering the service," " drafted into the

service " or " actually mustered into the service " has been interpreted and
decided in several cases immediately following the Civil War.

In the case of French v. Sangerville (1867), 55 Me. 69, the court said: —
" It is contended that a drafted man is actually mustered into the military

service as soon as drafted and notified of the fact. In a certain sense he is,

undoubtedly, under martial law, so far that he may be treated as a deserter
if he does not report himself to the provost marshal's office. But is he
thereby actually mustered in, within the meaning of the statute? . . . When a
drafted man reports himself, he must first be examined by the surgeon, as to his

physical fitness. If found sound and able-bodied, he is then mustered actually .

into the military service . . . Would it be seriously contended that a drafted
man who had simply reported and been found unfit for the service, and had
thereupon been released from all claim on him under the draft, had been
actually mustered into the military service, and was therefore entitled to be
paid, under this provision of the act of ratification ? . . . The legislature cer-
tainly intended something beyond a mere drafting into service, or they would
have simply said ' all drafted men ' . . . We are satisfied that the case before
us is not within the clause of ratification, because the plaintiff has not shown
that he was ever ' actually mustered into the military service of the United
States.'

"

See also Mahoney v. Lincolnville (1868), 56 Me. 450.
In Beed v. Sharon (1868), 35 Conn. 191, it was held that one was not

drafted into the service until he had had a physical examination and had been
accepted by the board of enrollment; and that one was not so drafted merely
because he was notified by the proper authorities that he had been drafted
into the military service of the United States and required to appear at a
specified date for examination. See also Gregg v. Jamison (1867), 55 Pa. 468.
Under a statute authorizing a bounty to men " drafted into the military

service of the United States and serving therein," it was held that one was
not entitled to a bounty who was drafted in February, 1865, reported to the
deputy provost marshal, was examined and held to service, and then furloughed,
and discharged in April, 1865, at the close of the war, without being mustered
into service. See Flynn v. Allen (1865), 26 Phila. Leg. Int. 37.

In Bickford v. Brooksville (1867), 55 Me. 89, it was held that one was not
entitled to a bounty, who, at the time he was drafted from the town, was work-
ing in the navy yard, reported to the provost marshal's office, where he was
examined and accepted, was furloughed, returned to the navy yard and remained
tat work, and was finally discharged because the town's quota was filled by
volunteers, such person not being a " drafted " man within the meaning of a
vote of a town awarding $350 " for each drafted man to fill our quota."

The proposition that one is not mustered into the military or naval service
tof the United States merely because he is drafted, reports pursuant to a notice
to report at a certain rendezvous under pain of being deemed a deserter and
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subject to the penalty prescribed therefor by the rules and articles of war,
is apparently well settled.

In construing the soldiers' bonus law this department has ruled that the
provisions of Gen. St. 1919, c. 283, granting- a war bonus to men honorably
discharged from the service of the United States in the World War do not ap-
ply to drafted men who were passed by the draft board, sent to Army camps
and there discharged because physically disqualified, or to men discharged
on account of bad conduct or similar ground. See V Op. Atty. Gen. 405.
In said opinion the following language was used :

—
" In my judgment, . . . it cannot be said that the class of men to which

you refer was enlisted in or had been enrolled in or had been mustered into

the Federal service, within the meaning of this statute. These men were never
in the army of the United States to a sufficient extent to be discharged from
it. In my opinion, it cannot be said that they performed ' services ... in

the army ... of the United States ' of the character intended by this statute

to be recognized. Accordingly, I must advise you that men of the class to which
you refer are not entitled to the benefits of the statute."

So also this department has ruled that, in view of the express provision
of Gen. St. 1919, c. 290, § 9, which incorporates into said section 9 the limi-.

tations prescribed by section 3 of said act, a man enrolled in the United
States naval reserve force, who is called for active duty but who is almost
immediately discharged for a disability not incurred in said service, is not
entitled to military aid in the first, second, third or fourth classes defined

by said section 9. See V Op. Atty. Gen. 471.

A former Attorney General has also ruled that the exemption from all poll

taxes granted by Gen. St. 1919, c. 9, does not include persons who were sum-
moned in the draft and reported for duty but were discharged before they
were mustered into the Federal service. See V Op. Atty. Gen. 601.

A similar conclusion was reached by the Supreme Court of Rhode Island on
substantially the same set of facts as those involved in the case under con-
sideration. In the case of Gilbert John Bannister v. Soldiers' Bonus Board,
43 R. I. 346, decided February 11, 1921, the court held that a draftee who,
in obedience to orders from the War Department, presented himself at the
designated place for induction into the service, is not, where he is sent to a
military camp and rejected from the draft .ten days later because of physical
disability, within the operation of a statute providing a bonus for each enlisted

man " who is mustered into the Federal service and reports for active duty."
In that case the court used the following language :

—
"We assume that the petitioner was passed by the local draft board, and,

from the above order directing him to present himself at the State House,
it would appear that he was inducted into the military service, but it was
the intention of the Selective Service Law (U. S. Comp. Stat. U 2044a-2044k,

9 Fed. Stat. Anno. 2d ed. pp. 1136-1163) that each person inducted into

the military service should be finally examined and accepted or discharged upon
his arrival at the mobilization camp. Section 166 of the Selective Service

Regulations prescribed by the President under the authority vested in him by
the terms of the Selective Service Law provides that all men inducted into

the service shall at the mobilization camp be finally accepted or rejected within

fifteen days after the date of the registrant's induction into service. The
petitioner was ' inducted ' into the military service, but he was not ' mustered

j

into the service.

To entitle the petitioner to a bonus from the state he must have been

recognized by the War or Navy Department as an enlisted man; he must have

been ' mustered into the Federal service ' and he must have reported for

active duty. The petitioner never had an opportunity to report for active

duty. His experience with the. draft never brought him to the stage where

it was possible for the Army or Navy Department to order him to attack

the enemy or endure other perils of war. He was not called for active duty.
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His name was selected by lot as were the names of all other persons who were
called by the draft, and he, like the others, was ordered to report to a camp
for final examination to determine his fitness for active duty. Had the peti-

tioner successfully passed the physical examination, he probably would have
been enrolled as a member of the Army and assigned to active duty in a
training camp.

When the petitioner was drafted, or, in other words, inducted into the

service, he became subject to military law and regulations. Section 6 of the
Act of May 18, 1917, entitled ' An Act to authorize the President to increase

temporarily the military establishment of the United States,' provides that

any person who fails or neglects to perform any duty required of him in

the execution, of said act shall ' if subject to military law ... be tried by
court-martial and suffer such punishment as a court-martial may direct.'

It was the intention of Congress, as expressed in the two acts last above cited,

that a person should be subject to the military law during the time intervening

between his induction into the service and his final acceptance or rejection.

The purpose evidently was to prevent the government, in the emergency,
from being hampered by the delays incident to procedure in the civil courts.

A person, however, may be subject to military law and regulations without
being a member of the Army, and it does not follow that a man must be a
member of the Army to be the subject of court-martial."

I am consequently of the opinion that the " discharge from draft " which
was received by the person referred to in your inquiry is not the equivalent

of an honorable discharge from service in the Army of the United States,

and that the person is accordingly not a " veteran," within the meaning of

G. L., e. 31, § 21.

Very truly yours,

Jay R. Benton, Attorney General:

Prisoners— Application for Parole— Hearings.

A prisoner alone may apply for a permit to be at liberty.

Whether the Board of Parole will hear persons other than the prisoner, in

his behalf, is a matter within its own discretion.

June 12, 1923.

Board of Parole.

Gentlemen : — You have requested my opinion as to whether, under the

provisions of G. L., c. 127, § § 131 and 132, any person other than the prisoner

may make application for a permit to be at liberty, and whether any person
other than the prisoner may appear before the Board of Parole to speak in

his behalf. «

G. L., c. 127, § 131, confers power upon the Board, under certain circum-

stances, to grant a special permit to be at liberty to a prisoner confined in

the State Prison.

Section 132 provides :
—

" Any prisoner eligible for a release in accordance with the preceding sec-

tion may apply for a permit to be at liberty as therein provided. The appli-

cation shall be transmitted to the board of parole by the warden of the state

prison or the superintendent of the Massachusetts reformatory, who shall

send with it a report of the prisoner's conduct and industry, a statement

concerning the prisoner's health, and any other information respecting the

case which the warden or superintendent can supply; and the board shall not

entertain any other form of application or petition for the release of a pris-

oner under the preceding section."

I am of the opinion that the prisoner alone may apply for a permit to be

at liberty, and that an application from any other source may not be enter-

tained by the Board. There is nothing in' the statute which prohibits the



136 P.D. 12.

Board from permitting persons other than the prisoner to appear before it

and speak in his behalf, after his application for a permit to be at liberty-

has been transmitted to the Board, in accordance with section 132. Whether
the Board will hear such persons is within its own discretion.

Very truly yours,

Jay R. Benton, Attorney General.

Savings Banks— Savings Departments of Trust Companies— Authorized In-
vestments— Construction of Indenture with Relation to Bond Issues.

Certain railroad bonds, the authorized issue of which, by the terms of the in-

denture, can never exceed, with all outstanding debts, three times the value

of the capital stock, are a legal investment for savings banks and savings

departments of trust companies.

June 23, 1923.

Mr. Joseph C. Allen, Commissioner of Banks.

Dear Sir : — You have requested my opinion as to whether the Louisville

& Nashville Railroad Company first and refunding mortgage bonds, dated
Aug. 1, 1921, ai*e a legal investment for the savings banks and savings de-

partments of trust companies of this Commonwealth, in view, more particularly,

of the fact that an indenture, dated Nov. 21, 1922, supplemental to the said

first and refunding mortgage, has been made by the Louisville & Nashville

Railroad Company and the trustee named in the original mortgage.
For the purposes of your question, the savings departments of trust com-

panies stand in the same position as savings banks, as it is provided by G. L.,

c. 172, § 61, that all investments of the savings departments of trust com-
panies shall be made in accordance with the law governing the investment of

deposits in savings banks.

Prior to 1908 all the railroads whose bonds were then authorized for in-

vestment of the character considered here were mentioned specifically in the

statutes, with the exception of the general laws for the authorization of bonds
of railroads incorporated in this State and in New England. A committee,

consisting of the Bank Commissioner, the Treasurer and Receiver General
and the Commissioner of Corporations, made a report, with suggestions of

changes in the general laws of this State relating to savings banks. They
completely redrafted the paragraph relating to railroad bonds in three divisions,

all of which were entirely general in their terms, viz.: (1) Massachusetts

railroads; (2) New England railroads; (3) other railroads. Referring to the

third division, the committee said :

—

" In providing for the admission of the bonds of railroads operating in any
of the United States we have felt it necessary to make much stricter require-

ments than in the case of railroads in New. England, where railroad condi-

tions are more established. Severe tests have, therefore, been provided for

both the corporation and the bonds themselves."

The statutory provisions as enacted by the 1908 Legislature, based upon
the aforesaid report, appear practically verbatim in the General Laws in

force at this time.

G. L., c. 168, § 54, subdivision 3rd, (g) (3), authorizes the investment by sav-

ings banks in refunding mortgage bonds complying with certain conditions.

Said section 54, subdivision 3rd, (e) (5), provides as follows: —
"No bonds shall be made a legal investment by subdivision (g) in case

the mortgage securing the same shall authorize a total issue of bonds which, to-

gether with all outstanding prior debts of the issuing or assuming corporation,

including all bonds not issued that may legally be issued under any of its

prior mortgages or of its assumed prior mortgages, after deducting there-

from, in case of a refunding mortgage, the bonds reserved under the provisions

of said mortgage to retire prior lien debts at maturity, shall exceed three times

the outstanding capital stock of said corporation at the date of such investment."
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Section 1 of article one of the Louisville & Nashville first and refunding
mortgage provides as follows :

—
" The authorized issue of bonds under this indenture is limited so that

the amount thereof at any one time outstanding, together with all other then

outstanding prior debt, as hereinafter defined, of the Railroad Company, after

deducting therefrom the amount of all bonds reserved under the provisions of

this indenture to retire prior debt at or before maturity, shall never exceed

three times the par value of the then outstanding fully paid capital stock

of the Railroad Company or of a successor corporation."

The second paragraph following defines " prior debt " as follows :
—

" In determining at any time and from time to time the limit of the authorized

issue of bonds hereunder, the prior debt so to be added is that which at the time

may remain unpaid on the principal of the bonds specified in Section 3 of

Article Three of this indenture, and of the bonds which hereafter shall be

included in prior debt under Sections 4 and 5 of said Article Three (but not

including any of either class of said bonds deposited with and held by the

Trustee as provided in Section 6 of said Article Three) and the ' reserved

bonds ' to be deducted are the bonds, issuable under this indenture, which
at that time are reserved for the purpose of refunding prior debt as provided

in said Article Three. The term ' prior debt,' wherever used in this indenture,

means the aggregate bonded indebtedness ascertained and determined in ac-

cordance with this paragraph of this Section 1 of Article One of this indenture."

The answer to your inquiry rests upon the interpretation of the words " out-

standing prior debts " as found in the statute [G. L., c. 168, § 54, subdivision

3rd, (e) (5) and (6)]. Are these words to be construed to mean all pre-

existing debts or debts prior in time, or do they mean prior lien debts; in

other words, debts secured by a prior lien on the property covered?

The bonds specified in section 3 of article three of the Louisville & Nash-
ville first and refunding mortgage are bonds for the retirement of which bonds
under the mortgage are reserved, amounting to $176,260,500, being all, with
the exception of one, underlying mortgage bonds secured by prior lien on the

property covered by the refunding mortgage.
The present outstanding capital stock of the Louisville & Nashville Railroad

being $72,000,000, the authorized issue under the mortgage, under the inter-

pretation that the words " prior debts " mean " prior lien debts," follow-

ing the method described in subdivision (e) (5) of the Massachusetts statute,

would be: Authorized issue X, plus all outstanding prior debts ($176,260,500),
i minus the bonds reserved to retire prior lien debts ($176,260,500), equals three

times the capital stock, or $216,000,000. In other words, the total amount
of bonds that may be issued under the mortgage is $216,000,000. However, it is

to be noted that in addition to the $176,260,500 underlying bonds for which
I bonds are reserved under the mortgage in question, the Louisville & Nashville
Railroad has outstanding the following issues of bonds

:

$3,500,000 Southeast & St. Louis Division first 6s, 1971.

3,000,000 Southeast & St. Louis Division second 3s, 1980.

These bonds are direct obligations of the Louisville & Nashville Railroad

secured by mortgage on the property of the Southeast & St. Louis Railway,

which is a separate corporation. As the property is not owned by the Louis-

ville & Nashville Railroad, the mortgage in question does not cover the property,

and therefore the railroad is not obliged to reserve bonds under the mortgage
1 for their retirement. But if the words " prior debts," as found in our statute,

are to be construed as meaning pre-existing debts or debts prior in time,

these outstanding bonds would have to be considered in computing the author-

ized issue of the mortgage. Construing the words to mean pre-existing debts,

the authorized issue would be as follows: Authorized issue X, plus all out-

standing prior debts ($176,260,500 plus $3,500,000 Southeast & St. Louis
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Division first 6s, plus $3,000,000 Southeast & St. Louis Division second 3s),.

minus bonds reserved to retire prior lien debts at maturity ($176,260,500), equals,

three times the capital stock, or $216,000,000. This amount is $209,500,000,.
as follows :

—

Authorized issue X $209,500,000
Plus prior debts 182,760,500

$392,260,500
Minus amount reserved to retire prior lien debts . 176,260,500

$216,000,000

In my opinion, the Legislature intended that there should be a fixed rela-

tion of the total debts of a railroad corporation to its capital stock, and not
merely the prior lien debts to the bonds in question ; that the words " out-

standing prior debts " mean all pre-existing debts of the railroad corpora-

tion; that, in the given case, this interpretation requires that the outstanding
issue of the Southeast & St. Louis Division railroad bonds, totalling $6,500,000,.

are to be included in the debts in computing the amount of bonds authorized

by the terms of the mortgage. Following this interpretation, the Louisville

& Nashville Railroad Company mortgage authorizes $6,500,000 of bonds in
excess of the limit set down by subdivision (e) (5) and (6).

In view of the foregoing considerations, I am of the opinion that the bonds
in question were not legal investments for the savings banks nor for the sav-

ings departments of trust companies of this Commonwealth under the terms
of the first and refunding mortgage as originally drawn. However, the-

indenture made on Nov. 1, 1922, already referred to, completely changes
the situation. In this supplemental indenture an attempt has been made by
the Louisville & Nashville Railroad to cure the defect in the position of its

bonds by modifying the terms of the first mortgage so that the words " prior-

debts," used in said mortgage, shall be interpreted in their natural signifi-

cance as " antecedent debts," and not as defined in section 1 of article one

(p. 58) of the first mortgage itself, so as to mean only debts " superior
"'

to others because secured by a lien on the property of the railroad, and in

this attempt the railroad appears to have been successful.

The supplemental indenture appears to have been properly issued, for, under
the provisions of article eleven of the first mortgage, the railroad company,
when authorized by its board of directors and the trustee under such mort-
gage, had the authority to enter into a supplemental indenture which shall

thereafter form part of the original indenture and which may deal with almost
any portion of the indenture itself.

"(a) To convey, transfer and assign to the Trustee and to subject to the lien

of this indenture, with the same force and effect as though included in the

granting clause hereof, additional railroads or leases thereof, bonds, shares of
capital stock, equipment and any other property then owned by the Rail-

road Company, acquired by it through consolidation or merger or by purchase,

or otherwise. The prior debt secured by mortgage to which any lines of rail-

road so conveyed shall be subject, shall be specified and described and the

amount thereof stated in such supplemental indenture; and the prior debt

so specified and described shall thereupon and thereafter be deemed and taken

to be included in Section 4 of Article Three hereof.

(b) To specify and state the bonded indebtedness, and the amount thereof,

of any company which hereafter shall be consolidated with or merged into,

or whose railroad property hereafter shall be acquired by, the Railroad Com-
pany, although such bonded indebtedness may not be secured by mortgage,

which bonded indebtedness is to be regarded as forming a part of the prior

debt of the Railroad Company, and to retire which, at or before maturity,

bonds are to be reserved as provided in Section 5 of Article Three hereof.

(c) To evidence the succession of another corporation to the Railroad Com-
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pany, or successive successions, and the assumption by a successor corporation
of the covenants and obligations of the Railroad Company under this indenture.

(d) To make provision for the appointment of a co-trustee as hereinafter
provided for in Section 6 of Article Twelve of this indenture.

(e) To make such provision as may be necessary or desirable with respect
to any series of bonds, if any, issued under this indenture, convertible into
shares of the capital stock of the Railroad Company.

(/) To provide for the creation and maintenance of a sinking fund for
the redemption before maturity, or the payment, of all or any part of any
series of bonds issued hereunder, and to constitute a default in respect of
such sinking fund an event of default with the same force and effect as if

the same had been so denominated in Section 2 of Article Seven hereof.

(g) To add to the limitations on the authorized amount, issue and purposes
of issue of bonds issuable under Section 7 of Article Three of this indenture,
other than the limitations herein provided for.

(h) To make provision in regard to matters or questions arising under
this indenture as may be necessary or desirable and not inconsistent with this

indenture." (P. 156, first mortgage.)

These provisions are certainly broad enough to permit the supplemental
indenture to deal with the limitation of the amount of bonds which may be
issued.

The supplemental indenture so made is of interest only because it modifies

the first mortgage by altering the definition of the words " prior debts " as

it was contained in the first draft, so that the words are specifically said to

include every outstanding prior debt, whether a prior debt as defined by the
first mortgage or not. It further stipulates that the authorized total issue

of bonds " shall at all times be limited to an amount, which, together with
all outstanding prior debts (including every outstanding prior debt, whether
or not included within the definition of prior debt contained in this In-
denture) . . . shall never at any time exceed three times the then outstand-
ing capital stock of the Railroad Company. All certificates delivered to

the Trustee by the Railroad Company, upon requisitions for the certifica-

tion of bonds, shall, in addition to the other statements therein required to

be contained by this Indenture, contain a statement of the amount of all out-
standing prior debts, of the Railroad Company in this section la referred to

after deducting therefrom the bonds reserved under the provisions of this

Indenture to retire prior debts at maturity; such statements shall constitute
sufficient evidence to the Trustee, as to the facts therein stated, and the Trus-
tee shall be fully protected in acting upon the faith thereof." (Article one,

section 1, supplementary indenture.)

This change by the supplemental indenture, defining the words "prior debts,"
the source of the adverse view of the bonds for savings bank investment,
to a definition so inclusive as to cover the bonds of the Louisville & Nashville
Southern 4% (first indenture, p. 72), clears away the existing difficulty. The
authorized outstanding issue under the new provisions can never exceed, with
all outstanding debts, three times the value of the capital stock. This places
these bonds in a position where they will be a legal investment for savings
banks and savings departments of trust companies as soon as they have been
properly executed.

Yours very truly,

« Jay R. Benton, Attorney General.

Wrentham State School— Admission and Discharge of Pupils or Other Inmates.

The Trustees of the Wrentham State School are not authorized to receive
those who themselves ask admission.

The trustees are authorized to receive those for whom application is made by
parent or guardian.

Such parent or guardian has no right to take away such person from the school
without the consent of the trustees, except upon application to the court.
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If in the opinion of the trustees inmates over the school age will receive benefit
from school instruction, the trustees are authorized to place such inmates
in the school department.

A minor placed in the school by his parent or guardian may be discharged after
reaching his majority only in the discretion of the trustees or upon appli-
cation to the court.

A minor committed to the school may be held in the custody of the school after
reaching his majority without a recommitment.

June 27, 1923.
Dr. George M. Kline, Commissioner of Mental Diseases.

Dear Sir : — My opinion is requested on certain questions relative to the

duties of the board of trustees of the Wrentham State School.

I understand the first question presented is as follows: Are the trustees of

the Wrentham State School authorized to receive in the institution persons
who themselves ask admission?

G. L., c. 123, $ 66, provides for commitment to the school by a judge of

probate. Sections 46 and 47 of said chapter are as follows :
—

" Section 46. Persons received by the Massachusetts school for the feeble-

minded and by the Wrentham state school shall be classified in said depart-

ments as the trustees shall see fit, and the trustees may receive and discharge

pupils, and may at any time discharge any pupil or other inmate and cause

him to be removed to his home.
Section 47. The trustees of either of the state schools mentioned in the two

preceding sections may, at their discretion, receive any feeble-minded person
from any part of the commonwealth upon application being made therefor

by the parent or guardian of such person, which application shall be accom-
panied by the certificate of a physician, qualified as provided in section fifty-

three that such person is deficient in mental ability, and that in the opinion
of the physician he is a fit subject for said school. The physician who makes
the said certificate shall have examined the alleged feeble minded person within

five days of his signing and making oath to the certificate. The trustees of
either of said state schools may also, at their discretion, receive any person
from any part of the commonwealth upon the written request of his parent or
legal guardian, and may detain him for observation for a period not exceed-

ing thirty days, to determine whether he is feeble minded."

The statute makes no provision for admission of those who themselves ask
admission. I am of the opinion that the trustees are authorized to receive

only those persons who have been committed by the Probate Court or those

who have been placed there upon application by the parent or guardian.

The second question I understand to be as follows : Are the trustees author-

ized to receive those for whom application is made by parent or guardian?
Section 47 of said chapter 123 expressly provides for such admission upon

compliance with the requirements therein set forth.

The third question presented is as follows : Can those who have been placed in

the school upon application by a parent or guardian be taken from the school

at any time the parent or guardian sees fit?

St. 1909, c. 504, codified the law relative to insane persons. Section 62
thereof (now, in substance, G. L., c. 123, §46) provided: —

" Persons received by the Massachusetts School for the Feeble-Minded and
by the Wrentham state school shall from time to time be classified in said de-

partments as the trustees shall see fit, and the trustees may receive and dis-

charge pupils at their discretion, and may at any time discharge any pupil
or other inmate and cause him to be removed to his home or to the place
of his settlement."

There is no other provision in the statute for their release except upon appli-

cation to the court. This clearly shows that the release of such persons, subject

to the foregoing exception, is entirely within the discretion of the board of

trustees.
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It is to be noted that under section 62 of said chapter 504 the trustees were

authorized to receive pupils. This statute did not authorize the trustees to
receive persons into the custodial department. Gen. St. 1917, c. 223, § 2, how-
ever, enlarged the right of the trustees so as to receive persons into the custodial

department. The power of the trustees to discharge is the same whether the in-

mate is in the school or in the custodial department. I therefore advise you
that, in my opinion, the parent or guardian has no right to take away such
person from the school without the consent of the trustees.

Your fourth question is as follows: Have the trustees the right to expend
the money of the Commonwealth in giving instruction in the school department
to persons over the school age?

G. L., c. 123, § 45, reads as follows :
—

" The Massachusetts school for the feeble-minded and the Wrentham state

school shall each maintain a school department for the instruction and educa-
tion of feeble minded persons who are within the school age or who in the
judgment of the trustees thereof are capable of being benefited by school
instruction, and a custodial department for the care and custody of feeble

minded persons beyond the school age or not capable of being benefited by
school instruction."

It is clear from this section that it is discretionary with the trustees whether
or not a person over the school age shall be placed in the school department.
If, in the opinion of the board of trustees, such person will receive benefit

from school instruction, they are authorized to place such person in the school
department, irrespective of age.

Your fifth question is as follows : May any person who, while a minor, was
placed in the institution by his parent or guardian be retained in the school
against his will after reaching the age of twenty-one?

This question falls under G. L., c. 123, § 46, and such a person may be dis-

charged from the school only in the discretion of the board of trustees, except,

of course, that such a person or his parent or guardian may apply to the
court for discharge.

Your sixth question is as follows: Can a person who was committed to the
school while a minor be held in the custody of the school after reaching the

age of twenty-one, without a recommitment?
G. L., c. 123, § 66, provides for commitment, and authorizes custody of

the person until he shall be discharged by order of the court or otherwise in

accordance with law. Without a court order such person may be held by the

school until such time as, in the opinion of the trustees, he should be dis-

charged. The fact that he arrives at the age of majority in no way concerns
this question.

Very truly yours,

Jay R. Benton, Attorney General.

National Guard— Practising Bifle or Pistol Shooting on Rifle Ranges on
Sundays.

The discharge of firearms on Sunday for sport or in the pursuit of game
is prohibited.

Members of the National Guard may legally practise rifle or pistol shooting on
a rifle or pistol range on Sundays, in the course of their military training.

June 28, 1923.
Brig. Gen. Jesse F. Stevens, The Adjutant General.

Dear Sir : — You request my opinion as to whether it is legal for members of
the National Guard to practise rifle or pistol shooting on any rifle or pistol

range within the Commonwealth on Sundays. You state that this practice

constitutes an important part of their military training, and that, owing to

the limited amount of time at the disposal of the members of the National
Guard, it is desired that this duty shall be performed on Sundays.
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G. L., c. 136, § 17, provides, in, part :
—

" Whoever on the Lord's day discharges any firearm for sport or in the
pursuit of game, . . . shall be punished by a fine of not more than ten
dollars. . .

."

The discharge of firearms for sport or in the pursuit of game is thereby
prohibited. The discharge of firearms by members of the National Guard,
under the circumstances to which you refer, is not a discharge for sport or
in the pursuit of game. Rifle and pistol practice is in the line of military
duty and, as you state, is an important part of the military training.

I am of the opinion that members of the National Guard may legally practise

rifle and pistol shooting on a rifle or pistol range within the Commonwealth
on Sundays in the course of their military training.

Yours very truly,

Jay R. Benton, Attorney General.

Standard Box for Farm Produce— Bequirements as to marking Boxes— Use
of Bisers in packing Apples.

An apple grower who uses boxes which are standard according to St. 1921,
c. 248, must mark said boxes, if they contain apples, in accordance with
the requirements of both said chapter 248 and G. L., c. 94, § 104.

The dimensions of the standard box for. farm produce sold at wholesale, as

defined in St. 1921, c. 248, are not affected by the fact that in some in-

stances, where such box is used for the packing of apples, risers, so called,

about five-eighths of an inch thick, are placed on the ends of the box; if

the box contains the dimensions required by statute it constitutes a
standard box.

June 28, 1923.

Dr. Arthur W. Gilbert, Commissioner of Agriculture.

Dear Sir :— You request my opinion as to whether an apple grower who
uses boxes which are standard according to St. 1921, e. 248, is obliged to mark
such boxes both in accordance with the apple grading law and in accordance with
the standard box law. You also request my opinion as to whether a box of

the same dimensions as the standard box is to be considered standard if the

ends are built higher than the sides, or if risers are added to the ends, in

order properly to pack apples so as to fill the standard box even full and
permit covering, or whether in either or both cases the boxes are not to be

considered standard, and thus not subject to marking as prescribed in chap-

ter 248, supra.

St. 1921, c. 248, § 1, provides as follows :
—

". . . The Massachusetts standard box for farm produce sold at wholesale,

except as otherwise provided, shall contain two thousand one hundred fifty

and forty-two one hundredths cubic inches and shall be of the following

dimensions by inside measurements: seventeen and one half inches in length

by seventeen and one half inches in width and seven and one sixteenth inches

m depth. The Massachusetts standard half box for farm produce sold at

wholesale shall contain one thousand seventy-five and .twenty-one one hun-

dredths cubic inches and shall be of the following dimensions by inside meas-

urements: twelve and three eighths inches in length by twelve and three

eighths inches in width and seven and one sixteenth inches in depth. When
the above specified boxes are made of wood the ends shall be not less than

five eighths inches in thickness and the sides and bottom not less than three

eighths inches in thickness. All such boxes and half boxes of the dimensions

specified herein shall be marked on at least one outer side in bold, uncondensed

capital letters, not less than one inch in height : — Standard Box Farm Prod-

uce,— and,— Standard Half Box Farm Produce,— respectively. Whoever
-marks or otherwise represents any box or half box to be a standard box

or half box for the sale of farm produce at wholesale shall, unless such box
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or half box complies with every specification and requirement of this section,

be punished by a fine of not more than fifty dollars. The director of standards
in the department of labor and industries, his inspectors and the sealers and
deputy sealers of weights and measures in cities and towns shall enforce the

provisions of this section."

G. L., c. 94, § 104, provides as follows :
—

" Each closed package of apples packed or repacked within the common-
wealth and intended for sale within or without the commonwealth, shall have
marked in a conspicuous place on the outside of the package in plain letters

a statement of the quantity of the contents, the name and address of the

person by whose authority the apples were packed, the true name of the variety,

and the grade and minimum size of the apples contained therein, in accord-

ance with sections one hundred and one and one hundred and three, and the

name of the state where they were grown. If the true name of the variety

is not known to the packer or other person by whose authority the apples
are packed, the statement shall include the words ' variety unknown,' and if the

name of the state where the apples were grown is not known, this fact shall

also be set forth in the statement. If apples are repacked, the package
shall be marked ' repacked,' and shall bear the name and address of the per-

son by whose authority it is repacked, in place of that of the person by whose
authority they were originally packed."

This section pertains to packages containing apples, while St. 1921, c. 248,

pertains to " standard for boxes and half boxes for farm produce sold

at wholesale." Each statute contains a mandatory requirement as to mark-
ing on the outside of the package or box. I am accordingly of the opinion
that an apple grower who uses boxes which are standard according to St. 1921,
c. 248, must mark said boxes, if they contain apples, in accordance with the

requirements of both said chapter 248 and G-. L., c. 94, § 104.

The dimensions of the standard box for farm produce sold at wholesale,

as defined in St. 1921, c. 248, are not, in my opinion, affected by the fact that

in certain instances, where said box is used for the packing of apples, risers,

so called, about five-eighths of an inch thick, are placed on the ends of the
box, inasmuch as it appears that most varieties of apples will not pack in such
a way as to fill the standard box even full but will over-run somewhat so

that they cannot be covered unless the sides or ends of the box are increased
in height. The purpose of the risers is obviously merely to permit the box
to be suitably covered, and if the box contains the dimensions provided for in

said act I am of the opinion that it constitutes a standard box, as therein de-

fined, although in the cases referred to it is necessary to attach such risers.

Very truly yours,

Jay R. Benton, Attorney General.

Insurance— Policies to Tobacco Growers for Damage by Hail— Difference in

Cost of Policies to Different Persons, based on Membership or Non-mem-
bership in an Association of Tobacco Growers— Rebates.

G. L., c. 175, § 182, prohibits the giving by an insurance company of a lower
rate to certain insureds merely because the favored insureds are members
of a particular association.

There may be an allowable difference in rates for policies to tobacco growers,
if it is based upon a reasonable mode of classifying the insureds.

June 30, 1923.
Hon. Clarence W. Hobbs, Commissioner of Insurance.

Dear Sir : — You ask me for an opinion as to whether or not the course
followed by an insurance company in issuing policies to tobacco growers gener-
ally, for damage by hail, at a regular rate of $50 an acre, while at the same
time it sells policies of a similar character to members of an association of
tobacco growers, and to them only, at a rate of $24, is, under all the cireum-
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stances, a violation of G. L., c. 175, § 182, which forbids the giving of rebates
and other advantages to certain customers.
As I understand the letter given to you by the vice president of the insurance

company in answer to a letter written by a tobacco grower (hereinafter called

the "complainant"), the insurance company does give, if desired, to some
2,000 members of the tobacco association insurance against loss by hail, at

the rate of $24 an acre, but will not sell at this price to non-members, of
whom the complainant is one. The insurance company contends that this

lower rate given to these particular persons, is not in the nature of a rebate
or other advantage forbidden by the statute, because the members of this as-

sociation agree to write eighty per cent of their insurance with this particular

insurance company; that much of this tobacco so offered for insurance is in
other and more desirable localities than that of the complainant, and so more
desirable as a risk to the company; and that also the members of the associa-

tion agree to write their fire insurance on their tobacco, as well as their hail

insurance, with this insurance company, which the complainant does not do.

The statute under consideration is as follows (G. L., c. 175, § 182) :
—

" No company, no officer or agent thereof and no insurance broker shall

pay or allow, or offer to pay or allow, in connection with placing or negotiating

any policy of insurance or any annuity or pure endowment contract or the

continuance or renewal thereof, any valuable consideration or inducement not
specified in the policy or contract, or any special favor or advantage in the

dividends or other benefits to accrue thereon; or shall give, sell, or purchase,

or offer to give, sell or purchase, anything of value whatsoever not specified

in the policy; or shall give, sell, negotiate, deliver, issue, or authorize to

issue or offer to give, sell, negotiate, deliver, issue, or authorize to issue

any policy of workmen's compensation insurance at a rate less than that

approved by the commissioner. No such company, officer, agent or broker
shall at any time pay or allow, or offer to pay or allow, any rebate of any
premium paid or payable on any policy of insurance or any annuity or pure
endowment contract."

The statute is aimed to prevent discrimination between individuals of the

same class. To favor one particular member of a class merely because he
buys more insurance or more kinds of insurance than another is prohibited by
the statute. Attorney General's Report, 1921, p. 133.

Nevertheless, there is no doubt but that there may be made a reasonable

classification among insurers of the same kind of property, based not upon
volume of business but upon quality ; that is, upon a less hazardous undertaking.

It may be that, under the arrangement made between the company and the

association referred to, a class of insureds different from the one to which the

complainant belongs may reasonably be said to exist. The fact that the proper-

ties of this latter class are in widely scattered localities, and in widely separated

areas, where the average hazard will not be as great as in the district in which
alone the assured desires property insured, may be, if the facts justify it, a

j

reasonable mode of classification which would give no undue advantage to

one assured over another, within the meaning of the statutes. Whether all

the facts necessary to be ascertained relative to the business of tobacco grow-
ing make such a form of classification reasonable, is itself a question of fact,

upon which it is not my province to pass. The mere fact that the members
of the association of growers offered a larger volume of business than that

offered by the complainant, would not, in itself, furnish a reasonable ground
for placing them in a different classification as to rates. The mere fact that

they were members of an association, as such, would not make their classifica-

tion reasonable. The mere fact that they offered to place fire insurance as

well as hail insurance, would not make the classification reasonable. But if

the facts in this particular trade, relative to variation in the grade of tobacco

grown in various localities, show that the tobacco offered by members of this

association, by reason of the variety of the places of growth, tends to make
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the offerings, on the whole, much less hazardous risks, than the risk offered

by the complainant's tobacco from a single and possibly unfavorable locality,

then it is possible that, as I have said, as a matter of fact a classification of

insureds, such as was practised by this insurance company, might not be

unreasonable.
Very truly yours,

Jay R. Benton, Attorney General.

Taxation— Foreign Corporations— Allocation of Income.

Under Gen. St. 1919, c. 355, §§ 19 and 20 (G. L., c. 63, $$ 41 and 42), a foreign

corporation must give notice in each year of its refusal to accept determina-

tion of income allocable to the Commonwealth by the statutory method pro-

vided by section 19, as a basis of its right to have its net income derived

from business carried on within the Commonwealth determined by the al-

ternative method provided by section 20.

July 3, 1923.

Board of Appeal. ^:^,., ' ^\mw**Jki

Gentlemen : — You have requested my opinion in the matter of an excise
tax assessed upon the Childs Dining Hall Company for the year 1921. The
following facts appear from the statement contained in your request.

The Childs Dining Hall Company is a foreign corporation doing business in
this Commonwealth and in other States. Under date of April 8, 1920, in ac-
cordance with the statutory provisions contained in Gen. St. 1919, c. 355,
§$19 and 20 (G. L., c. 63, $§41 and 42), the company notified the Commis-
sioner of its refusal to accept the determination of its net income derived from
business carried on within the Commonwealth in the manner provided by section

19, and thereafter filed its return for the year 1920 with its own allocating
method attached thereto. The Commissioner assessed a tax for the year 1920 on
the basis of the allocating method set out in the statute, and the company
appealed to the Board of Appeal, which subsequently revised the determination
of the Commissioner.
While the application for a hearing by the Board of Appeal was pending

and before the hearing, the time arrived for the filing of the 1921 return. The
corporation filed its return for that year on or about May 11, 1921, with a
statement of reasons for late filing and with the same allocating method as in
1920. No refusal to accept the statutory method was filed with respect to the
return for 1921, unless the notification of April 8, 1920, constituted such
notification or unless such notification may be inferred from the pending pro-
ceedings relative to the 1920 tax.

The Commissioner determined the 1921 tax by the method provided by G. L.,

c. 63, § 41. The company paid the tax under protest, and after numerous
hearings the Commissioner refused to abate the tax and the company appealed
again to the Board of Appeal. You ask whether the Board of Appeal can
act favorably upon the appeal.

G. L., c. 63, § § 41 and 42, are as follows :
—

" Section 41. The Commissioner shall determine in the manner provided
in this section the part of the net income of a foreign corporation derived from
business carried on within the commonwealth.

The following classes of income shall be allocated as follows:

(a) Gains realized from the sale of capital assets, if such assets consist of
real estate or tangible personal property situated in the commonwealth, shall

be allocated to this commonwealth.
(b) Interest received from any corporation organized under the laws of the

commonwealth or from any association, partnership or trust having transferable
shares and having its principal place of business in the commonwealth, or from
any inhabitant of the commonwealth, except interest received on deposits

in trust companies or in national banks doing business in the commonwealth,
shall be allocated to this commonwealth.
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(c) Gains realized from the sale of capital assets other than those named
in paragraph (a) above shall not be allocated in any part to this commonwealth.

Income of the foregoing classes having thus been allocated, the remainder
of the net income as defined in section thirty shall be allocated as follows

:

If a foreign business corporation carries on no business outside this com-
monwealth, the whole of said remainder shall be allocated to this commonwealth.

If a foreign business corporation carries on any business outside this com-
monwealth, the net income taxable under this chapter shall be determined as

provided in section thirty-eight.

Section 42. A foreign corporation carrying on part of its business out-

side the commonwealth may, in lieu of the allocating method required by
the preceding section for determining the amount of business assignable to

this commonwealth, refuse to accept such determination by notification thereof

to the commissioner on or before the time when its income tax return under
this chapter is due to be filed. Such a foreign corporation shall, within thirty

days thereafter, file with the commissioner, under oath of its treasurer, a state-

ment in such detail as the commissioner shall require, showing the amount of

its annual net income derived from business carried on within the common-
wealth. The commissioner may require such further information with refer-

ence thereto as he may deem necessary for the assessment of the tax, and
shall determine the proportion of the net income received from business carried

on Avithin the commonwealth."

It is my opinion that G. L., c. 63, § 42, and the corresponding provision

of the statute of 1919 require definite action each year by a foreign corpora-

tion which desires to refuse to accept a determination of net income derived

from business carried on within the Commonwealth according to the statutory

method provided by the preceding section, by a notification each year to the

Commissioner of the refusal of the corporation to accept such determination;

and that such notification is not to be inferred from the giving of a similar

notice for a preceding year or from proceedings had in consequence of such

prior notice. The reference in section 42 to " the time when its income tax

return under this chapter is due to be filed " and the requirement that the

corporation " shall, within thirty days thereafter, file with the commissioner "

the required statement, seem to me to preclude any other construction. I must
advise you, therefore, that under the circumstances the determination made by
the Commissioner seems to have been the only one legally permissible, and
that the amount of the tax resulting therefrom seems to be fixed as a matter

of law.
Very truly yours,

Jay R. Benton, Attorney General.

Teachers' 'Retirement Association— Withdrawal of Membership— Refund .
—

Retiring Allowance.

A teacher who has not attained the age of sixty may withdraw from the public

school service under the provisions of Gr. L., c. 32, § 11, and is entitled

to receive from the annuity fund all amounts contributed as assessments,

together with regular interest thereon; and having so withdrawn and re-

ceived said refund, such teacher has thereby withdrawn entirely from the

public school service.

G. L., c. 32, §10, par. (2), provides for a mandatory retirement from service

in the public schools by any member of the association on attaining the

age of seventy years, and § 10, par. (1), permits a teacher between the

ages of sixty and seventy to apply for retirement; and on .retirement

such a teacher has withdrawn from the public school service.

A voluntary member of the Teachers' Retirement Association sixty years of

age or over, who has terminated his service as a teacher in the public

schools, is not entitled to receive a refund of his contributions, but must

accept the retiring allowance provided by the statute.
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The phrase " any member," as used in G. L., e. 32, § 10, applies to voluntary-

members, i.e., teachers who entered the service of the public schools be-

fore July 1, 1914, and who have elected to become members of the associa-

tion, as well as to teachers who entered the service of the public schools

for the first time after July 1, 1914, and thereby ipso facto became members
of the association by vrtue of the provisions of section 7.

July 16, 1923.

Dr. Patson Smith, Commissioner of Education.

Dear Sir :— You request my opinion on the following questions :
—

" 1. Can a teacher who voluntarily joined the Massachusetts Teachers' Retire-

ment Association withdraw from membership in the Association, receiving a
refund of his contributions with interest, without withdrawing from the public

school service— (a) If he has not attained the age of sixty? (6) If he is sixty

years of age or over?
2. Can a voluntary member sixty years of age or over who has terminated his

service as a teacher in the public schools withdraw from membership in the
Retirement Association, receiving a refund of his contributions with interest,

or must he, either at the time he terminates his service or at some time there-

after, accept a retiring allowance?

3. Can a teacher who entered the service of the public schools of Massa-
chusetts for the first time after July 1, 1914, thereby being required to join

the Retirement Association, receive a refund of his contributions with interest

upon terminating his service in the public schools after he has attained the age
of sixty, or must he, either at the time he terminates his service or at some
time thereafter, accept a retiring allowance."

1. G. L., c. 32, §§ 6-19, inclusive, pertain to retirement systems for teachers.

Section 7 thereof provides as follows :
—

" There shall be a teachers' retirement association organized as follows

:

(1) All persons now members of the teachers' retirement association estab-

lished on July first, nineteen hundred and fourteen, shall be members thereof.

(2) All teachers hereafter entering the service of the public schools for the
first time shall thereby become members of the association.

(3) Any teacher who entered the service of the public schools before July
first, nineteen hundred and fourteen, who has not become a member of the
association, may hereafter, before attaining the age of seventy, upon written
application to the board, become a member of the association by paying an
amount equal to the total assessments, together with regular interest thereon,
which he would have paid if he had joined the association on September
thirtieth, nineteen hundred and fourteen.

(4) Teachers in training schools maintained and controlled by the depart-
ment of education shall be considered as public school teachers under sections

seven to nineteen, inclusive, and such a teacher upon becoming a member of
the association shall thereafter pay assessments based upon his total salary
including the part paid by the commonwealth; provided, that the total assess-

ments shall not exceed one hundred dollars in any year. Such assessments
shall be deducted in accordance with the rules prescribed by the board. This
paragraph shall not apply to teachers regularly employed in the normal
schools and therefore subject to sections one to five, inclusive, although they
devote a part of their time to training school work."

Section 10 provides, in part :
—

" (1) Any member of the association shall, on written application to the
board, be retired from service in the public schools on attaining the age of

. sixty, or at any time thereafter. . . .

(2) Any member, on attaining the age of seventy, shall be retired from
service in the public schools at the end of the school year in which said age
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is attained, but any member attaining that age in July, August or September
shall then be retired."

The provision authorizing withdrawal and reinstatement of members of the

public school service is contained in section 11 as follows

:

" (1) Any member withdrawing from the public school service before be-

coming eligible to retirement, except for the purpose of entering the service

of the commonwealth, and any member who becomes subject to chapter two
hundred and thirty-seven of the acts of nineteen hundred and chapter five

hundred and eighty-nine of the acts of nineteen hundred and eight as amended
shall be entitled to receive from the annuity fund all amounts contributed

as assessments, together with regular interest thereon, either in one sum or,

at the election of the board, in four quarterly payments. If a member dies

before receiving all his quarterly payments the balance thereof shall be paid

to his estate.

(2) Any member thus withdrawing, after having paid ten annual assess-

ments, may receive, at his election and in lieu of payments under paragraph

(1) of this section, an annuity for life, as determined by the board, of such

amount as the sum of his assessments under section nine, paragraph (2),

with regular interest thereon, shall entitle him to receive, with the provision

that if he dies before receiving payments equal to the amount used to purchase

the annuity the difference shall be paid to his estate.

(3) Any member after having withdrawn from the public school service

shall, on being re-employed in such service, be reinstated as a member in

accordance with such rules for reinstatement as the board shall adopt.

(4) If a member who is not receiving payments under paragraph (1) or

(2) of this section dies before retirement, the full amount of his assessments,

with regular interest thereon, shall be paid to his estate."

Under the statute a teacher who entered the service of the public schools

before July 1, 1914, has an option whether to become a member of the Teachers'

Retirement Association Or not, whereas all teachers entering the service of

the public schools for the first time after July 1, 1914, " shall thereby become
members of the association." Inasmuch as your first question relates to a

teacher who " voluntarily " joined the Massachusetts Teachers' Retirement

Association, it is clear that such a teacher must have entered the service of

the public schools before July 1, 1914.

Leaving out of present consideration the case of a teacher who has become
permanently incapable of rendering satisfactory service by reason of physical

or mental disability and is accordingly retired, as provided in section 10, para-

graph (8), it is clear that a teacher who has not attained the age of sixty, and
consequently has not become eligible to retirement, may withdraw from the

public school service under the provisions of section 11, and if he does so he

is entitled to receive from the annuity fund all amounts contributed as assess-

ments, together with regular interest thereon, either in one sum or, at the

election of the board, in four quarterly payments. Having so withdrawn and
received his proper refund, I am of the opinion that such teacher has thereby

ipso facto withdrawn entirely from the public school service. Any other con-

clusion would be inconsistent with the purpose and effect of the statute.

Gr. L., c. 32, § 10, par. (2), provides for a mandatory retirement from service

in the public schools by any member of the association on attaining the age

of seventy. Said section also provides, in paragraph (1), that any member of

the association on attaining the age of sixty " shall, on written application to the

board, be retired . . ." The context discloses that between the ages of sixty and
seventy a teacher may apply for retirement. If a teacher, on attaining the

age of sixty, does not file a written application for retirement to the Teachers'

Retirement Board, he is apparently entitled to continue in service, unless in

the opinion of the employing school committee he is incapable of rendering

satisfactory service as a teacher, in which event he may, Avith the approval

of said board, be retired by such committee or employer. The same reasons
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appear to follow in the case of such a teacher who has attained the age of

sixty years as in the case of one who has not attained said age, and I am accord-

ingly of the opinion that such a teacher on retirement has withdrawn from
the public school service.

2. G. L., c. 32, §10, par. (5), provides as follows: —
"Any member who served as a regular teacher in the public schools prior to

July first, nineteen hundred and fourteen, and who has served fifteen years or

more in the public schools, not less than five of which shall immediately precede

retirement, on retiring as provided in paragraph (1) or (2) of this section, shall

be entitled to receive a retirement allowance as follows: (a) such annuity and
pension as may be due under paragraphs (3) and (4) of this section; (&)

an additional pension to such an amount that the sum of this additional

pension and the pension provided in paragraph (4) of this section shall equal

the pension to which he would have been entitled under sections seven to nine-

teen, inclusive, if he had paid thirty assessments based on his average yearly

rate of salary for the five years immediately preceding his retirement, at the

rate of assessment in effect at that time, and his account had been annually

credited with interest at the rate of four per cent per annum; provided, that

if his term of service in the commonwealth shall have been over thirty years,

the thirty assessments, with interest as provided above, shall be credited with

interest at the rate of four per cent, compounded annually for each year of serv-

ice in excess of thirty ; but the assumed accumulation of assessments with interest

under this paragraph shall not exceed the amount which at the age of sixty

and in accordance with clause (a) of paragraph (3) of this section will pur-

chase an annuity of five hundred dollars, and the minimum pension shall be

of such an amount that the annual pension, plus the annual amount which
would have been paid from the annuity fund if the member had chosen an
annuity computed under clause (3) (a) of this section, shall be four hundred
dollars. If a member is at any time eligible to retire and receive a pension
computed under this paragraph, he shall receive upon retirement a pension
computed hereunder without the necessity of five years of continuous service

preceding retirement."

In an opinion rendered by a former Attorney General to the Board of

Retirement, dated April 18, 1918 (V Op. Atty. Gen. 192), it was decided that

under the statutes governing the retirement system for employees of the Com-
monwealth any member of the Retirement Association who ceases to be an
employee after he has acquired voluntary retirement rights is not entitled to a
refund of his payments, the only course open to him upon leaving the service

being to exercise his retirement rights and to accept a pension.

The statute under consideration contains no provision authorizing a refund
of contributions with interest under the facts stated in your second question,

and I am accordingly of the opinion that such a voluntary member, sixty years
of age or over, who has terminated his service as a teacher in the public schools
is not entitled to receive a refund of his contributions but must accept the
retiring allowance provided by the statute.

3. G. L., c. 32, § 10, provides that " any member " of the association
may, on Avritten application to the Teachers' Retirement Board, be retired

on attaining the age of sixty. This accordingly applies to voluntary members,
that is, teachers who entered the service of the public schools before July 1,

1914, and who have elected to become members of the association, as well
as to teachers who entered the service of the public schools for the first time after
July 1, 1914, and thereby ipso facto became members of the association by
virtue of section 7. Therefore, the same conclusion reached in my answer
to your second question applies to your third question, and I am accordingly
of the opinion that such a teacher is not entitled to receive a refund of his

contributions with interest, but must accept the retiring allowance provided
by said section 10.

Very truly yours,

Jay R. Benton, Attorney General.
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Soldiers' Relief— Dependents— Re-enlistment in Time of Peace— Veteran—
Honorable Discharge— Effect of Dishonorable Discharge.

The dependents of a person who served honorably in the war with Spain or
in the World War, if otherwise eligible to receive soldiers' relief under
Gk L., c. 115, § 17, are not deprived of the benefits conferred thereby

merely because the soldier later enlisted when the country was not at

war and is serving in a peace-time enlistment.

A veteran, otherwise eligible, is entitled to receive the benefits of State and
military aid and soldiers' relief under the provisions of G. L., c. 115, where
such veteran had an honorable discharge from his war service, although in

an enlistment prior or subsequent to such war service he received a dis-

honorable discharge from the service, unless the dishonorable discharge be

in itself the direct and proximate cause of the inability of the veteran

wholly or partly to provide maintenance for himself and his dependents.

July 16, 1923.

Mr. Richard R. Flystn, Commissioner of State Aid and Pensions.

Dear Sir : — You request my opinion on the following questions :
—

" 1. Are the dependents of a person who served honorably in the war with

Spain or in the World War, and later re-enlisted when the country was not at

war, eligible to receive soldiers' relief when the soldier, sailor or marine is

serving in a peace-time enlistment?

2. Is a veteran eligible to receive the benefits of State and military aid

and soldiers' relief under the provisions of G. L., e. 115, where such veteran

had an honorable discharge from his war service, but in an enlistment prior

or subsequent to war service received a dishonorable discharge from the serviceV
1. G. L., c. 115, § 17, provides, in part, as follows :

—
" If a person who served in the army or navy of the United States in the

war of the rebellion, in the army, navy or marine corps in the war with

Spain or the Philippine insurrection between April twenty-first, eighteen

hundred and ninety-eight, and July fourth, nineteen hundred and two, or in

the army, navy or marine corps in the world war and received an honorable

discharge from all enlistments therein, and who has a legal settlement in a town
in the commonwealth, becomes from any cause, except his own criminal or

wilful misconduct, poor and wholly or partly unable to provide maintenance for

himself, his wife or minor children under sixteen years, or for a dependent father

or mother, or if such person dies leaving a widow or such minor children

or a dependent father or mother without proper means of support, such sup-
port as may be necessary shall be accorded to him or his said dependents by
the town where they or any of them have a legal settlement; but should such
person have all the said qualifications except settlement, his widow, who has
acquired a legal settlement in her own right before August twelfth, nineteen

hundred and sixteen, which settlement has not been defeated or lost, shall also

be eligible to receive relief under this section. Such relief shall be furnished

by the aldermen or selectmen, or, in Boston, by the soldiers' relief commissioner,
subject, however, to the direction of the city council of said city as to the amount
to be paid. The beneficiary shall receive said relief at home, or at such other

place as the aldermen, selectmen or soldiers' relief commissioner deem proper,

but he shall not be compelled to receive the same at an almshouse or public

institution unless his physical or mental condition requires, or, if a minor,
unless his parents or guardian so elect."

The answer to this question depends upon what is meant by the phrase " and
received an honorable discharge from all enlistments therein " as used in the

statute. If the Legislature intended this expression to refer to any and all

enlistments in the Army and Navy, whether in time of war or in time of

peace, it would follow that both of your questions must be answered in the
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negative. But, in my opinion, the context does not so indicate. The phrase-
ology used seems to disclose the legislative intent that the only enlistments here
referred to are enlistments in the Army or Navy of the United States " in the

war of the rebellion, ... in the war with Spain or the Philippine insurrec-

tion ... or in the army, navy or marine corps in the world war."
The soldiers' relief provided for by G. L., c. 115, § 17, seems to be distinct

from that provided for by G. L., c. 115, §§6 and 10. In the latter statute

the context clearly demonstrates that any and all enlistments are meant, while
section 17 seems to be confined to war time enlistments and service.

G. L., c. 115, § 6, provides that the recipient of State aid shall comply
with certain conditions precedent, among which are the following: that he
" shall have been honorably discharged from all appointments and enlistments

in the army or navy, shall be so far disabled, as the result of his service in

the army or navy, as to prevent him from following his usual occupation."
This pertains to veterans disabled as the result of service in the Army or Navy.
Gr. L., c. 115, § 10, refers to military aid, and provides that the recipient shall

belong to and have the qualifications of the four classes therein enumerated.
This section likewise provides that the recipient " shall have been honorably
discharged or released from active duty in such United States service and from
all appointments and enlistments therein." Section 10 clearly pertains to

veterans whose disability arose from causes independent of military or naval
service, and who would otherwise be obliged to receive relief under the pauper
laws. There is likewise a requirement as to settlement or residence in the

towns aiding.

While the question is not free from difficulty, owing to the various classes

of State aid, military aid and soldiers' relief, and the conditions precedent
pertaining thereto, outlined in the statute, I am of the opinion that the de-
pendents of a person who served honorably in the war with Spain or in

the World War, if otherwise eligible to receive soldiers' relief under section

17, supra, are not deprived of the benefits conferred thereby merely because
the soldier later enlisted when the country was not at war and is serving in
a peace-time enlistment.

In an opinion rendered the Superintendent of State Adult Poor, dated Janu-
ary 13, 1903 (II Op. Atty. Gen. 408), construing the above section (then
R. L., c. 79, §18), a former Attorney General said: —

" The purpose of the act was undoubtedly to insure the proper maintenance
of worthy veterans and their families, and the aid to be furnished to the widow
or other relatives of the soldier himself was in the nature of a reward to him,
and an assurance that those dependent upon him should be provided for."

2. The conclusions reached in the answer to your first question likewise con-
trol the answer to your second question. It accordingly follows that such a
soldier or his dependents are entitled to soldiers' relief if he becomes from any
cause, " except his own criminal or wilful misconduct, poor and wholly or
partly unable to provide maintenance for himself " or his dependents therein
specified, unless the dishonorable discharge referred to in your question be
in itself the direct and proximate cause of the inability of the veteran wholly
or partly to provide maintenance for himself and his dependents, in which
event it would seem that such veteran would not be entitled to the relief af-
forded by section 17 aforesaid.

I may also direct your attention to an opinion rendered by a former Attorney
General, dated August 18, 1891 (I Op. Atty. Gen. 27), in which it was decided
that a man who enlisted in Massachusetts during the war of the rebellion
and was honorably discharged is entitled to military aid under St. 1889, c. 279,

$2, par. 3 (G. L., c. 115, §10), notwithstanding that previous to his enlist-

ment in Massachusetts he had been dishonorably discharged from a Rhode
Island regiment.

Very truly yours,

Jay R. Benton, Attorney General.
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Police Commissioner of Boston— Civil Service -

nations.

- Non-competitive Exami-

The Commissioner of Civil Service alone has the power to determine whether
examinations for promotion in the police force of Boston are to be by-

competitive or non-competitive examinations.

July 20, 1923.

Hon. Herbert A. Wilson, Police Commissioner for the City of Boston.

Dear Sir : — You request my opinion as to whether you are compelled to

consider for promotion only those members of your department whose names
are certified to you from the various lists by the Commissioner of Civil Service,

or whether you can, under Gr. L., c. 31, § 20, send to the Civil Service Com-
missioner, for non-competitive examination, the names of those members of

your department, with special qualifications, whom you deem worthy of pro-

motion.

The police department of the city of Boston was subject to the statutes rela-

tive to civil service, under R. L., c. 19. Under this statute the Civil Service

Commissioners were authorized to make rules regulating the selection of per-

sons to fill appointive positions in the several cities, not inconsistent with law,

and of general or limited application, among other things, to open competitive

and other examinations, and to promotions, the latter, if practicable, on the

basis of ascertained merit in the examination and seniority of service (R. L.,

c. 19, §7), and this same power the Commission had had since the institution

of the system by St. 1884, c. 320.

In the rules made by the Civil Service Commission after the passage of

the Revised Laws, and continued in effect and now printed with Civil Service

Law and Rules, 1922, as " Rule 28. Promotion" it was and is provided :
—

" 1. In the Official Service, a promotion from one grade, as fixed by the

rules or determined by the Commissioner, to another grade in the same class,

shall not be valid until the candidate or candidates for promotion shall have
been subjected to a competitive or non-competitive examination, as the Com-
missioner may decide, except as otherwise required by statute."

In other words, the Commissioner had the discretion to decide whether a
promotion should be determined by competitive or non-competitive examination.

St. 1920, c. 368, § 3, provided that appointments and promotions in the

police forces of cities " shall hereafter be made only by competitive " examina-
tion. This act applied to all cities alike, and swept away the effect of Civil

Service Rule 47, by which the Commissioner had discretionary power to say
whether the examination for promotion should be competitive or non-competi-
tive. The examination was required to be competitive in every instance, and.
applied equally to Boston as to other cities.

The language of St. 1920, c. 368, § 3, was, however, modified by the passage
of Gr. L., c. 31, § 20, so that the law requiring competitive examinations
for promotions and appointments in the police forces did not apply to the

city of Boston.
This chapter removed the prohibition imposed on the Commissioner by St.

1920, c. 368, § 3, to permit non-competitive examinations to be held, as far

as the city of Boston was concerned.
The matter of appointments and promotions in the police department of

the city of Boston, then, is left just where it was prior to the act of 1920,

and, under the general provisions of the civil service law, R. L., c. 19, which
had not been modified by any further intervening legislation, the examina-
tions for appointment and promotion in the Boston police force were again
subject to the rules and regulations of the Civil Service Commission. Rule 28
is still in force, and under it the Commissioner has the power to determine
whether examinations for promotion in the police force of Boston are to be

by competitive or non-competitive examination.
Yours very truly,

Jay R. Benton, Attorney General.
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Jurisdiction of the Commonwealth and of the United States— Application of
State Penal Statutes.

When the United States acquires lands within the limits of Massachusetts, with
the consent of the Legislature of this Commonwealth, for the erection of a
hospital, the Federal Constitution confers upon the United States the

exclusive jurisdiction of the tract so acquired, and therefore penal statutes

of this Commonwealth concerning the installation and use of compressed
air tanks cannot constitutionally apply to contractors while engaged in

work within the limits of a place under the exclusive jurisdiction of the

Federal government.

Aug. 13, 1923.

Gen. Alfred F. Foote, Commissioner of Public Safety.

Dear Sir : — You ask my opinion " as to the jurisdiction of the Common-
wealth in requiring a contractor or sub-contractor operating as such under a
Federal government contract, upon land owned by the Federal government and
under Federal supervision, to meet requirements of the laws of this Common-
wealth as to inspection and approval, or otherwise, of apparatus used by said

contractors or sub-contractors."

It appears from the report submitted by an inspector in the Department of
Public Safety, annexed to your letter, that a compressed air tank, or tank
for the storage of compressed air, on the new stand-pipe installation at the
Federal hospital, Leeds, Massachusetts, has been installed by certain contrac-
tors employed by the Federal government, under the general charge or direc-

tion of an officer of the United States Army, which has not been inspected,
and which, in the opinion of the inspector, does not correspond with the stand-
ard for such tanks prescribed by the Department of Public Safety, under the
provisions of G. L., c. 146, §§34 to 41, inclusive. It is stated in said report
that such tank is now upon the ground acquired by the United States, and
the tank in question is being there used by the contractors in connection with
the work of building a stand-pipe to be used in connection with the hospital,
when the latter is completed. In connection with this tank construction is

an air tank and compressor, the compressed air being used for operating
pneumatic hammers.
The tank in question is actually upon the ground acquired by the United

States, and is being used by the contractors employed by or for the United
States in the erection of a hospital on such land, which was the particular
purpose for which such land was so acquired.

I he statute in question is a penal statute, there being a provision in section
41 for fine and imprisonment, or both, for any person installing, using or
causing to be installed or used tanks for the storage of compressed air which
have not been inspected and certified as to their safety by State inspectors,
and which do not conform to certain requirements named in the statute. The
statute also calls for the payment of a fee for such inspection by the owner,
agent or user of such tank.

Where land has been acquired by the United States within the jurisdiction
of a State, it makes no difference whether it be for a military or civil pur-
pose; and unless the acquisition be by the State's own act, with certain restric-
tions agreed to by the Federal government at the time of such cession by the
State, the authority of the Federal government over such land is paramount
in all acts connected with the purpose for which the land was taken. Even
if the State attached concessions to the ceding of the land, they will be valid
only if they do not interfere with the purpose for which the jurisdiction is

ceded. Congress has exclusive jurisdiction over the lands, including " needful
buildings." Newcomb v. Bockport, 183 Mass. 76. And the United States has
the power to carry on the work for which the land was acquired in whatso-
ever way it sees fit, and the pursuance of such work in whatever way Congress,
acting through duly appointed officers and agents, sees fit cannot be impeded
by the ordinances of the State wherein the land lies, even if such ordinances
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be enacted to promote health and safety. The Federal government, through
its agents, is the arbiter as to what means promote health and safety upon the
particular work in hand. So it has been held in a leading case that the super-
intendent of a soldiers' home on land acquired by the Federal government is

solely under the jurisdiction of Congress and is not amenable to State laws
relative to the serving and use of oleomargarine. Ohio v. Thomas, 173 U. S.

276.

It is immaterial whether the act done on the Federal government's land be
done directly by employees of the government or through contractors who, for
the purpose of carrying on the work, act to some extent as the agents of the

Federal government, and the contractors' employees in like manner. These all,

while carrying out the work undertaken by the Federal government, are equally

protected from the provisions of a penal State statute such as the one under
discussion.

In Tennessee v. Davis, 100 U. S. 257, the court said that the government can
act only through its agents and servants. If, when thus acting, within the

scope of their authority, they can be arrested and brought to trial in a State

court for an alleged offence against the State authority, yet warranted by
the Federal authority, and if the Federal government is powerless to help
them,— the operations of the Federal government may at any time be arrested

at the will of one of its members.
And to the same effect see Ex parte Siebold, 100 U. S. 371.

So it has been held that a Federal and not a State statute as to hours of
work for contractors' laborers applies on Federal public works. United States

v. San Francisco Bridge Co., 88 Fed. Rep. 891. See also, In re Turner, 119
Fed. Eep. 231 ; and In re Neagle, 135 U. S. 1.

In Johnson v. Maryland, 254 IT. S. 51, it was held that State laws penalizing

those who operate motor trucks without having obtained licenses based on
examinations and payment of a fee cannot constitutionally apply to an em-
ployee of the post office while engaged in driving a government truck over a
post road, in the performance of his official duty.

Again, it has been held that State regulations relative to penalties for non-
delivery of telegrams cannot apply upon land acquired by the Federal govern-
ment. Western Union Tel. Co. v. Chiles, 214 U. S. 274.

The exclusive character of the Federal government over land acquired, to

the exclusion of the police regulations of the State, has been stated with
great strength in Fort Leavenworth B.B. Co. v. Lowe, 114 U. S. 525.

This view of the law was taken from a very early date by the courts

of Massachusetts. The Supreme Court decided that the State statute regulating

the amount of stone which could be carried in a sailing vessel did not apply
to a vessel at the Charlestown Navy Yard, even if used only on waters within

the ordinary jurisdiction of the State. Mitchell v. Tibbetts, 17 Pick. 298.

The general rule is, that, under the provision in the Federal Constitution

that Congress shall have power to exercise exclusive legislation in all cases

whatsoever, over all places purchased by the consent of the Legislature of

the State in which the same shall be, for the erection of specified structures,

when property is so purchased by the United States with the consent of the

Legislature of the State, the Federal jurisdiction is exclusive of all State author-

ity, and land so purchased ipso facto falls within the exclusive jurisdiction of

the United States; and the reservation by the State accompanying its consent

that civil and criminal process of the State may be served in the place pur-

chased is not considered as interfering in any respect with the supremacy of

the United States over it, but is admitted to prevent such place from becoming
an asylum for fugitives from justice. Commonwealth v. Clary, 8 Mass. 72.

The statutory provision as to the Commonwealth's retaining concurrent juris-

diction for the execution of all civil and criminal process is found in Gr. L.,

c. 1, § 7, but, in order that the United States may possess exclusive legislative

power over the tract, it must have acquired the tract with the consent of the

State. By Gr. L., c. 1, § 7, general consent was given in the matter of marine
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hospitals, custom offices, post offices, lighthouses, etc. There are many instances

where the Commonwealth, by legislation, has consented to the acquisition of

land of this Commonwealth. Recent examples are: property in the town of

Rutland, St. 1922, c. 409 ; Camp Devens, St. 1921, c. 456 ; land in South Boston,

Gen. St. 1919, c. 270.

As to the land in question, located at Leeds, in the city of Northampton,
the facts furnished me through your department are simply to the effect that

the ownership of the land passed to the United States government as a gift from
the citizens of Northampton. It does not appear that the land has been ac-

quired with the consent of the Legislature of this Commonwealth.
Accordingly, for a decisive opinion on the questions raised by you, as to

whether or not the statutory provisions relative to the use of the air tank are

effective, it would be necessary to have full information as to the acquisition

of the tract by the Federal government.
Yours very truly,

Jay R. Benton, Attorney General.

City Ordinances— Approval of the Attorney General.

An ordinance of a city which has adopted Plan B as a plan of government,
under Gen. St. 1915, c. 267, is not subject to the requirements of G. L.,

c. 40, § 32, and takes effect without the approval of the Attorney General.

Aug. 16, 1923.

Peter J. Nelligan, Esq., City Solicitor of Cambridge.

Dear Sir : — You ask my opinion whether it is necessary to submit to me,

for my approval, ordinances of the city of Cambridge. You state that the

question has been raised in connection with a complaint under an ordinance

of the city of Cambridge relating to traffic regulations passed and approved
by the mayor in 1917.

I have some doubt whether it is within my province to give the opinion

which you request, but I have concluded that under the circumstances it is

proper to do so.

G. L., c. 40, § 22, authorizes a city or town to make ordinances or by-laws
for the regulation of carriages and vehicles used therein, except as otherwise

provided in G. L., c. 90, § 18 (authorizing special regulations as to the speed
and use of motor vehicles). In view of this statute no question can be made
that the ordinance in question is outside the scope of proper municipal legis-

lation. The sole question is whether or not it was invalid because the pro-
visions of G. L., c. 40, § 32, were not complied with. Said section is as
follows :

—
" Before a by-law takes effect it shall be approved by the attorney general,

and shall be published at least three times in one or more newspapers, if any,
published in the town, otherwise in one or more newspapers published in

the county; or instead of such publication, notice of the by-laws shall be given
by delivering a copy thereof at every occupied dwelling or apartment in the
town, and affidavits of the persons delivering the said copies, filed with the
town clerk, shall be conclusive evidence of proper notice hereunder; pro-
vided, that any by-law in force upon May sixteenth, nineteen hundred and
four, shall not be subject to this section."

The requirement that a by-law, before taking effect, should be approved
by the Attorney General was made by an amendment passed in 1904 (St. 1904,
e. 344, §1). Prior to that time the statutes required that by-laws should
receive the approval of the Superior Court. (See R. L., c. 25, § 26.)

There are certain statutory provisions under which the contention may be
made that statutes relating to town by-laws should be construed to include
city ordinances.

G. L., c. 4, § 7, cl. 22, provides :
—

" ' Ordinance,' as applied to cities, shall be synonymous with by-law."
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G. L., e. 40, § 1, is as follows :
— "

" Cities and towns shall be bodies corporate, and, except as otherwise ex-

pressly provided, shall have the powers, exercise the privileges and be subject

to the duties and liabilities provided in the several acts establishing them and
in the acts relating thereto. Except as otherwise expressly provided, cities

shall have all the powers of towns and such additional powers as are granted
to them by their charters or by general or special law, and all laws relative

to towns shall apply to cities."

You state that, prior to 1915, the city of Cambridge was governed under
the old Cambridge charter, granted by St. 1891, c. 364, section 15 of which
is, in part, as follows :

—
" The city council shall have power to make ordinances and to fix penalties

therein, as provided herein and by general law, which shall take effect from
the time therein limited, without the sanction or confirmation of any court

or justice thereof. All city ordinances shall be duly published, and in such
newspaper or newspapers in said city as the city council shall direct."

You state further that Cambridge, in 1915, adopted as a new charter Plan
B of G-en. St. 1915, c. 267. This chapter contains general provisions and
special provisions under Plan B for the passage of ordinances by a city council,

and the approval of them by the mayor. (See pt. I, §§1-4, 8, and 20-23;

pt. Ill, §§4 and 8.) Pt. I, §23, requires proposed ordinances, except emer-
gency measures, to be published once before passage and once afterwards.

Pt. Ill, § 8, provides, in part, as follows :
—

" Every order, ordinance, resolution and vote relative to the affairs of the

city, adopted or passed by the city council, shall be presented to the mayor
for his approval. If he approves it he shall sign it ; if he disapproves it he
shall return it, with his objections in writing, to the city council, which shall

enter his objections at large on its records, and again consider it. If the city

council, notwithstanding such disapproval of the mayor, shall again pass such
order, ordinance, resolution or vote by a two thirds vote of all the members
of the city council, it shall then be in force, but such vote shall not be taken
for seven days after its return to the city council. Every such order, ordinance,

resolution and vote shall be in force if it is not returned by the mayor within

ten days after it has been presented to him."

Pt. I, § 11, provides that, upon the adoption of one of the plans of govern-
ment provided for in the act, " the provisions of this act, so far as applicable

to the form of government under the plan adopted by the city, shall supersede
the provisions of its charter and of the general and special laws relating thereto

and inconsistent herewith."

G. L., c. 40, § 32, is a law relative to towns. By G. L., c. 40, § 1, it is

made applicable to cities, except as otherwise expressly provided. In my
opinion, the charter under which the city of Cambridge is governed does other-

wise provide, and therefore section 32 is not applicable.

I am confirmed in this opinion by the case of Commonwealth v. Davis, 140
Mass. 485. That was a complaint for violation of an ordinance of the city

of Boston. The defendant contended that the ordinance was invalid because
it had not been recorded in the clerk's office, as required by Pub. St. c. 27,

§ 21, providing that " before any by-law takes effect it shall be approved by
the Superior Court, or in vacation by a justice thereof, and shall with such
approval be entered, and recorded in the office of the clerk of the courts in

the county where the town is situated, or in the county of Suffolk in the office

of the clerk of the Superior Court for civil business." The court held that

this provision applied only to the by-laws of towns, and by statutory enact-

ment to cities only so far as not inconsistent with general or special provisions
relating thereto, that the provisions were inconsistent with the special provisions
of the charter of Boston, and therefore were not applicable. It is true that

in that case the charter expressly provided that the city ordinances should
take effect without the sanction or confirmation of any court or other authority
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whatsoever. The sections which I have referred to in the statute constituting

the charter of the city of Cambridge seem to me also to make city ordinances

effective when passed and approved as therein provided.

Yours very truly,

Jay R. Benton, Attorney General.

Master Plumbers— Registration— Non-resident— Building Department of
the City of Boston.

A master plumber Avho has a regular place of business and performs plumbing
work by himself or by his- journeymen may lawfully be registered under
the provisions of existing statutes, even if he is not a resident of the state.

Aug. 20, 1923.

Eugene R. Kelley, M.D., Commissioner of Public Health.

Dear Sir : — You ask my opinion regarding a question of mixed law and
fact contained in a letter written by the building commissioner of Boston, to

the secretary to the State Examiners of Plumbers. The question is phrased in

the letter as follows :
—

" Three brothers, one of whom is a licensed master plumber, entered into

a partnership to perform plumbing. They registered in the office of the build-

ing department, the registration being signed by the brother who is licensed

as a master plumber but is not a resident of Boston, being a resident of

Chicago. The question is : In your opinion, can the building department of the

city of Boston recognize this registration as being in accordance with the re-

quirements of G. L., c. 142, § 3, and St. 1907, c. 550, § 113?"

St. 1907, c. 550, above referred to, has been in large part amended by St.

1909, c. 536, and by later statutes. The provisions regarding master plumbers,

contained in these earlier acts, are embodied in G. L., c. 142, § 3. In this

chapter a master plumber is defined as " a plumber having a regular place

of business and who, by himself or journeymen plumbers in his employ, per-

forms plumbing work." In section 3 it is provided that no person shall engage
in the business of a master plumber unless he is lawfully registered or has been
licensed.

It is not the province of the Attorney General to pass upon questions of
fact, but from the statement of facts contained in the letter which embodies
the question you desire answered, it does not appear but that the registration

of the master plumber in question was properly made, without fraud, and in

accordance with the usual mode of registration; and the matter which gives

rise to the question of a possible illegality relative to this registration appears
to be due only to the fact that at the time of such registration the master
plumber was not a resident of Boston but a resident of Chicago, and is still

a resident of Chicago, although doing business in the city of Boston.
There is nothing in the provisions of the General Laws, nor in any of the

numerous acts dealing with master plumbers previously enacted, which requires

that a master plumber shall be a resident of the city of Boston, or even of
the Commonwealth of Massachusetts, for the purpose of being registered under
the provisions of this and similar statutes. It is required as a prerequisite

of such registration that such master plumber shall have a regular place of

business and perform plumbing work by himself or by his journeymen. There
is nothing in the statutes which tends to indicate that a master plumber can-

not carry on business in this Commonwealth and still be a resident of a city

outside the Commonwealth. There would seem, therefore, no reason why the

building department of the city of Boston should not recognize the registra-

tion of such a master plumber as is described in your letter. The further
fact, that the partners of the master plumber are not themselves licensed master
plumbers, is of no special importance upon this aspect of the matter, provided
that the firm has one properly licensed master plumber. See Burke v. Board
of Health, 219 Mass. 219.

Yours very truly,

Jay R. Benton, Attorney General.
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Insurance— Fraternal Benefit Society— Mortuary Funds— Interest on Cer-

tain Loans.

A fraternal benefit society may not, under G. L., e. 176, place a portion of its

mortuary fund in a separate fund and then disburse it for expenses inci-

dental to the growth or strengthening of the society.

Interest due upon money borrowed by a fraternal benefit society for its death

fund is an item of expense which, under G. L., c. 176, should be repaid

from the expense account of such society.

Sept. 6, 1923.

Hon. Wesley E. Monk, Commissioner of Insurance.

Dear Sir : — You have asked my opinion upon two questions relative to

the mortuary funds of fraternal benefit societies;

The first question is :
" Whether or not the use of money for expense purposes

under such circumstances (i.e., those set forth in the first and second para-

graphs of your letter) is authorized by the provisions of G. L., c. 176."

The circumstances referred to are stated in your letter to be as follows :
—

" The Catholic Order of Foresters of Chicago, Illinois, is a foreign fraternal

benefit society which is subject to the provisions of the G. L., c. 176.

During the year 1922, the society readjusted its mortuary assessment rates,

and, as a result of making this readjustment, transferred from its mortuary
fund to the surplus revenue fund $8,693,421.25. The money transferred was
money received apparently from assessments levied upon the members for

death purposes and the accretions of said fund. $160,000 of this money was
transferred from the surplus revenue fund to a fund called the readjustment

fund, and said readjustment fund, to the amount of $120,567.70, was used for

paying the expenses of the readjustment."

G. L., c. 176, §§13 and 14, provide: —
" Section 13. Any society may create, maintain, invest, disburse and apply

a death fund, any part of which may in accordance with the by-laws of the

society be designated and set apart as an emergency, a surplus or other simi-

lar fund, and a disability fund. Such funds shall be held, invested and dis-

bursed for the use and benefit of the society, and no member or beneficiary

shall have or acquire individual rights therein, or become entitled to any part

thereof, except as provided in section sixteen, seventeen or nineteen. The
funds from which benefits shall be paid shall be derived and the fund from
which the expenses of the society shall be defrayed may be derived from periodi-

cal or other payments by the members of the society and accretions of said

funds; provided, that no society shall be incorporated, and no society not au^

thorized on January first, nineteen hundred and twelve, to do business in the

commonwealth shall be admitted to transact business therein, which does not

provide for stated periodical contributions sufficient to meet the mortuary obli-

gations contracted, when valued upon the basis of the National Fraternal Con-
gress Table of Mortality as adopted by the National Fraternal Congress August
twenty-third, eighteen hundred and ninety-nine, or any higher standard, with

interest assumption not more than four per cent per annum, except societies

providing benefits for disability or death from accident only.

Section 14. Every provision of the by-laws of the society for payment by
members of such society, in whatever form made, shall distinctly state the

purposes of the same and the proportion thereof which may be used for ex-

penses, and no part of the money collected for mortuary or disability purposes
or the net accretions of either or any of said funds shall be used for expenses."

The Attorney General, of course, does not undertake to pass upon questions

of fact, as such. The circumstances, as you set them forth, indicate that the

benefit society had created a death fund, and by appropriate by-laws had
designated and set apart a portion of such death fund in a surplus revenue

fund, so called, and later created a readjustment fund, so called, to which

$120,567.70 of the money previously placed in the surplus fund was removed
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and paid out to defray the expenses incidental to a readjustment of the assess-

ment rates of the society, which was then made.
Section 14, above quoted, states specifically that " no part of the money

collected for mortuary or disability purposes or the net accretions of either or
any of said funds shall be used for expenses." This rule seems plain and abso-
lute. No difference is made by its terms between ordinary expenses of manage-
ment and extraordinary expenses. The designation of part of the death fund
as separate funds, under the provisions of section 13, does not disabuse the
parts of the death fund so designated of their inherent character as moneys
collected for mortuary purposes, and no such designation can free them from
the limitations imposed by section 14. The provisions of section 13, while
authorizing the division of the death fund into emergency and other funds,
keep alive and recapitulate the ' existence of the mortuary fund from which
benefits are to be paid as a unit, and designate the fund from which expenses
are to be paid as a separate entity. The phrase in section 13 concerning the
different funds into which the mortuary fund may be divided— " such funds
shall be held, invested and disbursed for the use and benefit of the society " —
does not divest the funds of their character as funds applicable to the payment
of benefits eventually, and permit their being used to defray expenses. More-
over, all the funds made out of the mortuary fund under section 13 are charged
with the special interest therein which may accrue to members under the pro-
visions of sections 16, 17 and 19.

It is apparent from reading together all the sections of this chapter that
the funds derived from a division of the mortuary fund are all charged with
the same limitations as the original fund, and are intended by the statute to
constitute only reserve sections, as it were, of the original fund. They all

exist primarily to make sure the payment of the death benefits and the pre-
rogatives of the members to which they later may become entitled under sec-

tions 16, 17 and 19, and they cannot be diverted from their primary purpose
to pay expenses of the society, either usual or unusual. The words " dis-

bursed for the use and benefit of the society" (§13, line 5) do not signify
a disbursement for a purpose foreign to the one for which, as part of the
death fund, they were created. The payment of the expenses of the society

is not the purpose for which they were created. A totally different mode of
paying the expenses of the society is indicated by the statute.

It has been specifically held that where the statutory rule forbids the pay-
ment of expenses from funds collected for or charged with the payment of
death benefits, it is not lawful to use such funds for expenses. Chicago Mutual
Life Ind. Assn. v. Hunt, 127 111. 257. Nor for the expense involved in a cam-
paign to strengthen the society by obtaining new members. Wolf v. Germania
Ins. Co., 149 Wis. 576.

To permit a benefit society to place part of its mortuary fund in a separate
fund under another name, and to disburse this portion of the mortuary fund,
so set aside, for expenses incidental to the growth or the strengthening of the
society, would be to open the road for the withdrawal of all the funds primarily
intended to secure the payment of claims, and to permit their disbursement in
an entirely different manner, which might be highly prejudicial to the rights of
members and defeat the entire purpose of the statute in this respect. The
statute makes no distinction between usual expenses and unusual expenses
such as those incurred in arranging for an adjustment of rates.

There is nothing in the recent case of Belaney v. Grand Lodge A. 0. TJ. W.,
244 Mass. 556, which modifies or affects the principle here involved.

I must therefore answer your first question to the effect that the use of
money for expense purposes, under the circumstances which you describe, is

not authorized by Gr. L., c. 176.
Your second question is :

" Whether a fraternal benefit society which borrows
money for its death fund has the right, under the statute, to pay from its death
fund interest for the use of said money, or is said interest an expense which
should be disbursed from the expense account."
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It is not contemplated, under the provisions of G. L., c. 176, that the death
fund shall be depleted except by payments to beneficiaries, for whose benefit

it was established. Although the borrowing of money to prevent the depletion

of the death fund in some emergency indirectly enures to the benefit of the

immediate recipients of payments from the fund, the principal of the fund will

suffer by paying for the temporary help, to the detriment of future claim

holders. The cost of borrowing money is an expense. The statute is aimed
to prevent the depletion of the death fund by expenses incurred by the society,

for whatever purposes and with whatever good intentions. It contemplated

the discharge of such indebtedness by an entirely separate and independent
fund. Under such circumstances as your question discloses, payment of in-

terest is an expense, and it should not be paid out of the death fund.
Very truly yours,

Jay R. Benton, Attorney General.

Gasoline— Necessaries of Life— Construction of Statute— Special Commis-
sion on the Necessaries of Life.

The words " necessaries of life " mean literally things necessary to sustain

.

life, and naturally connote commodities of prime importance, such as food,

fuel, clothing and housing.

The words " necessaries of life," as used in Mass. Const. Amend. XLVII, have a

broad and elastic meaning, the intention being that the powers thereby

given to the Legislature should extend to such things as may be fairly

termed " necessaries," from time to time, with the changing needs of the

community.
The question whether gasoline was intended by the Legislature to be included

in the class of " commodities which are necessaries of life," as to which
the special Commission on the Necessaries of Life was given certain pow-
ers and duties by St. 1921, c. 325, is a question of interpretation, involv-

ing a consideration of the language used and of the objects sought to be

accomplished in that and other statutes where the same words have been
used.

Gasoline, while it is an important factor in the transportation of necessaries

of life, is not itself a " necessary of life," within the meaning of St. 1921,

c. 325.

Whether the sale of gasoline is a " business which relates to or affects " neces-

saries of life, under St. 1921, c. 325, is a question of fact for the Com-
mission to determine.

Sept. 7, 1923.

Mr. Eugene C. Hultman, Chairman, Commission on the - Necessaries of Life.

Dear Sir : — You request my opinion as to whether or not gasoline is a

necessary of life, under the provisions of St. 1921, c. 325, as extended by St.

1922, c. 343, and St. 1923, c. 320, which creates and defines the powers and
duties of your commission.

In answering your question it is necessary to study the history of the passage

of the present and preceding acts.

A special Commission on the Necessaries of Life was established by Gen
St. 1919, c. 341. This enactment was preceded 'by Gen. St. 1917, e. 342, know
as the " Commonwealth Defence Act of 1917," and by an amendment to th

Constitution, in both of which provision was made for the exercise of contro.

over the supply of necessaries of life. Accordingly, reference should firs

be made to these earlier provisions and acts done thereunder.

Gen. St. 1917, c. 342, approved May 26, 1917, contained the following

provision :
—

" Section 23. Whenever the governor, with the advice and consent of the

council, shall determine that an emergency has arisen in regard to the cost,

supply, production, or distribution of food or other necessaries of life in this
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commonwealth, he may ascertain the amount of food, or other necessaries of

life within the commonwealth; the amount of land and labor available for

the production of food; the means of producing within or of obtaining without

the commonwealth food or other necessaries of life as the situation demands;
and the facilities for the distribution of the same, and may publish any data

obtained relating to the cost or supply of such food or other necessaries, and
the means of producing or of obtaining or distributing the same. In making
the said investigation he may compel the attendance of witnesses and the pro-

duction of documents, and may examine the books and papers of individuals,

firms, associations and corporations producing or dealing in food or other

necessaries of life, and he may compel the co-operation of all officers, boards,

commissions and departments of the commonwealth having information that

may assist him in making the said investigation."

The purpose of the statute was declared by section 1 to be " to provide
for the safety, defence and welfare of the commonwealth and for the discharge

of its duties toward the national defence as one of the United States." By
section 6 the Governor was authorized, whenever he believed it necessary or
expedient, to take possession of and to fix minimum and maximum prices for
certain kinds of property therein enumerated, including land, machinery,
means of conveyance, provisions, fuel and other means of propulsion. These
were not described as necessaries of life. By section 12 the Governor was
authorized, with the approval of the Council, to confer on other persons the
powers to do in his name whatever might be necessary to carry into effect

the powers which the act conferred upon him.

After the passage of this statute a " Fuel Director " was appointed, to-

have supervision over the cost, supply and distribution of coal within the
Commonwealth. (See Attorney General's Report, 1921, p. 60.) There was
also appointed a " Committee of Public Safety," which may have exercised
some of the powers conferred by section 23. So far as I am advised, however,
no executive action was ever taken under this statute to investigate or to
regulate the cost, supply or distribution of gasoline.

Mass. Const. Amend. XLVII was submitted to the people October 11, 1917,
and was adopted November 6, 1917. This amendment is as follows : —

" The maintenance and distribution at reasonable rates, during time of war,
public exigency, emergency or distress, of a sufficient supply of food and
other common necessaries of life and the providing of shelter, are public func-
tions, and the commonwealth and the cities and towns therein may take and
may provide the same for their inhabitants in such manner as the general
court shall determine."

By Gen. St. 1919, c. 341, there was established for one year from August
1, 1919, a special commission to be known as the Commission on the Necessaries
of Life. By section 1 of said statute it was provided that :

—
" It shall be the duty of said commission to study and investigate the cir-

cumstances affecting the prices of the commodities which are necessaries of life.

The commission may inquire into all matters relating to the production, trans-
portation, distribution and sale of the said commodities, and into all facts and
circumstances relating to the cost of production, wholesale and retail prices
and the methods pursued in the conduct of the business of any persons, firms
or corporations engaged in the production, transportation, or sale of the said
commodities, or of any business which relates to or affects the same."

This statute was amended by Gen. St. 1919, c. 365, by adding, after the
1 provision quoted above, the following :

—
" It shall also be the duty of said commission to study and investigate

I the circumstances affecting the charges for rent of property used for living
quarters or for the production of necessaries of life, and in such investigation

I the commission may inquire into all matters relating to charges for rent."
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St. 1920, c. 610, purports to continue to January 1, 1922, those provisions

of the Commonwealth Defence Act of 1917 " relating to the appointment,

duties, authority and powers of a fuel administrator." (See Attorney General's

Kcport, 1921, p. 60.)

St. 1920, c. 628, extended the term of service of the special Commission
on the Necessaries of Life to March 1, 1921. It contains, also, a further

provision as follows :
—

" Section 5. In the public emergency which exists, and which may exist

for an indefinite period, and in order to insure an adequate supply of the

necessaries of life for the people of the commonwealth, including housing facili-

ties, the provisions of the Commonwealth Defence Act of nineteen hundred
and seventeen, being chapter three hundred and forty-two of the General Acts

of nineteen hundred and seventeen, relating to the appointment, duties, author-

ity and powers of a food administrator, are hereby made operative until March
first, nineteen hundred and twenty-one. If the said emergency continues, the

governor is hereby authorized to appoint, under the provisions of said chapter,

one or more administrators as he may deem the emergency requires, or to

designate the commission on the necessaries of life to act in that capacity."

St. 1921, c. 325, established for the term of one year from May 1, 1921,

a special commission to be known as the Commission on the Necessaries of

Life, of which one member is to act as chairman and fuel administrator. Sec-

tion 2 provides as follows :
—

" It shall be the duty of the commission to study and investigate the cir-

cumstances affecting the prices of fuel and other commodities which are neces-

saries of life. The commission may inquire into all matters relating to the

production, transportation, distribution and sale of the said commodities, and
into all facts and circumstances relating to the cost of production, wholesale

and retail prices and the method pursued in the conduct of the business of any
persons, firms or corporations engaged in the production, transportation, or

sale of the said commodities, or of any business which relates to or affects the

same. It shall also be the duty of the said commission to study and investi-

gate the circumstances affecting the charges for rent of property used for

living quarters, and in such investigation the commission may inquire into

all matters relating to charges for rent."

The term of service of this commission was extended for one year by St. 1922,

c. 343, and was again extended to May 1, 1924, by St. 1923, c. 320.

Reference should also be made to Res. 1922, c. 50, providing, in part, as

follows :
—

"Resolved, That the special commission on the necessaries of life be author-

ized and directed to inquire into the subject of the retail distribution and sale

of gasoline and refined petroleum products, with special reference to the means
and methods whereby competition in such sale and distribution has been sub'

stantially eliminated and conditions of monopoly established. . . .

The attorney general is hereby directed to place at the disposal of the com-
mission the services of an assistant attorney general for the purposes of the

investigation herein provided for. For said purposes, the commission may
exercise all the powers conferred upon it by chapter three hundred and twenty-

five of the acts of nineteen hundred and twenty-one and chapter three hundred

and forty-three of the acts of the current year, and the said products shall,

for the purposes of this investigation be deemed ' necessaries of life ' within

the meaning of said chapters three hundred and twenty-five and three hundred

and forty-three. The commission shall report the results of its investigation

to the general court not later than the second Wednesday in January, nine-

teen hundred and twenty-three, with drafts of such proposed legislation as may
be necessary to carry its recommendations into effect."

Acting under this provision, the Commission did make an investigation into

the distribution and sale of gasoline as directed in the resolve, but it has never
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made any other investigation of that subject. The fact that the Legislature

here expressly provided that gasoline, " for the purposes of this investigation,""

should be deemed a necessary of life furnishes some argument that in the 1921
statute they did not intend that gasoline should be included as a necessary
of life.

Prior to the Commonwealth Defence Act of 1917, the words " necessaries

of life " were used in the so-called " Dubuque Law," St. 1898, c. 549, § 1 (G. L.,

c. 225, $ 1), providing for equitable process after judgment in cases where the

judgment is founded on a claim for necessaries of life. There is no decision of

the court construing the words " necessaries of life " in a case arising under this

statute which throws light upon the present question.

The words " necessaries of life," taken literally, must mean things neces-

sary to sustain life. They naturally connote commodities of prime importance,
such as food, fuel, clothing and housing. (See Attorney General's Report,

1921, pp. 243, 245.) The word "necessaries," alone, may have that restricted

meaning. International Textbook Co. v. Connolly, 206 N. Y. 188.

As applied to an infant, the term " necessaries " has been given a broader
meaning, so that it includes articles of utility suitable to the station in life

which the person occupies. Davis v. Caldwell, 12 Cush. 512 ; Baynes v. Bennett,
114 Mass. 424 ; Conant v. Burnham, 133 Mass. 503 ; Hamilton v. Lane, 138 Mass.
358 ; Jordan Marsh Co. v. Cohen, 242 Mass. 245, 249. But, under the insolvency

statute, it was held by Chief Justice Shaw that the word was to be construed
strictly and in reference to the purpose for which it was introduced. Prentice

v. Bichards, 8 Gray, 226. In admiralty law, necessaries are held to be articles

needed to enable a ship to prosecute the particular business in which she is

engaged. The Venn, 273 Fed. 990, 991.

Under the Lever Act (Act of August 10, 1917, c. 53, as amended by Act of

October 22, 1919, c. 80) Congress provided for the exercise of control over

|

foods, feeds, wearing apparel, fertilizer and certain implements, which in

i the act were called necessaries. It was held that under this act " necessaries "

included only the articles specified in the act. United States v. American
Woolen Co., 265 Fed. 404; cf. C. A. Wood & Co. v. Lochwood, 264 Fed. 453;
Merritt v. United States, 264 Fed. 870. I believe that under this act no at-

tempt was made to exercise control of the production, distribution or sale

of gasoline.

In dealing with the question of the meaning of " necessaries of life," as

used in the instant act, it is apparent that little help can be derived from
!
precedents established by judicial decisions, because the words must be defined
in the light of the purpose for which the legislation was enacted, and, as so

used, they have a different connotation from that which has been given to

them in cases which have heretofore come before the courts.

The question whether a given article is a necessary is said to be largely

a question of fact; but the tribunal determining that question is entitled

to instruction to aid it in such determination, and also to a ruling when, as

a matter of law, articles of a certain kind do not come within the class of
necessaries. Davis v. Caldwell, 12 Cush. 513; Baynes v. Bennett, 114 Mass.
424; Hamilton v. Lane, 138 Mass. 358; Jordan Marsh Co. v. Cohen, 242 Mass.
245, 249.

Mass. Const. Amend. XLVII has already been referred to and quoted in

full. An examination of the records of the debates of the Constitutional Con-
vention, which presented this amendment to the people, is not particularly

illuminating in regard to gasoline. The amendment, as it was originally in-

troduced in the Convention in 1917, when the general thoughts of the Con-
vention were directed primarily to the necessities of war, was referred to as

a public trading amendment, and was as follows :
—

" The General Court may authorize the Commonwealth to take by purchase
or otherwise foodstuffs, fuel, ice and other necessaries of life, and to sell the

same to the inhabitants thereof or to any county, city, town or other municipal
corporation therein; and may authorize municipalities to buy and to sell



164 P-D. 12.

to their inhabitants such necessaries of life, and to harvest and manufacture

ice. The General Court may authorize the establishment, maintenance and

operation by the Commonwealth, cities and towns, of markets, docks, fuel and

coal yards, elevators, warehouses, canneries, slaughter-houses and other like

means for producing, selling and distributing the necessaries of life."

The long and. strenuous debate which ensued, and which was carried on

chiefly by Mr. Clapp, of Lexington, Mr. Anderson, of Brookline, Mr. Wash-
burn, of Worcester, Mr. Pillsbury, of Wellesley, and Mr. Lomasney, of Boston,

was devoted primarily to a discussion of the general propriety of the Com-
monwealth's engaging in various kinds of business enterprises and as to what
should constitute a public emergency. Very little attention, if any, was paid

specifically to the discussion of what were necessaries of life. Originally, it

was attempted to enumerate and define necessaries by the use of such words
as foodstuffs, fuel, ice, housing, feed, etc., the intention of some members
being, apparently, from their remarks, to confine the authority given by the

amendment to the exact articles enumerated. If this had been finally done
the situation would have been as it was under the Federal act, where Congress

had defined " necessaries " by enumerating certain commodities, and the Fed-
eral courts held that those commodities, and those only, could be regarded as

necessaries of life under the Federal act. There was, however, opposition to

this limitation from the outset, and from the debates it appears to have been
the concensus of opinion that the power of the Legislature should not be so

curtailed, but that scope should be left for it to deal with all things which might
be fairly termed " necessaries," from time to time, with the changing needs

of the community, and which could not then be in the mind of the Convention.

In the debates it was admitted by every one that the term " necessaries of life "

was an undefined term, open to debate and decision at any period in the life

of the State. In the early stages of the discussion Hon. George W. Anderson,
now a judge of the United States Circuit Court of Appeals, suggested in one
of his speeches to the Convention (Debates, C. C. vol. I, 642) —

" We have limited the first provision to foodstuffs, fuel, ice and other neces-

saries. What may be a necessary I agree is a matter sometimes open to de-

bate. I know of no method by which you can avoid that possible difficulty

in the constitutional grant of power. I think it should be left for the Legisla-

ture to determine what is necessary, naming it in the legislation enacted."

After a very considerable amount of debate, however, which was mostly
directed toward the proposed trading activities of the Commonwealth, the trad-
ing feature was gradually dropped out of sight, more or less by common con-
sent. At length the amendment in its present form was adopted.

In the whole course of the debate I cannot find anything which throws any
light upon the intention of the Convention as to what should or should not
be considered necessaries, other than the common agreement that food, fuel,

clothing, ice and housing were undoubtedly necessaries, the admission that there
were other probable necessaries of life, and the apparent intention of the Con-
vention to leave the amendment so elastic as not to bind the judgment of the
Legislature in future times with new economic developments before it.

But the question on which my opinion is asked is not whether gasoline is a
necessary of life within the broad and elastic meaning of those words as used
in the amendment, but whether it was intended by the Legislature to be included
in the class of " commodities which are necessaries of life," as to which your
commission was given certain powers and duties by St. 1921, c. 325. This
question of interpretation of the legislative will involves a consideration of the
language used and of the objects sought to be accomplished in that and other
statutes where the same words have been used. Moore v. Stoddard, 206 Mass.
395, 399; Commonwealth v. Bee, 222 Mass. 184; Buggan v. Bay State St. By.
Co., 230 Mass. 370, 374. The meaning of the words used in a statute is a
question of law. Boston v. Boston Elevated By. Co., 213 Mass. 407 411*
Selectmen of Natick v. Boston & Albany R.B. Co., 210 Mass. 229, 232.
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The ordinary necessaries of life undoubtedly are food, fuel, clothing and

housing facilities. Food, fuel and housing facilities are expressly mentioned
by the Legislature.

In determining whether a commodity is a necessary of life careful distinction
must be made between necessaries of life and the means of producing, trans-
porting and distributing such necessaries. Such means, though vital factors
in sustaining life, cannot be regarded as necessaries of life within the purview
of the statute. Were this not so, there would be, in our present condition of
social life, very few commodities which could not be classed as necessaries of
life. Such result was not intended by the act. It is a known fact, of which
perhaps judicial notice may be taken, that transportation of food by motor
trucks is a vital factor in keeping the markets of cities properly supplied.
Gasoline is a necessary element in such transportation but is no more necessary
than the motor truck. Plainly, motor trucks are not necessaries of life within
the purview of the statute, nor are farming implements, though the soil can-
not be tilled and farm produce raised without them. I am therefore of the
opinion that gasoline, while it is an important factor in the transportation of
necessaries of life, is not itself a " necessary of life " within the meaning of
the statute.

Your powers are not, however, limited to investigating the prices of neces-

saries of life. Under the statute it is your duty to inquire " into all matters
relating to the production, transportation, distribution and sale of the said

commodities, and into all facts and circumstances relating to the cost of pro-
duction, wholesale and retail prices, and the method^ pursued in the conduct
of the business of any persons, firms or corporations engaged in the produc-
tion, transportation, or sale of the said commodities, or of any business which
relates- to or affects the same."
Under certain circumstances the sale of gasoline may be a " business which

relates to or affects " necessaries of life or may be a factor in affecting the prices

of such commodities. Whether or not that condition exists is a question of
fact for you to determine. If it does, I am of the opinion that you may in-

vestigate the price of gasoline in so far as it affects necessaries of life.

Yours very truly,

Jay R. Benton, Attorney General.

Insurance— Broker's License— Fee— War Service— Induction from a Draft
Board— Discharge.

An applicant for an insurance broker's license under G. L., c. 175, § 166, is

not exempt from paying the fee prescribed by said section, on the ground
that he has " served " in the Army of the United States, if he was inducted

from a draft board, but was discharged before being mustered into the

Federal service.

An " induction " from the draft is not the equivalent of " service " in the Army.
To have " served " in the Army a person must not only have been inducted from

the jurisdiction of a draft board, but must also have been through the fur-

ther process of being " mustered into " or enrolled in the service.

A " discharge from the draft " is not intended to be the equivalent of an honor-
able discharge for those who have actually been mustered into the service

of the United States.

Sept. 13, 1923.

Hon. Wesley E. Monk, Commissioner of Insurance.

Dear Sir : — You request my opinion as to whether a certain applicant for

an insurance broker's license under G. L., c. 175, § 166, is exempt from paying
the fee prescribed by said section, on the ground that the applicant in question

comes within that clause of section 166 which provides that—
" No fee for a license issued hereunder shall be required of any soldier,

sailor or marine resident in this commonwealth who has served in the army
or navy of the United States in time of war or insurrection and received
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an honorable discharge therefrom or release from active duty therein, if he

presents to the commissioner satisfactory evidence of his identity."

It appears from your letter and from the copy of a document annexed thereto,

which has been presented to you by said applicant as evidence of his right

to exemption from the payment of the said fee, that the applicant was inducted

into the military service of the United States from the jurisdiction of the Local

Board for Division 9, Philadelphia, on Nov. 11, 1918, and was discharged from

the military service of the United States " by reason of cancellation of induc-

tion call " on the same day.

The document presented by the applicant is entitled " Discharge from Draft."

It bears on its face these words :
—

" Note.— This form will be used for discharge of aliens and alien enemies and

of men rejected on account of physical unfitness, dependency, . .
."

The answer to your question turns upon what is meant by " served " in

the army of the United States, as used in G. L., e. 175, § 166. I am of the

opinion that the words used in the document entitled " Discharge from Draft,"

presented by the applicant, which state that he " was inducted into the service

from the jurisdiction of the Local Board for Division 9— Philadelphia,"

are not of themselves sufficient to establish the fact that the applicant " served

in the army of the United States," within the meaning of the statute under
consideration.

An " induction " from the draft is not the equivalent of " service " in

the Army. To have " served " in the Army a person must not only have been
inducted from the jurisdiction of a draft board, but must also have been through

the further process of being " mustered into " or enrolled in the service. After
induction from the draft board the person so inducted is to a certain extent

under martial law, so far that he may be treated as a deserter if he does not

properly report thereafter, but he has yet to undergo a physical examination,

and is subject to discharge without actual enrollment, for physical disability

or a number of other causes which may be found to exist. French v. Sanger-

ville, 55 Me. 69; Mahoney v. Lincolnville, 56 Me. 450; Reed v. Sharon, 35
Conn. 191; Bickford v. Brooksville, 55 Me. 89.

In construing the soldiers' bonus law the Attorney General has ruled that

the provisions of Gen. St. 1919, c. 283, granting a war bonus to men honorably
discharged from the service of the United States in the World War, do not
apply to drafted men who were passed by the draft board, sent to army camps
and there discharged because physically disqualified or for misconduct or on
similar grounds. See V Op. Atty. Gen. 405. In that opinion a former At-
torney General used the following language :

—
" In my judgment, ... it cannot be said that the class of men to which

you refer was enlisted in or had been enrolled in or had been mustered into

the Federal service, within the meaning of this statute. These men were never
in the army of the United States to a sufficient extent to be discharged from
it. In my opinion, it cannot be said that they performed ' services ... in

the army ... of the United States ' of the character intended by this statute

to be recognized. Accordingly, I must advise you that men of the class to

which- you refer are not entitled to the benefits of the statute."

This department has also ruled that the exemption from all poll taxes

granted by Gen. St. 1919, c. 9, does not include persons summoned in the

draft, who reported for duty, but were discharged before they were mustered
into the Federal service. V Op. Atty. Gen. 601.

A similar conclusion was reached by the Supreme Court of Rhode Island in

Bannister v. Soldiers' Bonus Board, 43 R. I. 346.

In the " Discharge from Draft " which the present applicant presents to

you it is evident, from the " note " which is made a part of the form, that

it is not intended to be the equivalent of an honorable discharge for those
who have actually been mustered into the service of the United States, but
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is a form used for those who have presented themselves as drafted men but
have not actually been enrolled because of some disqualification. It is apparent,
also, from the wording of the body of the document, that the applicant was
discharged upon the very day of his induction, and that the reason for his dis-

charge was the " cancellation of induction call." There is nothing in the docu-
ment entitled " Discharge from Draft " which indicates that the applicant was
mustered into or enrolled or served in the Army of the United States so as

to bring him within the provisions of G. L., c. 175, § 166, which exempts those

who have served as soldiers in the Army of the United States, and have been
honorably discharged therefrom or released from active duty therein, from
paying a fee for a license to engage in the insurance business.

Very truly yours,

Jay R. Benton, Attorney General.

Teachers' Retirement Board— Membership— Payment of Bach Assessments
in Instalments— Payments in Anticipation of Membership.

A rule of the Teachers' Retirement Board permitting a teacher who served

prior to July 1, 1914, to join the association, paying his back assessments

in instalments, is not consistent with law, and therefore is invalid.

G. L., c. 32, § 7, par. (3), defines the only terms upon which teachers who
served in the public schools of Massachusetts prior to July 1, 1914, are

permitted to become members of the State Teachers' Retirement Association

at any time before attaining the age of seventy; and said statute contains

no provision whereby an applicant for membership may make payments of

back assessments in instalments.

No authority is granted by the statute creating the Retirement Board which
permits the board to receive deposits from applicants in anticipation of

membership.
Sept. 18, 1923.

xDr. Payson Smith, Commissioner of Education.

Dear Sib :— You desire my opinion upon the following questions :
—

"1. Did the Teachers' Retirement Board have the right to adopt a rule

allowing a teacher who served prior to July 1, 1914, to join the association,

paying his back assessments in instalments?

2. If the Retirement Board has not the right to permit teachers to join

the Retirement Association under the provisions of the aforesaid rule, may
the board allow teachers to make deposits in anticipation of membership, en-

rolling these teachers as members when they have accumulated in the retirement

fund an amount equal to their back assessments with interest?"

1. G. L., e. 32, § 7, par. (3), provides as follows: —
" Any teacher who entered the service of the public schools before July

first, nineteen hundred and fourteen, who has not become a member of the

association, may hereafter, before attaining the age of seventy, upon written

application to the board, become a member of the association by paying an

amount equal to the total assessments, together with regular interest thereon,

which he would have paid if he had joined the association on September

thirtieth, nineteen hundred and fourteen."

G. L., c. 32, § 8, par. (2), provides:

" The board may make by-laws and regulations consistent with law."

At a meeting of the Retirement Board held on October 8, 1919, the board

adopted the following rule :
—

"Any teacher joining the Retirement Association under the provisions of

paragraph (3) of section 7 of the retirement law, may pay his back assess-

ments with interest in equal monthly instalments for a period of not exceeding

five years. The monthly instalments shall not be less than the regular monthly
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assessment, and they shall be deducted from the salary of the member by the

employing school committee as directed by the Retirement Board. The teacher

may at any time make additional payments reducing the balance due the annuity

fund. Interest on the balance due after each payment is made shall be

figured at the rate of 4% per annum and shall be paid within three months

from the date of payment of the last instalment."

To be valid and effective this rule must, in the language of the statute, be

"consistent with law." The statute [G. L., c. 32, §7, par. (3)] defines the

only terms upon which teachers who served in the public schools of Massa-

chusetts prior to July 1, 1914, are permitted to become members of the State

Teachers' Retirement Association at any time before attaining the age of seventy.

Under this statute such membership can only be acquired by making written

application to the board and " by paying an amount equal to the total assess-

ments, together with regular interest thereon," which the applicant would have

paid if he had joined the association on Sept-ember 30, 1914. These require-

ments are conditions precedent to membership, and there is nothing in the

statute which permits an applicant to make such payments in instalments, nor

does the statute confer authority upon the Retirement Board to receive such

payments from an applicant in instalments. Membership can only be ac-

quired by paying the entire amount called for. Since the statute does not

expressly confer the right to make and receive such assessments by instalments,

it is to be presumed that no such right exists, and that it was the legislative

intention to exclude such method of acquiring membership. It accordingly

follows that the rule of the Retirement Board is not " consistent with law,"

and therefore is invalid.

2. The same reasons given in my answer to your first question govern in

answering your second question. No authority is granted by the statute creating

the Retirement Board which permits it to receive deposits from applicants in

anticipation of membership. It is obvious that many complicated situations

would arise if the board should act as a depositary for such instalments. In
the absence, therefore, of express authority conferring upon the Retirement
Association this right, I am of the opinion that your second question must
likewise be answered in the negative.

Yours very truly,

Jay R. Benton, Attorney General.

Metropolitan District Commission— Jurisdiction— Private Ways adjoining
Roads constructed by the Commission— Rights of Owners of Abutting
Land to Egress and Ingress— Regulation.

The Metropolitan District Commission has the power, as to roads laid out
under G. L., c. 92, § 33, to prohibit the construction of private ways con-
necting with such roads by abutting owners.

The Commission has not the right to prohibit the construction of a private
way reasonably necessary for access to the land of an abutting owner con-
necting with a boulevard or roadway laid out under the provisions of G. L.,

c. 92, § 35.

If the owner of an abutting piece of land has been given by the Commonwealth,
by deed, the right of free access to a " reservation " roadway or to a
" boulevard," this right of free access cannot be limited by the Commission.

The Commission may make reasonable rules and regulations regulating the
location of a private way which is to connect abutting land with a "reserva-
tion " roadway or " boulevard."

An abutting owner having a right of free access to a public way, not limited by
the terms of a deed, is entitled to a connecting way for all purposes for
which he may lawfully use his land.

A regulation restricting the use of such a private way, so as to interfere with
any purpose for which the land of the abutting owner might lawfully be
used, is not a reasonable regulation.
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Sept. 19, 1923.

Metropolitan District Commission.

Gentlemen : — You have requested my opinion relative to the jurisdiction

of your Commission over the construction of private ways for the egress and
ingress of owners of land adjoining roads constructed by your Commission.

There are two classes of roads which may be constructed under the terms
of our statutes by your Commission. The first of these consists of roads con-
structed under the provisions of G. L., c. 92, § 33, formerly St. 1893, c. 407,
and consists, in general, of roads laid out upon or bordering upon spaces
taken by the Commission for exercise and recreation. In the absence of par-
ticular facts relative to any one of such roads, these roads may fairly be
said not to be public ways (Gero v. Metropolitan Park Commission, 232 Mass.

389) ; and in the absence of an easement given by the Commonwealth to some
adjoining landowner, the adjoining landowner will not have any right of way
from his land to such road.

The second class of roads over which this Commission has jurisdiction are

those constructed under G-. L., e. 92, § 35, formerly St. 1894, e. 288, commonly
called " boulevards," which are constructed for the particular purpose of con-
necting various parts of the park system with towns in which any of the

parks are situated. As to these boulevards the Commission is given the

same powers which it has in regard to reservations, and additional powers
such as those exercised by other public bodies over public ways. These boule-

vards constructed under section 35 are public ways. Whitney v. Common-
ivealth, 190 Mass. 531.

It is a settled principle of our law that abutting owners have a right

of way for reasonable needs from their lands to the public way adjoining.

The abutting owner's right of access to and from the public way is as much
his property as his right to the soil within his boundary lines. With regard,

therefore, to owners of land abutting on the roads called " boulevards,"

made under section 35, your Commission has not the power to prevent the

construction by the abutting landowners of ways leading from their land to

such boulevards. If at any time easements granting such right of connection

with the highway to the owners of abutting lands have been given by easements
in deeds from the Commonwealth, the rights of the abutting owners are addi-

tionally confirmed thereby.

Although the Commission has not the power to prohibit the exercise by
the abutting owner of his right of access to and from a public way constructed

under section 35, yet it has the power to regulate the manner in which he
shall use his right of access.

By G. L., c. 92, § 37, the Commission has authority to " make rules and
regulations for the government and use of reservations or boulevards under
its care." The right of the abutting owner is subject to this general provision

for the regulation of the roads under the control of your Commission. Your
Commission may make reasonable regulations concerning the location, construc-

tion and maintenance of such private ways as may be built by the abutting

owners, as far as relates to their connection with the public ways. Conditions
change from time to time, and what may be a reasonable regulation at one
period may not be considered reasonable at another. There is wide latitude

for the discretion of the Commission in this respect, but there is, in general,

a right to make reasonable regulations as to the location of the private way
with a view to the safety of the public traveling on the public way.
To summarize : Your Commission has the power, as to roads laid out under

G. L., c. 92, § 33, to prohibit the construction of private ways connecting

with such roads by abutting owners. Your Commission has not the right

to prohibit the construction of a private way reasonably necessary for access

to the land of an abutting owner connecting with a boulevard or roadway laid

out under the provisions of G. L., e. 92, § 35. If by deed the owner of an
abutting piece of land has been given by the Commonwealth the right of free

access to a " reservation " roadway or to a " boulevard," this right of free
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access cannot be limited by the Commission ; but if the terms of the Common-
wealth's deed do not give the right to construct more than one connecting

way, the Commission, by its reasonable rules and regulations, may regulate

the location of the private way which is to connect the abutting land. The

abutting owner on a " boulevard " or the owner having a right of free access

to such public way, unlimited by the terms of a deed, is entitled to a connect-

ing way for all purposes for Avhich he may lawfully use his land in the situa-

tion in which it is, and a regulation restricting the use of such private way,

so as to interfere with any purpose for which the land of the abutting owner

might lawfully be used, would not be a reasonable regulation.

Very truly yours,

Jay R. Benton, Attorney General.

Great Ponds — Title — Control — Public Rights — Access — Fishing — Pre-

scriptive Bights— Colonial Ordinance of 1641-1647.

Great ponds are ponds containing in their natural state more than ten acres.

Title to great ponds, not granted to towns or appropriated to private persons

prior to 1647, is in the Commonwealth for the benefit of the public.

Public rights in great ponds are not limited to those mentioned in the Colonial

Ordinance: such ponds are devoted to such public uses as the progress

of civilization and the increasing wants of the community properly demand.
Except during the period from 1835 to 1867, prescriptive rights in great ponds

could not be acquired against the Commonwealth.
The Commonwealth and the public may acquire prescriptive rights in ponds

privately owned.
Control of great ponds is in the Legislature.

There is now no public right to fish in certain great ponds containing twenty
acres or less.

Other public rights are not affected by the statute relative to fishing.

The public has a right to reasonable means of access to ponds containing

more than twenty acres, for the purpose of fishing.

The public, to gain access to great ponds for the purpose of fowling, and pos-

sibly for some other rights, where there are no public lands, roads or rights

of way, may pass and repass on foot over unimproved and unenclosed
lands.

Oct. 1, 1923.

Hon. William A. L. Bazeley, Commissioner of Conservation.

Dear Sir : — You have requested my opinion relative to certain public rights

in great ponds.
The foundation of public rights in great ponds lies in the Colonial Ordinance

of 1641-1647 (see Ancient Charters, 148; Body of Liberties, sec. 16; edition
of the colony laws of 1660), which provides: —

" Sect. 2. Every inhabitant who is an householder shall have free fishing

and fowling in any great ponds, bays, coves and rivers, so far as the sea ebbs
and flows within the precincts of the town where they dwell, unless the free-
men of the same town, or the general court, have otherwise appropriated
them: provided, that no town shall appropriate to any particular person or
persons, any great pond, containing more than ten acres of land, and that no
man shall come upon another's propriety without their leave, otherwise than
as hereafter expressed.

The which clearly to determine; Sect. 3. It is declared, that in all creeks,
coves, and other places about and upon salt water, where the sea ebbs and
flows, the proprietor, or the land adjoining shall have propriety to the low
water mark, where the sea doth not ebb above a hundred rods, and not more
wheresoever it ebbs further: provided, that such proprietor shall not by this
liberty have power to stop or hinder the passage of boats or other vessels,
in or through any sea, creeks, or coves, to other men's houses or lands.

Sect. 4. And for great ponds lying in common, though within the bounds
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of some town, it shall be free for any man to fish and fowl there, and may
pass and repass on foot through any man's propriety for that end, so they
trespass not upon any man's corn or meadow."

By this ordinance great ponds were defined as ponds containing more than
ten acres, created by the natural formation of the land at a particular p'ace,

and were set apart and devoted to the public use. West Boxbury v. Stoddard,
7 Allen, 158; Commonwealth v. Tiffany, 119 Mass. 300; Attorney General v.

Berrich, 190 Mass. 307; Sprague v. Minon, 202 Mass. 467, 468. The fact that

the area of a great pond has been increased by a dam or by other artificial

means does not change its character as a great pond. The test is the area
covered by the pond in its earlier, natural condition. Commonwealth v. Tiffany,
119 Mass. 300.

Title to great ponds, both to the waters and to the soil underneath, which
had not before the year 1647 been granted to a town or been appropriated
to private persons, is in the Commonwealth for the benefit of the public, and
if a pond had before that date been granted to a town and had not passed
to a private person, the legal title remains in the town but the beneficial right

is in the public. Commonwealth v. Boxbury, 9 Gray, 451; West Boxbury v.

Stoddard, 7 Allen, 158; Watuppa Beservoir Co. v. Fall Biver, 147 Mass. 548;
Attorney General v. Bevere Copper Co., 152 Mass. 444.

Though fishing and fowling are the only public rights enumerated in the

Colonial Ordinance, the mention of them did not exclude other rights, and the

uses which the public might make of great ponds not appropriated to private

persons prior to 1647 were not limited to those named in the ordinance

or in the Body of Liberties, or to such as could be made of them at the time.

The great ponds, like any other property, can be applied to such uses as from
time to time they become capable of. They are appropriated to such public uses

as the progress of civilization and the increasing wants of the community
properly demand,

j
Fishing, fowling, boating, bathing, skating or riding upon

the ice, taking water for domestic or agricultural purposes or for use in the

arts, and the cutting and taking of ice, are public rights which are free to

all persons so far as they do not interfere with the reasonable use of the ponds
by others or with the public right, except in cases where the Legislature

has otherwise directed./ West Boxbury v. Stoddard, 7 Allen, 158, 171; Eit-

tinger v. Eames, 121 Mass. 539; Slater v. Gunn, 170 Mass. 509, 514; Attorney
General v. Herrick, 190 Mass. 307 ; Butler v. Attorney General, 195 Mass. 79, 83.

The public rights are common to all, and the permission to " householders,"

in the Colonial Ordinance, never has been construed as a prohibition to those

x
who were not householders. Slater v. Gunn, 170 Mass. 509, 514. An un-
reasonable use of great ponds, not authorized by the Legislature, which is an
interference with their reasonable use by the public, is a public wrong for
which an indictment or information would lie. Potter v. Howe, 141 Mass. 357,

360. The littoral proprietors of land upon great ponds which had not been
appropriated to private use have no peculiar rights in the waters or in the

land under them, except by grant of the Legislature or by prescription from
which a grant is to be implied. Subject to those exceptions, there are no
private rights of property in great ponds. Hittinger v. Eames, 121 Mass. 539,

546; Gage v. Steinkrauss, 131 Mass. 222; Watuppa Beservoir Co. v. Fall Biver,

147 Mass. 548, 557.

Prescription did not run against the king except by statute, and this rule

of common law prevailed in Massachusetts until the enactment of the Revised

Statutes in 1835, chapter 119, section 12. Under that statute a title by disseizin

could be acquired against the Commonwealth as readily as against a private

person, and prescriptive rights in the real estate of the Commonwealth, includ-

ing great ponds, could be acquired. But by St. 1867, c. 275, now Gr. L., c. 260,

§ 31, it was provided that the statute of limitations on real actions brought

by the Commonwealth should not apply to " any property, right, title or

interest of the commonwealth below high water mark or in the great ponds."

Since the statute of 1867 the statute of limitations cannot be set up in bar
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of a real action brought by the Commonwealth to recover a great pond, unless

the defendant had acquired a title by disseizin after the passage of the Revised

Statutes in 1835, chapter 119, section 12, and prior to the enactment of St.

1867, c. 275. Attorney General v. Revere Copper Co., 152 Mass. 444, 452;

Sklaroff v. Commonwealth, 236 Mass. 87, 88.

Both the Commonwealth and the public may, however, by prescription ac-

quire rights in ponds which are privately owned, and rights of way to ponds,

but the possession which operates such a result must be not only actual^but

open, adverse, exclusive and uninterrupted. Coolidge v. Learned, 8 Pick. 504;

Deerfield v. Connecticut River R.R., 144 Mass. 325; Attorney General v. Ab-

bott, 154 Mass. 323, 328; Attorney General v. Vineyard Grove Co., 181 Mass.

507; Attorney General v. Ellis, 198 Mass. 91, 98. If the use upon which the

claim to a prescriptive right is based was with the permission, express or im-

plied, of the successive owners of the land or pond, and was not adverse and
under a claim of right, no rights by prescription are acquired. Slater v. Gunn,
170 Mass. 509, 511. If a right of way is claimed by dedication, it must be

shown that there was an intention on the part of the owner to dedicate the

roadway to the public, and an acceptance on the part of the public authorities.

Eayden v. Stone, 112 Mass. 346, 350; Commonwealth v. Coupe, 128 Mass. 63;

Slater v. Gunn, supra, p. 511.

The control of great ponds, in the public interest, is in the Legislature,

which represents the public. It may regulate and change these public rights,

or take them away altogether, to serve some paramount public interest. It

may by a proper grant make them the subject of private property. Common-
wealth v. Alger, 7 Cush. 53 ; Hittinger v. Eames, 121 Mass. 539 ; Gage v. Stein-

Jcrau-ss, 131 Mass. 222; Sprague v. Minon, 195 Mass. 581, 583; Lynnfield v.

Peabody, 219 Mass. 322, 329.

In Watuppa Reservoir Co. v. Fall River, 147 Mass. 548, 555, the court said: —
" These rights and powers, both the jus privatum and the jus publicum, to

the extent to which they existed either in the king or Parliament, vested in

the Colonial and Provincial government, and after the Revolution vested in

the Commonwealth, including all the prerogatives and rights of the crown,
and powers of regulation which had at any time previously been held and
exercised by the government of England."

And at page 557 of that case the court said :
—

" The power of the Legislature to regulate the rights of fishing, and other

public rights, is very broad. Thus it may regulate the time and manner of

fishing in the sea within its limits, and may grant exclusive rights of fishing.

Instances of the exercise of this power in regard to the great ponds are found
in the various statutes leasing such ponds to individuals, which have been
held to be valid, although they grant exclusive rights to individuals and ex-
clude others from the exercise of rights to the use of the ponds to which they
were before entitled. Commonwealth v. Vincent, 108 Mass. 441. Common-
wealth v. Tiffany, 119 Mass. 300. Cole v. Eastham, 133 Mass. 65."

When the Legislature grants certain rights it makes subordinate all other
public rights which are inconsistent with the exercise of the rights granted.
Fay v. Salem & Danvers Aqueduct Co., Ill Mass. 27; Attorney General v.

Revere Copper Co., 152 Mass. 444; Rochport v. Webster, 174 Mass. 385; Gard-
ner Water Co. v. Gardner, 185 Mass. 190, 194.

It is a well established rule that, in determining the scope and effect of
such grants from the government to the subject, the terms of the grant are
to be taken most strongly against the grantee and in favor of the grantor,
reversing the common rule as between individuals. Cleaveland v. Norton,
6 Cush. 380, 383; Commonwealth v. Roxbury, 9 Gray, 451, 492; Martin v.

Waddell, 16 Pet. 367, 411.
Acting under this power, the Legislature restricted the public right of fish-

ing in great ponds. G-. L., c. 130, § 24 (formerly St. 1869, c. 384, § 8), pro-
vides :

—
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" The fishery of a pond, the area of which is more than twenty acres, shall

be public, except as hereinafter provided; and all persons shall, for the pur-
pose of fishing, be allowed reasonable means of access thereto."

G. L., c. 130, §32 (formerly St. 1869, c. 384, §7, and R. L., c. 91, §23),
provides :

—
" The riparian proprietors of any pond, other than a great pond, and the

proprietors of any pond or parts of a pond created by artificial flowing shall
have exclusive control of the fisheries therein."

G. L., c. 130, §33 (formerly St. 1869, c. 384, §13, and R. L., c. 91, §24),
provides :

—

" A pond other than a great pond, bounded in part by land belonging to
the commonwealth or to a county, city or town shall become the exclusive
property of the other proprietors as to the fisheries therein only upon payment
to the state treasurer, or county, city or town treasurer of a just compensa-
tion for their respective rights therein, to be determined ..." (in a pre-
scribed manner).

St. 1869, c. 384, §§7 and 13, and R. L., e. 91, §§23 and 24, apply to
" any pond the area of which is not more than twenty acres." Though G. L.,

c. 130, §§32 and 33, seem to apply to any pond other than a great pond,
they must be construed in the light of section 24 of that act and in the light

of the previous enactments. So construed, these two sections apply to ponds
which are not more than twenty acres in area. Were this not so and were
it held that these provisions apply only to ponds which are not great ponds,
thereby meaning ponds ten acres or less in area, the provisions of these two
sections would be of no effect, because the public, even in the absence of
statutes, has no rights in ponds which are not great ponds. The effect of
G. L., c. 130, §§ 24, 32 and 33, is to cut off the right of the public to fish

in great ponds which are twenty acres or less in area where the pond is en-
tirely surrounded by land of private riparian proprietors, and also in ponds
twenty acres or less in area where the surrounding land is owned by indi-

viduals and the Commonwealth or a county, city or town, and compensation
has been paid in accordance with the provisions of G. L., c. 130, § 33. See
also IV Op. Atty. Gen. 639, 641. These sections do not diminish the fishing

rights of the public in great ponds of more than twenty acres in area. Neither
do they curtail other public rights in great ponds of less than twenty acres
in area, nor in any way affect the conception of a great pond as one con-
taining in its natural state more than ten acres. See G. L., c. 91, § 35.

G. L., c. 130, § 24, provides that, for the purpose of fishing, all persons shall

be allowed " reasonable means of access to ponds more than twenty acres in

area." What constitutes " reasonable means of access " is a question of fact.

The right to " reasonable means " was first granted by St. 1869, c. 384. Prior
to that act the means of access to great ponds for the purpose of fishing

was, and the right of access at the present time for the purpose of exercising

other public rights is, such as were granted by the Colonial Ordinance, which
provided that the public " may pass and repass on foot through any man's
propriety ... so they trespass not upon any man's corn or meadow."

In Commonivealth v. Alger, 7 Cush. 53, 70, the court said :
—

" The word ' propriety ' is nearly, if not precisely, equivalent to ' property \

It imports not an easement, an incorporeal right, license, or privilege, but a
jus in re. a real or proprietary title to, and interest in, the soil itself, in contra-

distinction to a usufruct, or an uncertain and precarious interest."

In Slater v. Ghmn, 170 Mass. 509, 512, the court said :
—

" The question whether the public may cross private lands and if so to

what extent, for the purpose of gaining access to them, does not seem to

have been passed upon, though there are various dicta in our decisions in

regard to it which tend to show that the right of access is limited to cases
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where it can be exercised without trespassing on the lands of others. Coolidge

v. Williams, 4 Mass. 140, 144. West Boxbury v. Stoddard, 7 Allen, 158, 171.

Paine v. Woods, 108 Mass. 160, 173. Bowell v. Doyle, 131 Mass. 474."

At pages 514-516 the court said :
—

" At the time when the ordinances were adopted the territory to which

they applied was almost wholly a wilderness. There naturally would be few

public ways leading to great ponds. If there was any common land upon
them it might be remote and inconvenient. The population was small and

scattered.
' Many, if not most, of the ponds would be surrounded with wild

lands. No harm would be done by permitting persons to cross these lands for

the purpose of gaining access to the ponds for fishing and fowling, which were

the uses for which they were principally resorted to. In view of all these

circumstances, it was provided by the ordinance of 1649 that any man who
desired to gain access to the ponds for these purposes should be free to ' pass

and repass on foot through any man's propriety for that end, so they trespass

not upon any man's corn or meadow.' This, we think, was intended to limit

the passing and repassing to unimproved and unenclosed lands lying on the

ponds, and is to be construed with reference to the condition of things exist-

ing when the ordinance was adopted. It did not create a right of way over

such lands on the part of the public, but relieved persons crossing them in

the manner and for the purposes named from liability as trespassers, to the

end that the public reservation should in no case altogether fai 1

. If it is

regarded as establishing a rule of property, the rule is not an inflexible and
unvarying one, but it is to be applied with a due regard to existing conditions.

As public means of access to the ponds multiply, and the land about the

ponds becomes more valuable, it may well be held that a rule which was adapted
to earlier and different conditions should suffer a corresponding modification

in its application. In cases where there are no convenient means of access,

fishermen and hunters, and possibly others, may still pass and repass on foot

through wild lands lying upon them for the purpose of gaining access to great

ponds. But it hardly could have been intended, we think, that as the uses
of the ponds increased the right to cross and recross the unimproved and un-
enclosed lands lying upon them should increase also, and that such land should
be liable to be subjected to a constantly increasing burden. As the ponds
became more valuable for the public use, and were resorted to more by the
public, means of access naturally would be provided by the public authorities,

and there would be less instead of more necessity for crossing private lands.

. . . the Legislature has provided . . . that all persons shall be allowed reason-
able means of access to great ponds of more than twenty acres for the pur-
pose of fishing without rendering themselves liable as trespassers. ... If
it had been understood that under the ordinance the public had a right of
access to great ponds over private lands, this legislation would have been
unnecessary, except so far as it related to the size of the ponds."

The case of Slater v. Gunn, supra, appears to be the only ease decided in
Massachusetts which deals directly with the question of the means of access
to great ponds. That case holds that " in cases where there are no convenient
means of access, fishermen and hunters, and possibly others, may still pass
and repass on foot through wild lands lying upon them, for the purpose of
gaining access to great ponds."

I am accordingly of the opinion that the public, in order to gain access to
great ponds for the purpose of exercising the right of fowling, and possibly
some other rights which reasonably may be supposed to have been contemplated
at the time of the adoption of the Colonial Ordinance, may, where there are
no public lands or public roads or rights of way acquired by eminent domain,
purchase, dedication or prescription, pass and repass on foot over unimproved
and unenclosed lands without rendering themselves liable as trespassers. With
respect to fishing in ponds of more than twenty acres, the public is by statute
afforded a reasonable means of access. Where there are no means of access
over unimproved and unenclosed lands and no public lands, public ways or ac-
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quired rights of way, persons may in a reasonable manner pass over other
lands of proprietors bordering on such ponds, for the purpose of gaining access
thereto for fishing, without rendering themselves liable as trespassers. The
Commonwealth or any municipality may, of course, by eminent domain take
sufficient land to lay out a public way to any great pond. Except for the
foregoing, the public has no right of access across private lands for the purpose
of exercising public rights in great ponds.
To summarize

:

(1) Great ponds are ponds created by the natural formation of the land
at a particular place, containing, in their natural condition, more than ten acres.

(2) Title to great ponds which had not before the year 1647 been granted
to a town or been appropriated to private persons is in the Commonwealth
for the benefit of the public.

(3) Public rights in great ponds which are not appropriated to private
persons are not limited to those mentioned in the Colonial Ordinance. Such
ponds are devoted to such public uses as the progress of civilization and the
increasing wants of the community properly demand.

(4) The public rights are common to all persons.

(5) Except during the period from 1835 to 1867, prescriptive rights in
great ponds could not be acquired against the Commonwealth.

(6) The Commonwealth and the public may acquire prescriptive rights in
ponds which are privately owned.

(7) The control of great ponds is in the Legislature, which may regulate
and change the public rights or take them away altogether.

(8) There is now no public right to fish in ponds containing twenty acres
or less, where such ponds are entirely surrounded by land of private riparian
owners, or where the surrounding land is owned by private persons and the
Commonwealth or a county, city or town, and compensation has been paid by
the private owners in accordance with the statutory provisions.

(9) The other public rights in great ponds, whether more or less than twenty
acres in area, are not affected by the statute relative to fishing and exist in
full force, except as they have otherwise been restricted by the Legislature.

(10) In ponds containing more than twenty acres in area, the public, in

addition to such rights as it has in the pond itself, has a right to reasonable
means of access to such ponds for the purpose of fishing.

(11) In exercising the foregoing right the public may, where there are no
means of access over unimproved and unenclosed land and no public lands or
public roads or rights of way, pass in a reasonable manner over other lands
of proprietors bordering on such ponds.

(12) The public, in order to gain access to great ponds for the purpose of
exercising the right of fowling, and possibly some other rights which reason-
ably may be supposed to have been contemplated at the time of the adoption
of the Colonial Ordinance, may, where there are no public lands, public roads
or rights of way, pass and repass on foot over unimproved and unenclosed
lands without rendering themselves liable as trespassers.

Very truly yours,

Jay R. Benton, Attorney General.

Commissioner of Public Works— Registrar of Motor Vehicles— Approval of
Increases in Salaries of Motor Vehicle Investigators.

The approval of the Commissioner of Public Works should follow the determi-

nation of increases in salaries of investigators and examiners appointed
by the Registrar of Motor Vehicles before such increases are finally de-

termined.

Oct. 25, 1923.

Mr. Thomas W. White, Commissioner {Personnel and Standardization) , Com-
mission on Administration and Finance.

Dear Sir : — You have requested my opinion as to whether or not the ap-

proval of the Commissioner of Public Works is necessary in the matter of eer-
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tain proposed increases in the salaries of motor vehicle investigators, which

have been submitted to you by the Registrar of Motor Vehicles. '

G. L., c. 16, § 4, provides as follows :
—

" The commissioner shall be the executive and administrative head of the

department. He shall approve all contracts made by either division, and may
require any of the expenditures of either division to be submitted to him for

approval. He may appoint, assign to divisions, transfer and remove such

officials and employees as the work of the department may require, and fix

their compensation."

G. L., c. 90, § 29, reads as follows :
—

" The registrar shall appoint competent persons to act as investigators and
examiners, may remove them for cause, and may determine their compensa-

tion and terms of service and define their duties. . .
."

In order to arrive at a determination of your question, which is raised

because of the apparent conflict between the two statutory provisions quoted

above, it is necessary to examine the history and language of the statutes

which created the Department of Public Works in its present form, and which
passed on to the Registrar of Motor Vehicles the powers and duties of the

former Massachusetts Highway Commission.

By adopting Mass. Const. Amend. LXVI the people of the State provided

that—
" On or before January first, nineteen hundred twenty-one, the executive

and administrative work of the commonwealth shall be organized in not more
than twenty departments, in one of which every executive and administrative

office, board and commission, except those officers serving directly under the

governor or the council, shall be placed. Such departments shall be under
such supervision and regulation as the general court may from time to time

prescribe by law."

Pursuant to this mandate, the General Court passed an act in 1919 to organize

in departments the executive and administrative functions of the Common-
wealth, and this act, sometimes referred to as the " consolidation act," was
Gen. St. 1919, c. 350.

By section 111 the Massachusetts Highway Commission and the Commission
on Waterways and Public Lands were abolished and were succeeded by the

Department of Public Works. G. L., c. 16, § 1, the instant statute, provides :
—

" There shall be a department of public works, consisting of a division of
highways and a division of waterways and public lands."

Section 2 provides for the appointment of a commissioner and four associates

to supervise and control the department. Section 3 provides that the Governor
shall appoint two of the associate commissioners to have charge of the Division
of Highways, and the other two to have charge of the Division of Waterways
and Public Lands.
By virtue of this statute, which was originally enacted as Gen. St. 1919,

c. 350, pt. Ill, the commission formerly known as the Massachusetts Highway
Commission was merged in the new department, and, as the act of 1919 specif-

ically stated, all its rights, duties, powers and obligations were transferred
to and are to be exercised by the Department of Public Works. The provisions
of G. L., c. 16, are merely a codification of the original act of 1919 creating
such Department of Public Works. In like manner the provisions for the
creation and appointment of a Registrar of Motor Vehicles, to be appointed
by the Commissioner of Public Works, were first enacted in the same chapter,
Gen. St. 1919, c. 350, and are there in the identical words of G. L., c. 16, § 4,

except that the powers and duties of the Registrar are described and fixed in
these words in section 115 of Gen. St. 1919, c. 350 :

—
" The registrar of motor vehicles shall have, exercise and perform all the

rights, powers, duties and obligations of the Massachusetts higlrway commis-



P.D. 12. 177

sion relative to motor vehicles and to the operation thereof, as defined by-

chapter five hundred and thirty-four of the acts of nineteen hundred and nine,

and acts in amendment thereof and addition thereto. Any person aggrieved

by a regulation, ruling or decision of said registrar may, within ten days there-

after, appeal ... to the commissioners of the division of highways . .
."

Provisions similar to those in the earlier act, for appeal from rulings and
regulations made by the Registrar to the commissioners of the Division of

Highways, appear in various sections of G. L., c. 90.

This same act which abolished the former jurisdiction of the Massachusetts
Highway Commission over motor vehicles created the office of Registrar, created

the Department of Public Works, gave the Commissioner of Public Works the

power to fix the compensation of officials and employees of the division, as

well as to remove and to transfer from one division to another any of such
employees (Gen. St. 1919, c. 350, § 114), and this in addition to the power
given him to appoint and remove the Registrar. The Registrar, though given
broad powers under the act of 1919, was subject to a review of his decisions

by the new Division of Highways, as he still is under G. L., c. 90. His powers
and duties are defined to be those of the former Massachusetts Highway Com-
mission. Since the enactment of the statute of 1919 creating the Department
of Public Works, the Registrar has been in practice treated as a subdivision of

the Division of Highways.
If we seek to construe the law concerning the jurisdiction of the Commis-

sioner of Public Works over the salaries of the employees of the Registrar,

in view of the fact that the provisions relating thereto were originally all

part of the same act, and not, as now, codified into separate chapters, we
may more easily arrive at a determination of the legislative intention in framing
the clauses under discussion.

The original act of 1919, which created both the Commissioner of Public

Works and the Registrar, gave to the Registrar the powers of the former High-
way Commission under St. 1909, c. 534, as amended by subsequent legislation.

It is true that St. 1909, c. 534, gave to the Highway Commissioners the power
to appoint and remove investigators and examiners and to fix their compensa-
tion in essentially the same language as is used in G. L., c. 90, § 29, and their

fixation of compensation was not then reviewable by any other official, nor
had it become so by later enactments. However, the very act Avhich transferred

their powers to the Registrar embodied within itself the creation of the new
Department of Public Works, two new divisions and the new office of Registrar,

all manifestly intended to be under the Commissioner's supervision as regards

the expenditures of their offices and the compensation of their employees.

It is obvious from an inspection of Gen. St. 1919, c. 350, pt. Ill, division 18,

that the power to supervise salaries was given to the Commissioner as to both

the divisions of his department, and that the office of Registrar, also created

by division 18, was not intended by the Legislature to be an office wholly

separate and distinct from the newly created Department of Public Works, but

was intended to be limited by the other provisions of division 18, and to be

subject, in the exercise of powers relative to employees' salaries, to the general

provision of the division of the statute, in section 115, giving to the Commis-
sioner the general oversight of and right to approve all matters pertaining to

the compensation of the employees of the various officials mentioned in division

18 of the statute.

While it is true that the former Massachusetts Highway Commission had the

power to fix the compensation of their employees, nevertheless, in view of

the fact that the act of 1919, which conferred their power upon the Registrar,

created a supervisory official who had authority to oversee matters of com-

pensation relative to employees, it seems that it is necessary to construe the

act of 1919 as by its very terms withholding from the Registrar this particular

power which the Highway Commission previously had, but which, under the

intention of the new act, neither their successor, the Highway Division, nor

the Waterways Division was to possess any longer. The fact that in process
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of codifying the laws the subject-matter of the act of 1919 was separated into

two distinct chapters is responsible for the apparent conflict; but when read

together, as they were originally written, the meaning and intent of the Legis-

lature are plain.

To construe the statute as establishing one office, among all those created

by the statute, which alone should be above the authority of the executive

head with respect to salaries, would seem to subvert the manifest intention

of the Legislature in passing this act, which was to centralize in the hands

of one responsible official, the Commissioner, the ultimate authority over all the

other officials and employees mentioned in this division of the statute, for the

purpose of bringing the whole group into harmony as respects salaries and
duties, correlative to each other. The power of the Commissioner indicated in

the act of 1919 in this respect is generally to be exercised by a power of change

or veto over the acts of the subordinate executives, leaving them, as in the

case of the Registrar, power of initial movement in the matter.

A study of the history of the enactment of the so-called " consolidation act

"

and its codification in the General Laws clearly indicates that it was the con-

ception of both the joint committee on administration and commissions, which

prepared the reorganization act, and the General Court, which enacted it, to

secure centralization of responsibility. " What was required was a scheme for

the establishment of better order in the administration of the affairs of the

executive branch of the State government, leaving the correction of mistaken

details to the future. Upon the Governor rests the duty to select the proper

personnel, and upon the officials he appoints the duty to see that the machinery

which the Legislature has provided is intelligently operated." A very thorough

statement of the history of the consolidation act is to be found in the August,

1919, number of the Massachusetts Law Quarterly, at page 366, prepared by
Fitz-Henry Smith, Jr., Esq., House chairman of the joint committee on admin-
istration and commissions, which prepared the reorganization bill.

In view of the foregoing, in my judgment, the approval of the Commissioner

of Public Works should follow the determination of compensation of investi-

gators and examiners appointed by the Registrar of Motor Vehicles.

In connection with this opinion I might add that it was clear to the Legisla-

ture that matters might arise, after the statute was placed upon the books, where
certain provisions were in apparent conflict, and therefore it was provided by
Gen. St. 1919, c. 350, § 10, that—

" In all cases where a question arises between departments or officers or boards
thereof as to their respective jurisdiction or powers, or where departments,

or officers or boards thereof, issue conflicting orders or make conflicting rules

and regulations, the governor and council shall, on appeal of any such depart-
ment or any person affected thereby, have jurisdiction to determine the question,

and to order any such order, rule or regulation amended or annulled; provided,
that nothing herein contained shall be construed to deprive any person of the
right to pursue any other lawful remedy. The time within which such appeal
may be taken shall be fixed by the governor and council."

In the codification this provision was changed to read as follows (G. L.,

c. 30, § 5) :
—

" In all cases where a question arises between executive or administrative
departments, or officers or boards thereof, as to their respective jurisdictions

or powers, or where such departments, or officers or boards thereof, issue con-
flicting orders or make conflicting rules and regulations, the governor and coun-
cil may, on appeal by any such department or by any person affected thereby,
determine the question, and order any such order, rule or regulation amended
or annulled; provided, that this section shall not deprive any person of the
right to pursue any other lawful remedy. The time within which such appeal
may be taken shall be fixed by the governor and council."

Yours very truly,

Jay R. Benton, Attorney General.
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Metropolitan District Commission— Land bordering on Mystic Lakes— Ease-

ment.

By a continuous uninterrupted user an easement by prescription has been
acquired in land bordering on the Mystic Lakes for the maintenance of
a structure used as a boat club, and a right of way thereto.

Oct. 27, 1923.

Hon. James A. Bailey, Commissioner, Metropolitan District Commission.

Dear Sir :— You have requested my opinion upon certain matters relative

to land under the control of the Metropolitan District Commission bordering
on the Mystic Lakes in Medford.

It appears from your letter that the city of Charlestown, by virtue of St.

1860, c. 217, entitled " An Act for supplying the city of Charlestown with
pure water," in consideration of the payment of a certain sum of money,
acquired from the owners of land bordering the upper Mystic Lake, and lying
between the two lakes, an easement of flowing the land of the owners by a certain
dam, and an easement providing for a right of way over the land and the
occupancy of the land, limited to a right of way and occupancy for the specific

purposes of the said act, and a further right of way over another strip of the

,
owner's land near by, limited so as to be " only for the purpose of enabling
said city to make necessary repairs upon the said conduit (then upon said
land or to be placed there), and to such acts as may be necessary for the
preservation, examination and use and reconstruction thereof (that is, of the
conduit), and for no other purposes Avhatever,"— the words in parentheses
not being in the indenture. The owners expressly retain in the indenture
their own rights in the land and the lake for all purposes not in conflict with
the Commonwealth's use, and their rights to use. the pond for boating and
other purposes. It was also provided in the indenture that if the grantee
did not maintain the aqueduct for the purposes of the act, or if the aqueduct
and the water works were discontinued or not maintained, then, that easement
should cease and determine. The rights acquired under this indenture have
vested in the Metropolitan District Commission by the operation of various
subsequent statutes, and takings of these easements thereunder, and have been
so vested since 1895. The mere fact that water from the lakes has not actually

been used for some years for water supply purposes, and is not at the present
time in a condition to be used, is not of itself such a discontinuance of the

maintenance of the aqueduct and water works as would work an abandonment
thereof so as to determine the easements.

The actual easements which vested in the Commission in 1895 were limited

in their scope to the purposes of the act of 1860, and the repair and general

maintenance of the conduit referred to in the indenture. The purposes for
which land might be taken and held were described by the act. The city of

Boston was authorized to " take and hold by purchase, or otherwise, lands and
real estate necessary for the erecting, laying and maintaining, and may erect,

lay and maintain, such aqueducts, pipes, reservoirs, embankments, Avater-ways,

drains or other structures as may be necessary or convenient to convey said

water into, and for the use of, the said city of Charlestown." And the general

purpose of the act was described as being " the supplying of the city of Charles-

town with pure water." In other words, the easements acquired under the

indenture could be used only for purposes connected with supplying water for

Charlestown.
The grantee of the easements, and its successors, did not acquire any right,

as against the owner of the fee, to erect or maintain structures for purposes

unconnected with supplying water to Charlestown. It did not acquire by the

indenture the right to maintain or to permit others to maintain a structure for

use as a boat club on the land or in the lake, or to occupy the land or lake

for boating, nor did it acquire by the indenture any right of way over the

lands for itself or for others, to pass and repass to a structure maintained

as a boat club, or for any other purpose unconnected with the use of the lake
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as a source of water supply. It did not acquire under the indenture any
right to park automobiles, or to permit others so to do, on the lands, except

in necessary connection with the maintenance of the water supply.

It follows, then, that in 1900 the Commission did not have such an easement

under the indenture that they could use any building on the land for boating

or permit others to use such a building for such a purpose. I assume, from
the facts stated in your letter, that the use made of the structure, of the land

and of the pond and of the right of way, for the purposes of the boat club,

was without the permission of the owner of the fee at all times subsequent to

1900. If the fact be otherwise, and these uses were permissive, and not, as

your letter indicates, adverse to the owner of the servient tenement, the Com-
mission and the Commonwealth are in no better position than they were in

1900. Assuming the uses to have been adverse, then the owners of the fee

could have prevented, by a resort to equity, the exercise by the licensees of

the permission given to them by the Commission in its letter of 1900, and could

have prevented the remodeling and use of the building by the Commission's

licensees under the permission given in the letters of the Commission of May
18, 1900, May 4, 1904, and March 7, 1907, and might have prohibited the pas-

sage of automobiles and their parking upon the lands, as was subsequently

the usage after the letters of the Commission of May 4, 1904, and March 7,

1907, and the vote of the Commission of September 29, 1920. All the acts

which were then done relative to the boat club, and the use of the land by
automobiles going to and from the boat club, were plainly in excess of any
easement which had been acquired over the servient tenement, were adverse

to the owner of the fee, and were not within the rights vested in the Commission
by the indenture or the subsequent taking. The Commission could not itself

so use the land, nor could it give or transfer to any licensee any right so

to use the land.

The use made of the land for the purpose of maintaining a boat club, be-

ginning with the year 1900, was open and continuous. Such use as was made
at that time by the permission of the Commission of a right of way over the

land for the purposes of the boat club was also open, and has been continuous
and, in the same manner, adverse to the owner of the fee. I am of the opinion
that, since these Uses have continued uninterrupted by the owner of the fee

during the period since 1900, the Commonwealth or the boat club, or both,

have acquired an easement by prescription, as against the owner of the fee,

to use the land and the pond and to maintain a structure for the purposes of
a boating club, and to pass and repass over the land for purposes of access

to the boat club, to the general extent which such passing was practised
in 1900. Attorney General v. Ellis, 198 Mass. 91. If any use of the land or
passage over the land has been made within the past twenty years which has
imposed a materially different or heavier burden upon the servient tenement
than did the usages in practice twenty years ago, such materially different

or heavier usage has not yet given rise to any prescriptive right, and the Com-
monwealth and its licensees are continuing such usage adversely to the owner of
the fee, and, under the terms of the indenture, the owner of the fee may pro-
hibit them.

Whether or not the Commonwealth has, as against the owners of the fee,

acquired easements in the land, the Commission has authority, as a Commis-
sion, to permit the use of the lands for any lawful purpose not necessarily
inconsistent with the maintenance of the aqueduct, the water works and the
existence of the lakes as a possible water supply, subject to its determination
by the owner of the fee if such use exceed any easement in such lands which
the Commonwealth has acquired by actual grant or by prescription.

The fact that a greater use of the servient tenement is made than is author-
ized by the easement, unless necessarily destructive of the character of the
easement itself, does not determine or lessen the easement which was originally
actually granted. The excessive use may be prohibited by injunction by the
owner of the fee, but the excessive use will not destroy the easement as origi-
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nally granted. Mendell v. Delano, 7 Met. 176; Cowell v. Thayer, 5 Met. 253;

Roby v. New York Central B.R., 142 N. Y. 176. The adverse user described in

your letter does not appear to have been of a character which would affect the

existence of the easement which was originally granted by the indenture.

The propositions above set forth answer the first two questions in your let-

ter to this department.
Your third question is : "If the Commission has authority to continue the

present use by the boat club, can it accept such a bond as is suggested?" (That

is, a bond from the boat club, which occupies a portion of the land under a

license so to occupy from the Commission, to indemnify the Commission or the

Commonwealth for any liability on the part of the Commission or the Common-
wealth to persons passing or repassing over the lands in question for the purpose
of using the boat club.)

You do not state in your letter whether any road has been laid out on the

existing embankment or elsewhere by the Commission, giving access to the

boat club or to the land. It is impossible for this department, therefore,

to determine what, if any, liability would rest upon the Commission or the

Commonwealth relative to persons driving along the embankment to which
you refer in your letter. If no way has been laid out by the Commission, it

is highly improbable that there would be any liability to persons entering upon
the land to go to the boat club. If the Commission has laid out a highway,
liability would be governed by the provisions of Cr. L., c. 81, § 18, and there

would be no liability on the part of the Commission or the Commonwealth for

injury due to the absence of a railing. The taking of a bond of indemnity
from the Commission's licensee could not, in any event, be an admission of

any duty or liability upon the part of the Commonwealth; and, as a protec-

tion from expense of litigation, as well as more serious obligations, if any
there be, the acceptance of an indemnity bond from the boat club would seem
to be within the authority of the Commission.

If, however, in the opinion of the Commission the way in question, what-
ever its character may be, is not safe for the use of automobiles without a

railing, the acceptance of a bond, without insistence upon the erection of such

a railing by the Commission's licensee, although relieving against possible

liability on the part of the Commission or the Commonwealth, does not tend
to ensure the safety of the public traveling over such way.

Very truly yours,

Jay K. Benton, Attorney General.

Certified Milk— Foreign Supervision— Medical Milk Commissions.

Certification of milk by a foreign corporation or board is not a sufficient com-
pliance with the requirements of Gk L., c. 180, §§ 20-25, as amended.

. Nov. 1, 1923.

Eugene R. Kellet, M.D., Commissioner of Public Health.

Dear Sir : — You request my opinion as to whether or not a certain proposed
plan for the certification of milk complies with the provisions of Cr. L., c. 180,

§§ 20-25, as amended.
You state that it has been suggested to you that a certain citizen of New

Hampshire be permitted to sell " certified milk " in Boston. It is said that
" the milk is supervised by the Cheshire County Medical Commission " (not

a Massachusetts corporation), and it is apparently proposed that this milk
should be sold in Boston under a certification made by this foreign commission
and " approved by the Boston Medical Milk Commission." Whether it is in-

tended that the Boston Medical Milk Commission shall also certify the milk
is not plain from your communication, but unless they did so certify it them-
selves its sale as " certified milk " would be unlawful in any event.

G. L., e. 180, §§20 and 21, provide for the creation of corporations com-
posed of physicians and members of boards of health, to be known as medical
milk commissions, and the purpose of such bodies is said by the statute to be

:
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" for the purpose of supervising the production of milk." By section 23,

as amended by St. 1923, c. 252, such corporations may enter into written

agreements with dairymen for the production of milk under their supervision,

of at least a minimum prescribed standard, under conditions prescribed by
the corporations. The conditions prescribed are to be approved by the De-

partment of Public Health. By section 24 the working methods of the cor-

porations and the dairies with which they make contracts are to be subject

to investigation by the department. The corporations may certify mi!k pro-

duced under their supervision, which may be sold as " certified milk," so called.

It is not the intent of the statute that milk certified by a foreign corpora-

tion, not subject to the provisions of chapter 180, should be sold in this

State as " certified milk," nor is it the intent of the statute that the corporations

formed under its provisions should act merely as registrants of the acts of a
foreign commission. The intent of the statute is that milk of the quality

known as "certified " should be produced under the supervision of these Massa-
chusetts corporations, called medical milk commissions, through contracts made
by them with dairymen, which prescribe the particular conditions under which
the milk should be produced, these conditions to have the approval of the

Department of Public Health of this State.

To permit these medical milk commissions to forego the making of contracts

with dairymen for the production of milk under conditions approved by the

State Department of Health, and in lieu thereof to accept a certificate of the
quality of the milk made by officials of another State, would be entirely con-

trary to the purpose and intent of the statute. The commissions cannot sub-

stitute for their own supervision and regulation of the dairies which are the

source of their milk supply the supervision of a commission of another State.

I am of the opinion that the proposed plan for certification of milk does
not conform to the statutory requirements.

Very truly yours,

Jay R. Benton, Attorney General.

Prisoners— State Prison— Successive Sentences.

A second sentence of a person serving a sentence at the State prison begins

to run upon the expiration of the minimum term of the first sentence.

The first sentence of such prisoner is not terminated by the taking effect of

the second sentence.

After the second sentence of such prisoner takes effect, both sentences run
concurrently.

Nov. 10, 1923.

Hon. Sanford Bates, Commissioner of Correction. -

Dear Sir : — You state that a man was sentenced to the State prison on
December 16, 1920, to serve not more than five and not less than three years;

that he escaped from the prison on May 11, 1921, and was returned thereto

on September 11, 1921; that for the crime of escape he was sentenced to the

State prison for not more than one and one-half years and not less than one
year, said sentence to take effect from and after the expiration of his first

sentence. You request my opinion upon the following questions :
—

" 1. Assuming that no parole is granted to the prisoner, and assuming that he
has not been punished or broken the rules of the prison, upon what day would
he be entitled to release upon these two sentences'?

2. Assuming no parole is granted him on the first sentence, upon what day
will the second sentence begin to run? In other words, is the 4-months' period
which he spent outside the prison automatically deducted from his term?"

G. L., c. 279, § 24, provides, in part :
—

" If a convict sentenced to the state prison receives an additional sentence
thereto, it shall take effect upon the expiration of the minimum term of the
preceding sentence."
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This second sentence, accordingly, will begin to run upon the expiration of

the minimum term of the first sentence.

The convict was at large for four months, and this period should manifestly

not be considered as time served under his sentence. The minimum term of

his first sentence will therefore expire three years and four months after Decem-
ber 16, 1920, and his second term will then begin to run.

The first sentence is not, however, in my opinion, terminated by the taking

effect of the second. The convict is under sentence during the whole of the

maximum term of the first sentence. A sentence for a minimum and maximum
term is, in effect, a sentence for the maximum fixed by the court. Common-
wealth v. Brown, 167 Mass. 144, 146; Oliver v. Oliver, 169 Mass. 592, 594;

Ex parte Spencer, 228 U. S. 652, 661; Adams v. Bussell, 229 U. S. 353, 368.

It necessarily follows that after the second sentence takes effect both sentences

run concurrently.

The maximum period of time during which the prisoner may be confined

under both sentences is five years, since his second sentence will have completely

expired before the maximum of his first sentence expires. Assuming that

no parole is granted to him, and assuming that he has not been punished

or broken the rules of the prison, he is entitled, under the provisions of G. L.,

c. 127, § 133, to a permit to be at liberty upon such terms and conditions as

the Board of Parole may prescribe when he has served four years. If the

record shows that he has violated the rules of the prison, he is not entitled

to be released until he has served five years.

Very truly yours,

Jay R. Benton, Attorney General.

Construction of St. 1922, c. 462— Directory or Mandatory.

A statute directing a public official to do a certain act within a certain time

is generally construed as being directory rather than mandatory, and not

as limiting his authority to do the act after the expiration of the time.

St. 1922, c. 462, directing the Division of Waterways and Public Lands to

determine the location where it is advisable to build a public terminal for

the Cape Cod Canal, and authorizing the Division thereafter to build such

terminal, does not require the Division to determine the location within

definite limits of time.

Nov. 20, 1923.

Hon. William F. Williams, Commissioner of Public Works.

Dear Sir :— You ask me to advise you with reference to St. 1922, c. 462, if,

in my opinion, the Division of Waterways and Public Lands is required, with-

in definite limits of time, to determine the location along the line of the Cape
Cod Canal or elsewhere in the town of Bourne or Sandwich, where, in its

opinion, it is advisable to build a public terminal.

St. 1922, c. 462, is, in part, as follows :
—

" Section 1. The division of waterways and public lands of the department
of public works, hereinafter called the division, is hereby authorized and directed

to determine, after public hearings to be held in one or more places in each

of the counties of Barnstable and Plymouth, and after such examination as

it may deem necessary, the location along the line of the Cape Cod canal or

elsewhere in the town of Bourne or Sandwich, where, in its opinion, it is

advisable to build a public terminal which shall include a pier and approaches,

and such equipment, appliances and rail connections as it deems necessary, and
to do such other work as may be necessary and advisable to carry out the

purposes of this act.

Section 2. When the location of the proposed terminal has been so deter-

mined, the division may purchase, or take by eminent domain under chapter

seventy-nine of the General Laws, such lands and flats and rights and interests

therein as may be necessary, and may build such terminal; provided, however,

that no expense shall be incurred until contributions towards the cost of said



1S4 P.D. 12.

terminal amounting to seventy-five thousand dollars have been made by the

counties of Barnstable and Plymouth and paid into the state treasury. . . .

The division may expend the total sum so contributed, together with a further

sum, not exceeding seventy-five thousand dollars, out of the annual appropria-

tion or appropriations for the improvement of rivers and harbors, when such

sum and the total sum contributed as aforesaid are made available for the

purposes of this aot.

In effect the statute authorizes and directs the Division to determine, after

public hearings and examination, the location along the line of the Cape Cod
Canal or elsewhere in the town of Bourne or Sandwich, where, in its opinion,

it is advisable to build a public terminal; and further provides that when
the location of the proposed terminal has been so determined the Division may
purchase or take by eminent domain such lands and interests therein as may
be necessary, and may build such terminal; but shall incur no expense until

contributions towards its cost have been made by the counties of Barnstable

and Plymouth. No definite time is stated in the act when the determination

shall be made.
A statute authorizing and directing a public official to do a certain act

within a certain time is generally construed as being directory rather than

mandatory, and not as limiting his authority to do the act after the expiration

of the time. Pond v. Negus, 3 Mass. 230, 232; Clemens Electrical Mfg. Co. v.

Walton, 168 Mass. 304, 307, 308; Butter v. White, 204 Mass. 59, 61, 62. The
cases also sometimes go further in interpreting a positive direction, in the light

of the statute as a whole, as importing only power or authority. The word
" shall," used in that connection, has been construed to mean " may." Suburban
Light & Power Co. v. Boston, 153 Mass. 200, 202; Bea v. Aldermen of Everett,

217 Mass. 427; Ashley v. Three Justices of Superior Court, 228 Mass. 63,-69, 70.

The act does not direct the Division to proceed with the construction of the

terminal at any time. You will note that section 1 provides that the Division

is to determine the location, after public hearings, and " after such examination

as it may deem necessary." This language clearly indicates that it is within

the Division's discretion as to how extensive an examination shall be made.
You are not limited as to time. Further, if your Division should determine
that for a proper examination certain expenses should be incurred, you are

precluded from proceeding until contributions have been made by the counties

of Barnstable and Plymouth and paid into the State treasury. This is a con-

dition precedent to your incurring expense. This is, of course, collateral to

your main question, which has been answered above to the effect that your
Division is not required to determine the location within definite limits of time-

Yours very truly,

Jay R. Bentonv, Attorney General.

Department of Public Health— Aberjona Biver— Begulations— Sewage.

The word " sewage " as used in St. 1911, c. 291, includes filth from manufac-
tories as well as from dwellings.

The Department of Public Health may prevent the discharge of sewage into

the Aberjona River and its tributaries as well as the creation of a nuisance
therein.

Nov. 27, 1923.
Dr. Eugene R. Kellet, Commissioner of Public Health.

Dear Sir : — You have asked my opinion relative to several matters con-
nected with drainage into the Aberjona River and its tributaries.

Your first question is as follows : — "Is the word sewage in chapter 291,
Acts of 1911, to be interpreted to include all manufacturing filth or refuse,

even if free from human excreta or household wastes?"
I am of the opinion that the word " sewage " in the statute under con-

sideration is not limited to household wastes and human excreta, but includes
filth and refuse from manufactories as well as from dwellings.
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No precise definition of the word " sewage," applicable to all conditions, is

given in the decisions of onr Supreme Court or in the statutes. The connota-

tion of the word varies with regard to the context of the particular act under

consideration, but it is not in any event limited so as to apply only to what

is sometimes called " house slops." As used in the present statute the essential

character of the thing designated as sewage is that it is something carried into

the river through a sewer. The entrance into the river of other noxious sub-

stances which might be carried by flow, percolation or surface drainage into the

stream is taken care of by the last clause of the section. The word " sewage "

has been defined in various decisions along these general lines :
—

" The refuse aud foul matter, solid or liquid, carried through a sewer by

the water flowing therein." (Wendell v. Waukesa, 110 Wis. 101.)
" The refuse and foul matter, solid or liquid, which a sewer carries off."

(Morgan v. Banbury, 67 Conn. 484.)
" The matter which passes through sewers ; excreted and waste matter, solid

and liquid, carried off in sewers." (Century Dictionary.)
" Sewerage is a system of drainage by means of sewers, and sewage is some-

times used to denote the water flowing in or carried off by sewers and sometimes

the system of sewers for carrying off filth or superfluous water." (Wilson v.

Chicago Sanitary Dist., 133 111. 443.)
" Excrement, waste stuff or dye material washed into a river by the surface

drainage and not conducted there by a system of pipes is not sewage." (Bur-

ham v. Eno Mills, 144 N. C. 705.)

Your second question is as follows :— "In the opinion of the Attorney Gen-

eral is St. 1911, c. 291, to be interpreted to mean that the department is to

prohibit the discharge of sewage into the Aberjona River or its tributaries, even

though the quantity of sewage now being discharged into said river or tributaries

is insufficient to create a nuisance or cause injury to the public health?"

Under the act in question your department has the power to prevent the

discharge of any sewage into the Aberjona River.

Your third question is as follows : — "Is it the duty of the department to

prohibit the discharge of both sewage and manufacturing wastes into the Aber-

jona River or its tributaries, even though neither sewage nor such waste is

now being discharged there in such quantities as to cause the condition of the

river to be injurious to public health or to create a public nuisance 1?"

As I have said in my answer to your second inquiry, your department has the

power to prohibit the discharge of any sewage into the river. It also has the

power to prohibit the discharge into the river of any substance which cannot be

said to be included in the term " sewage " and which is or may be injurious

to public health or creates or has a tendency to create a public nuisance. In

regard to these substances other than sewage, the department's power to pro-

hibit their entrance into the river exists only if they may reasonably be said

to create or to be likely to create the conditions mentioned, that is, injury

to public health or formation of a public nuisance.

As regards sewage, no previous determination of the department as to the

conditions which may be created by the sewage is necessary. I am of the

opinion, however, that it is left to the discretion of the department to exercise

its power of prohibition, both as to sewage and as to other substances, in a

reasonable manner, with due regard to the public welfare. The department

is not required by the terms of the act to prohibit the entrance of all sewage.

It is its duty, however, to prohibit the entrance of any sewage which it finds

injurious or likely to be injurious to the public. It is its duty to deal with
" other substances " in like manner, and it may prohibit the entrance of sewage

altogether.

That the words " authorized and directed," as used by the Legislature in this

statute, are not, strictly speaking, mandatory, but . do so far compel the de-

partment to action that it cannot arbitrarily or capriciously refuse to act, but is

permitted to use a wise discretion as to when it shall proceed to prohibit, seems
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to be indicated by the provisions of section 2, which directs the department to

use persuasion and advice as a means of remedying pollution which may be

occurring or likely to occur. Whether the department should or should not

exercise its authority to prohibit discharges into the river in any particular in-

stance depends upon a determination of the facts relative thereto and an appli-

cation of the principles of law suggested.

Upon the questions of fact involved this office cannot pass. It is for the

department to say whether the public interest requires it to act to prohibit

the discharge of sewage or other substances into the river. In the absence of

any injury to the public or individuals, or the likelihood of any such injury

arising from a given set of conditions, it would not appear to be obligatory on
the department to take any steps under the provisions of the act.

Your fourth question is as follows : — " Can the department, in case it should

find that a nuisance exists in a tributary stream which disappears before reach-

ing the main stream, prohibit the entrance or discharge of sewage, etc., into

the tributary only, or must any order under this act cover the entire stream
and its tributaries?"

In my opinion, the provisions of the act under consideration permit the

department, in the reasonable exercise of its discretion, to prohibit the dis-

charge of sewage into the river or into any of its tributaries, as such, and
the prohibition may be enforced as to the whole river system or as to any of its

parts.

Yours very truly,

Jay R. Benton, Attorney General.

License to maintain Garage and keep Gasoline— License Commissioners of
Cambridge— State Fire Marshal— Commissioner of Public Safety—
Bight of Appeal— Matters for Consideration.

Under G. L., c. 148, § 45, an appeal lies to the State Fire Marshal from a
decision of the board of license commissioners of Cambridge in granting
a license to conduct or maintain a garage of the first class and to keep
inflammable liquid in connection therewith, and, under G. L., c. 147, § 5,

to the Commissioner of Public Safety from a decision of the State Fire
Marshal confirming such grant.

The State Fire Marshal and the Commissioner of Public Safety, in making
decisions on such appeals, have the right to consider not only fire hazard
but the inconvenience and annoyance of persons affected and the general
good order and welfare of the community.

Nov. 28, 1923.

Gen. Alfred F. Foote, Commissioner of Public Safety.

Dear Sir : — You have requested my opinion on three questions of law arising

out of the following situation :
—

" On May 23, 1923, , Street, Cambridge, peti-

tioned the board of license commissioners of Cambridge for a license to con-

duct or maintain a garage of the first class for eight cars additional, and
keeping or storing volatile inflammable liquid in connection therewith in tanks
of cars only.

After due notice and hearing held on June 19, 1923, said license was granted.
On August 9, 1923, appeal was made to the State Fire Marshal, requesting

that the State Fire Marshal give a hearing in the case. On August 20, 1923,
the State Fire Marshal granted a hearing and made the following decision:

' The decision of the Board of License Commissioners granting a license to
conduct or maintain a garage of the first class for eight cars and to keep volatile

inflammable liquid in connection therewith, in tanks of cars only, at No.
Street, in the city of Cambridge, is hereby confirmed.'

An appeal from the decision of the State Fire Marshal to the Commissioner
of Public Safety was taken, and on October 29, 1923, the Commissioner of
Public Safety granted a hearing on this appeal."
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Your first question is : Does a right of appeal lie from the board of license

commissioners of Cambridge to the State Fire Marshal?
The answer is " Yes." G. L., c. 148, § 45, specifically provides for such

an appeal.

Your second question is: Does an appeal lie from the State Fire Marshal's

decision to the Commissioner of Public Safety?

The answer to this question is also in the affirmative. See G. L., c. 147, § 5

;

also, V Op. Atty. Gen. 718.

Your third question is as follows: What facts can legally be considered by
the State Fire Marshal and the Commissioner of Public Safety in arriving at

a decision on this case? Should this opinion be based entirely on the fire

hazard or may any and all facts relative to such matter, and which might
rightfully be considered by the board of license commissioners of Cambridge,

be considered by the Fire Marshal and the Commissioner of Public Safety

in arriving at a decision?

First, it is to be pointed out that the powers of the State Fire Marshal
and, in turn, the Commissioner are not affected by Spec. St. 1919, c. 83, or St.

1922, c. 95, as both acts specifically provided that " nothing herein contained

shall affect the authority of the state fire marshal." For the purposes of this

decision, St. 1894, c. 399, contained practically the same provisions as are now
found in G. L., c. 148, § 14, which section provides, in brief, that no building

shall be used for the keeping, storage, etc., of inflammable articles unless

licensed. In construing this act the Supreme Judicial Court, in the case of

Commonwealth v. Packard, 185 Mass. 64, 67, held that the tribunal designated

to pass upon and determine whether a license should be issued might give

due consideration to those who might be inconvenienced and annoyed, and also

have a proper regard for the general good order and welfare of the community.
While G. L., c. 148, § 14, applies outside of the metropolitan fire prevention

district, yet by section 30 the Marshal is given, within the metropolitan district,

the powers given by said section 14; so that the decision of the court applies

here: with the result, that the State Fire Marshal had, and the Commissioner
of Public Safety has, on the appeal now before him, the right not only to

consider the fire hazard but, as the court pointed out, the right to give con-

sideration to those who may be inconvenienced and annoyed, and to have a

proper regard for the general good order and welfare of the community.
Yours very truly,

Jay R. Benton, Attorney General.

Registrar of Motor Vehicles— Records in Certain Criminal Cases.

It is the duty of courts and trial justices to send to the Registrar of Motor
Vehicles abstracts of records of cases in which persons are charged with

violations of the automobile laws, when such cases have been disposed of.

Courts and trial justices are not bound to send to the Registrar of Motor Ve-

hicles abstracts of cases which have been continued but not disposed of.

Nov. 30, 1923.

Hon. William F. Williams, Commissioner of Public Works.

Dear Sir : — You request my opinion as to whether the courts are required

to send to the Registrar of Motor Vehicles abstracts of certain records of

cases in which persons are charged with violation of any of the provisions

of G. L., c. 90.

G. L., c. 90, § 27, provides, in part :
—

" A full record shall be kept by every court and trial justice of every case

in which a person is charged with a violation of any provision of this chapter,

and an abstract of such record shall be sent forthwith by the court or trial

justice, to the registrar. Said abstracts shall be made upon forms prepared

by the registrar, and shall include all necessary information as to the parties

to the case, the nature of the offence, the date of the hearing, the plea, the

judgment and the result; and every such abstract shall be certified by the
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clerk of the court or by the trial justice as a true abstract of the record

of the court."

It is the clear intent of the statute that abstracts of records of cases that

are disposed of, regardless of the manner of disposition, shall be sent forth-

with to the Registrar of Motor Vehicles. I am therfore of the opinion that

it is the duty of courts and trial justices in all cases in which persons are

charged with a violation of any provision of Gr. L., c. 90, to send forthwith

to the Registrar abstracts of records of such eases as have been disposed of.

This includes cases where there has been an acquittal, a conviction and fine,

or the defendant placed on probation, or where a plea of nolo has been accepted

and the case placed on file. Courts and trial justices are not bound to send
to the Registrar abstracts of cases which have been continued from time to

time but have not been disposed of.

Yours very truly,

Jay R. Benton, Attorney General.

State House Grounds— Traffic and Parking Regulations— Authority of Super-
intendent of Buildings.

Pursuant to statutory authority, the title to the ways within the State House
grounds has been acquired by the Commonwealth, and the streets formerly
located therein have been discontinued.

Under Gr. L., c. 8, §§ 4, 9 and 12, and c. 85, § 23, the Superintendent of Build-

ings, with the approval of the Governor and Council, may make traffic

and parking regulations applicable to ways within the State House grounds,
and may enforce such regulations through watchmen appointed by him.

Dec. 5, 1923.

Mr. F. H, Kimball, Superintendent of Buildings.

Dear Sir : — You ask me to give you my opinion as to the following points

:

" 1. As to the authority of the Superintendent of Buildings to make traffic

regulations and enforce' the same. '

2. As to the authority of the Superintendent of Buildings to make parking
regulations and enforce the same.

3. As to the jurisdiction of the Superintendent of Buildings over Mt. Vernon
Street between Bowdoin and Hancock Streets with reference to parking and
traffic.

4. As to the jurisdiction of the Superintendent of Buildings over the drive-

way within the State House yard, from a point opposite the end of Ashburton
Place to the junction of the driveway with Mt. Vernon Street, as to parking
and traffic.

5. If you find that the Superintendent of Buildings has authority and juris-

diction in the above matters, can he vest that authority in the watchmen in

his department who act as traffic officers?"

By St. 1888, c. 349, and several succeeding statutes, a taking was authorized
by purchase or otherwise, in the name and behalf of the Commonwealth, of
land adjacent to or near the State House, including that portion of Mt. Vernon
Street as now extended from Hancock Street to Bowdoin Street and the

driveway from a point opposite the end of Ashburton Place to its junction
with Mt. Vernon Street. Said succeeding statutes are St. 1892, e. 404 ; St. 1893,
c. 450; St. 1894, c. 532; and St. 1901, c. 525. St. 1888, c. 349, § 6, also author-
ized the discontinuance of Temple Street, between Mt. Vernon Street and
Derne Street, and any other avenue or way on the land acquired or taken under
that act; and St. 1901, c. 525, authorized the closing of Mt. Vernon Street
from Beacon Street to the State House Arch.
Pursuant to the authority so granted, the land described in these statutes

has been acquired by the Commonwealth and title is vested in the Commonwealth,
in fee, and Temple Street, from Derne Street to Mt. Vernon Street, and Mt.
Vernon Street, from Hancock Street to Beacon Street, have been discontinued,
by takings duly recorded with Suffolk Deeds (Lib. 1849, fol. 225; Lib. 2076, fol.
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245; Lib. 2124, fol. 507), and by order of tbe Governor and Council, July 24,

1901. Tbe order of tbe Governor and Council is as follows :
—

" Ordered: Tbat tbe Governor and Council acting under cbapter 525 of tbe

acts of tbe current year and under every otber power and authority hereto

enabling, bereby close Mt. Vernon street from Beacon street to tbe State

House Arch, and lay out for use as a park, witb driveways, walks, grass-plots,

curbing and railing, witb new approaches to the State House from Bowdoin
street and from Beacon street, that tract of land lying easterly of the State

House and westerly of Bowdoin street as widened and established by an order

of tbe Governor and Council of even date herewith, in accordance with Plan
No. 1717-15, made by Ernest W. Bowditch, Landscape Engineer, Boston, Mass.,

July 2, 1901, and on file with the records of tbe council."

Plan No. 1717-15, referred to in said order, shows the driveway from a point

opposite the end of Ashburton Place to its junction witb Mt. Vernon Street

substantially as it now is.

Tbe powers and duties of the Superintendent of Buildings are 'defined in

G. L., e. 8. Sections 4, 9 and 12 of that chapter contain the following pro-

visions :

—

" Section 4. He may appoint such clerks, engineers, electricians, firemen,

oilers, mechanics, watchmen, elevator operators, porters, cleaners and other

persons as may be necessary to enable him to perform his duties. . . .

Section 9. The superintendent shall, under the supervision of the governor
and council, have charge of the care and operation of the state house and its

appurtenances . . .

Section 12. Tbe superintendent shall take proper care to prevent any tres-

pass on, or injury to, the state house or its appurtenances, or any other build-

ing or part thereof in Boston owned by or leased to tbe commonwealth for public

offices; and if any such trespass or injury is committed, he shall cause the

offender to be prosecuted therefor. For any criminal offence committed in any
part of the state house or the grounds appurtenant thereto, or in any otber

building in Boston owned by or leased to tbe commonwealth, the superintendent

and his watchmen shall have the same power to make arrests as the police

officers of Boston."

G. L., c. 85, § 23, is as follows :
—

" The governor, with the advice and consent of tbe council, may make by-laws

for the regulation of travel on ways belonging to the commonwealth. Whoever
violates any such by-law shall be punished by a fine of not more than fifty

dollars."

In my opinion, these provisions contain a sufficient grant of authority to

tbe Superintendent of Buildings to make traffic and parking regulations ap-

plicable to tbe ways referred to in your inquiry, which should be approved by
tbe Governor and Council, and to enforce such regulations through the watch-

men appointed by him. See Commonwealth v. Brooks, 109 Mass. 355; Com-
monwealth v. Mulhall, 162 Mass. 496 ; Commonwealth v. Newhall, 205 Mass. 344.

Very truly yours,

Jay R. Benton, Attorney General.

Taxation— Domestic Business Corporation— Deduction on Account of Lease-

hold Interest.

The purpose of the deductions in the corporation tax law is to avoid double

taxation.

Leaseholds are not real estate subject to local taxation, and therefore are

not deductible, under G. L., c. 63, § 30, par. 3, (a) and (c), whether the

property is within or outside the Commonwealth.
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Since buildings on land are taxable with the land as real estate, although by
agreement, as against the owner, they may be considered as personal prop-

erty, a lessee corporation is not entitled to a deduction on account of a

building erected by it on the land of another.

Dec. 10, 1923.

Hon. Henry F. Long, Commissioner of Corporations and Taxation.

Dear Sir : — You ask my opinion upon various questions concerning the

right of a domestic business corporation owning a leasehold interest in real

estate to a deduction under G. L., c. 63, § 30, par. 3, (a) and (c), on account

of such leasehold interest. Said provisions are as follows :

—

" 3. ' Corporate excess,' in the case of a domestic business corporation, the

fair cash value of all the shares constituting the capital stock of a corporation on
the first day of April when the return called for by section thirty-five is due,

less the value of the following:

(a) The works, structures, real estate, machinery, poles, underground con-

duits, wires and pipes owned by it within the commonwealth subject to local

taxation, except such part of said real estate as represents the interest of a

mortgagee.

(c) Its real estate, machinery, merchandise and other tangible property situ-

ated in another state or country, except such part thereof as represents the

interest of a mortgagee."

Apart from statute a lease of land is, in a general sense, personal estate.

It is, however, an interest in land, and is called a chattel real. Moulton v. Com-
missioner of Corporations and Taxation, 243 Mass. 129. In Massachusetts

it is provided by statute (G. L., c. 4, §7) that " in construing statutes the

following words shall have the meanings herein given, unless a contrary in-

tention clearly appears : . . . Seventeenth, ' Land/ ' lands ' and ' real estate

'

shall include lands, tenements and hereditaments, and all rights thereto and
interests therein " ; and our court has said that " these words are broad enough
to comprehend leases." Moulton v. Commissioner of Corporations and Tax-
ation, supra, 132. If, therefore, the question were simply whether the words
"real estate," occurring in G. L., c. 63, § 30, par. 3, (a) and (c), should be

construed to include leaseholds, without taking into account their context and
the history of their use in that connection, the answer would not be free from
doubt. Consequently, your inquiry requires some examination of the history

and purpose of the corporation tax laws of Massachusetts.
The first statute providing for a franchise tax on corporations was St. 1864,

c. 208. Under that act an excise was levied upon the franchise of domestic
corporations, based upon the total value of their capital stock after deducting
the value of their real estate and machinery for which they were actually locally

taxed. Commonwealth v. Hamilton Mfg. Co., 12 Allen, 298; New England,
etc., S. S. Co. v. Commonwealth, 195 Mass. 385; Simplex Elec. Heating Co.
v. Commonwealth, 227 Mass. 225. Sections 1 and 5 of the act were as follows :

—
" Section 1. The assessors of the several cities and towns shall annually,

on or before the first Monday of August, return to the treasurer of the Com-
monwealth the names of all corporations having a capital stock divided into

shares, chartered by this Commonwealth or organized under the general laws,
and established in their respective cities and towns, or owning real estate therein,

and the value of the real estate and machinery for which each was taxed in such
cities and towns on the first day of May preceding.

Section 5. The treasurer and the auditor of the Commonwealth shall be a
board of commissioners who shall, excepting in the cases of telegraph, coal

and mining companies, and such railroad companies as own lines of railroad
extending beyond the limits of the state, ascertain from the returns or other-
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wise, the excess of the market value of all the capital stock of each corporation
or banking association not exempted from taxation, state and municipal, by
the laws of the United States, over the value of its real estate and machinery,
if any, as • returned under the first section of this act, and shall annually, on
or before the first Monday of October, notify its cashier or treasurer respectively,

of the excess thus ascertained; and every such corporation or banking associa-

tion shall annually, on or before the first Monday of November, pay to the
treasurer of the Commonwealth a tax of one and one-sixth per cent, upon such
excess. Nothing in this section shall affect the liability of any bank, insurance
company, or any other corporation for any other tax imposed upon it, and
payable to the treasurer of the Commonwealth under other existing laws."

By St. 1865, c. 283, it was provided that the Tax Commissioner should de-

termine the value and amount of all real estate and machinery owned by each
corporation and subject to local taxation, instead of merely taking the local

assessors' figures, the rate was changed from one and one-sixth per cent to

the average tax rate of all the cities and towns, and the deduction was ex-

tended to include the value of real estate and machinery wherever situated.

Sections 1, 4 and 5 of that act were, in part, as follows :
—

" Section 1. The assessors of the several cities and towns shall annually,

on or before the first Monday of August, return to the tax commissioner
hereinafter named, the names of all corporations, except banks of issue and
deposit, having a capital stock divided into shares, chartered by this Com-
monwealth or organized under the general laws, for purposes of business or
profit, and established in their respective cities and towns, or owning real estate

therein, and a statement in detail of the works, structures, real estate and ma-
chinery owned by each of said corporations, and situated in such city or
town, with the value thereof, on the first day of May preceding, and the amount
at which the same is assessed in said city or town for the then current year.

They shall also, at the same time, return to said tax commissioner the amount
of taxes laid, or voted to be laid, within said city or town, for the then current
year, for state, county and town purposes, including highway taxes.

Section 4. The tax commissioner shall ascertain, from the returns or other-

wise, the true market value of the shares of each corporation included in the
provisions of section three, and shall estimate therefrom the fair cash valuation

of all of said shares constituting the capital stock of such corporation on the

first day of May next preceding, which shall be taken as the true value of
its corporate franchise for the purposes of this act.

He shall also ascertain and determine the value and amount of all real estate

and machinery owned by each corporation, and subject to local taxation, and
to the deductions hereinafter provided; and for this purpose he may take the

amount or value at which such real estate and machinery are assessed at the

place where the same are located as the true amount or value; but such local

assessment shall not be conclusive of the true amount or value thereof.

Section 5. Every corporation embraced in section three shall annually
pay a tax upon its corporate franchise at a valuation thereof equal to the

aggregate value of the shares in its capital stock, as determined in the preceding
section, after making the deductions provided for in this section, at a rate

determined by an apportionment of the whole amount of money to be raised

by taxation upon property in the Commonwealth during the same current

year, as returned by the assessors of the several cities and towns under section

one, upon the aggregate valuation of all the cities and towns in the Common-
wealth for the preceding year, as returned under chapter one hundred and
sixty-seven of the acts of the year eighteen hundred and sixty-one, and acts

in addition thereto : . . . From the valuation, ascertained and determined as

aforesaid, there shall be deducted,— . . . Second, in case of other corpora-

tions, included in section three, an amount equal to the value, as determined by
the tax commissioner, of their real estate and machinery, subject to local

taxation, wherever situated."
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The system thus established was substantially continued down to the enact-

ment of St. 1903, c. 437. New England, etc., S. S. Co. v. Commonwealth, 195

Mass. 385, 387. In that statute additional deductions were allowed of the value

of securities Avhich, if owned by a natural person resident in the Commonwealth,
would not be liable to taxation, and of property generally (instead of real

estate and machinery only) situated in another state or country and subject

to taxation therein. It was held that the word " property," there used, meant
tangible property, such as real estate, merchandise, machinery and animals.

Bellows Falls Power Co. v. Commonwealth, 222 Mass. 51; Simplex Elec. Heat-

ing Co. v. Commonwealth, 227 Mass. 225. See Nichols, Taxation in Mas-
sachusetts, 2nd ed., p. 542. In 1902 underground conduits, wires and pipes

were made locally taxable, and their value was deducted from the corporate

franchise tax. St. 1902, c. 342. Poles were treated in the same way in 1909.

St. 1909, c. 439. See St. 1909, c. 490, pt. Ill, §41; Nichols, Taxation in

Massachusetts, 2nd ed., p. 539. As thus modified, the franchise tax law was
continued without modification important to this discussion until 1919. In
that year the structure of the corporation tax law was materially changed
and a tax on income was added as an additional factor of the tax. Gen. St. 1919,

c. 355; codified in G. L., c. 63, §§30-52. The provisions of the old law for

determining the value of the corporate franchise were then carried over and
applied to the determination of the " corporate excess " which forms the basis

of one factor of the present excise tax.

The reason for the deduction allowed for real estate and machinery in the

acts of 1864 and 1865 was to avoid double taxation, the real estate and machin-
ery of corporations being subject to local taxation in the towns where they
were situated. Commonwealth v. Hamilton Mfg. Co., 12 Allen, 298, 305, 306;
Firemens Ins. Co. v. Commonwealth, 137 Mass. 80, 83. The deductions were
extended when it was found that in some other respects the system resulted in

double taxation of corporations. Farr Alpaca Co. v. Commonwealth, 212 Mass.
156, 159, 160. But a corporation was entitled to deductions only so far as

deductions were allowed by the statute. Commonwealth v. New England Slate

& Tile Co., 13 Allen, 391; Simplex Elec. Heating Co. v. Commonwealth, 227
Mass. 225, 229.

By St. 1881, c. 304, §§ 1-3, the local tax law was amended by making
provision for taxing separately as real estate the interest of a mortgagee (see

Gr. L., c. 59, §§ 12-14). In Firemens Ins. Co. v. Commonwealth, 137 Mass.
80, 83, it was held that this statute made the interest of a mortgagee, for all

purposes of taxation, real estate subject to local taxation, and thus brought
such interest within the words of the corporation franchise tax law, requiring the

Tax Commissioner to deduct an amount equal to the value " of their real estate

and machinery, subject to local taxation, wherever situated." The rule thus
declared prevailed until Gen. St. 1919, c. 332, which amended the previous
law by excepting from the deductions allowed " that part of the said value
which, as matter of law, may be deemed to be real estate and is represented

by a mortgage debt." This was to prevent the amount of a mortgage from
being deducted twice. Nichols, Taxation in Massachusetts, 2nd ed., pp. 539, 540.

This exception is carried over into G. L., c. 63, § 30, par. 3, (a) and (c).

Leaseholds are not, for purposes of taxation, real estate subject to local

taxation. " Taxes on real estate shall be assessed, in the town where it lies,

to the person who is either the owner or in possession thereof on April first."

G. L., c. 59, § 11. Except for the separate tax on the interest of a mortgagee,
a real estate tax is a tax on the land as a whole and not merely on the interest

of the person taxed, although the tax may be assessed either to the owner
or to the person in possession of the land. Parker v. Baxter, 2 Gray, 185,

189; Worcester v. Boston, 179 Mass. 41, 48; Donovan v. Haverhill, 247
Mass. 69.

It is obvious, therefore, that a domestic corporation owning a leasehold
interest in Massachusetts real estate is not entitled, under G. L., e. 63, § 30,
par. 3 (a), to a deduction of the value of that interest. It is only the value
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of " real estate . . . subject to local taxation " which may be deducted. " Real
estate," for the purpose of the deduction provided by G. L., c. 63, § 30, par.
3 (a), as well as for the purpose of assessment under G. L., c. 59, §11, is

the entire estate, and not some lesser interest therein. This deduction, by
the terms of the statute, is allowed to a corporation only when it owns real

estate in the sense described. It is not allowed to a corporation which owns
a lease merely, or even a mortgage interest. It is not allowed to a lessee cor-

poration even if the land is assessed to the lessee as occupant, but the lessee

may recover the tax of his landlord unless there is a different agreement be-

tween them. G. L., c. 59, § 15. See Nichols, Taxation in Massachusetts,
2nd ed., p. 540.

Prior to Gen. St. 1919, c. 332, the provision for a deduction of the value
of real estate and certain other kinds of property outside the jurisdiction,

first authorized by St. 1865, c. 283, and extended by St. 1903, c. 437, § 72,

was limited by the phrase " subject to local taxation," or, in the language of the
act of 1903, " subject to taxation therein." That phrase was omitted in Gen.
St. 1919, c. 332, and in the corresponding provision of Gen. St. 1919, c. 355,

pt. I, § 1, because it was found that corporations were being taxed in many
states by excise or income taxes on their local business rather than by
taxes directly on their property in the jurisdiction, and that they were
consequently suffering from the effects of a considerable amount of double
taxation. See report of joint special committee on taxation, Senate Docu-
ment No. 313 of 1919. Thereafter a corporation was entitled to a deduction
on account of the value of real estate and other tangible property outside
the Commonwealth, whether or not the property was directly subject to taxa-

tion where it was situated. The purpose of the change was to exempt from
an indirect tax by the Commonwealth property, situated elsewhere, which was
indirectly, but not directly, taxed where it was situated. This was in accord-
ance with the " progressive tendency " of our statutes, referred to in Farr
Alpaca Co. v. Commonwealth, 212 Mass. 156, 159, 160, " to prevent the
technical distinction between excises and property taxes from resulting in

double taxation." The word's "real estate," as used in clause (c), were not
intended, in my judgment, to have a different and broader meaning from that

which they have in clause (a), i.e., the land itself, although in clause (c) they
are not qualified by the words " subject to local taxation." This view is to

some extent supported by the correlation of the words " other tangible prop-
erty." Cf. Bellows Falls Power Co. v. Commonwealth, 222 Mass. 51; Simplex
Flee. Heating Co. v. Commonwealth, 227 Mass. 225. It is my opinion, there-

fore, that a domestic corporation is not entitled to a deduction for a leasehold
interest in real estate outside the Commonwealth.
You also ask to what deduction, if any, a lessee corporation is entitled on

account of a building erected by it on the land of another.

A building may be considered as personal property belonging to a person
other than the owner of the land to which it is affixed, as against the owner
of the land and others having notice, if at the time it was annexed there was
an agreement, express or implied, that it should be so held. First Parish in

Sudbury v. Jones, 8 Cush. 184, 189, 190; Gibbs v. Estey, 15 Gray, 587; How-
ard v. Fessenden, 14 Allen, 124, 128; Hunt v. Bay State Iron Co., 97 Mass.
279 ; Madigan v. McCarthy, 108 Mass. 376 ; Trask v. Little, 182 Mass. 8.

But " buildings affixed to land are in their nature real property, and they
are only considered as personal property between the parties to an agreement
making them such and those who purchase the land with knowledge of the
agreement; they pass as a part of the land to a purchaser for value without
notice." McGee v. Salem, 149 Mass. 238, 240. The tax law makes no pro-
vision for taxing buildings separately from the land. On the contrary, G. L..

c. 59, § 3, provides :
—

" Eeal estate for the purpose of taxation shall include all land within the

commonwealth and all buildings and other things erected thereon or affixed

thereto. . .
."
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Accordingly, it has been held that all buildings on land are taxable with the

land as real estate. Phinney v. Foster, 189 Mass. 182, 187. See also Milligan

v. Drury, 130 Mass. 428 ; McGee v. Salem, 149 Mass. 238.

By St. 1909, c. 490, pt. Ill, §41, cl. 3rd, the provision giving to domestic

business corporations a deduction of the value of certain property within the

Commonwealth subject to local taxation was changed by inserting the words
" works " and " structures." These words would seem to be superfluous. The
reason for their inclusion is stated in the report of the commission on taxa-

tion for the year 1908, in the following note, at page 205 :
—

"By the provisions of section 40 (Revised Laws, chapter 14, section 37;
Acts of the year 1906, chapter 463, part II, section 211, part III, section 125;

chapter 516, section 14), corporations are required, among other things, to

make return of their Avorks, structures, real estate and machinery. This re-

quirement is clearly for the purpose of giving to the Tax Commissioner such

information as will aid him in making the deductions provided for in this

section. While it may be doubtful that anything can be included in the words
' works, structures ' that could not fairly be embraced within the meaning of real

estate and machinery, the commission has thought it proper to employ the

same phraseology in the deduction as in the return section; and therefore has
added the words ' works, structures,' omitted in Revised LaAvs, chapter 14,

section 38, in this and other sections where a corresponding omission occurs."

Clearly, in my opinion, they do not serve to extend to a lessee corporation

a right to deduct the value of a building which, as betAveen itself and its

lessor, is personal property belonging to the lessee, since such a structure is

taxable to the lessor as real estate.

Very truly yours,

Jay R. Benton, Attorney General.

State Retirement Association— Workmen's Compensation— Injured Employee
— Retirement.

Payments made in accordance with the requirements of the Workmen's Compen-
sation Act are not to be construed by the Board of Retirement as salary or

wages.
If a member of the Retirement Association above the age of seventy years

applies for retirement because of age and service and not because of any
disability, his retirement alloAvance should be figured from the date on
Avhich he should have automatically been removed from the service at the

age of seventy years, in accordance Avith the statute [G. L., c. 32, § 2,

par. (4)].
Dec. 13, 1923.

Hon. James Jackson, Chairman, Board of Retirement.

Dear Sir : — I acknowledge the receipt of your communication Avherein

you state as folloAvs: Because of an injury received on July 20, 1918, a mem-
ber of the Retirement Association was awarded, by agreement betAveen the

Industrial Accident Board and the Metropolitan Water and SeAverage Board,
noAV the Metropolitan District Commission, Aveekly payments of Avorkmen's
compensation. These Aveekly payments to him continued until September 27,

1923, Avhen the Industrial Accident Board approved an agreement to redeem
liability by the payment of $1,100 in a lump sum.

During the time the workmen's compensation payments were being made
to this beneficiary he retained his membership in the Retirement Association,

because at the time of his injury he had reached sixty years of age and had
completed at least fifteen years of service. This member has uoav applied for

retirement under the provisions of the general contributory laAV, because of
his age and service and not because of any disability for which the work-
men's compensation payments Avere paid to him. He has submitted proof
that he is older than he has ahvays claimed to be, so that if he had not been
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injured and had remained in the service, this proof of age would have required
his retirement four years ago, at age seventy, the compulsory retirement age.

You request my opinion upon the following questions based on the above
facts

:

" 1. Has the Board of Retirement the right now to retire the aforesaid
member?

2. If the answer to question 1 is in the affirmative, from what date shall

the payment of the retirement allowance be figured— (a) the date the appli-

cation for retirement was made, or (b) the date the aforesaid member would
have been automatically removed from the service at the age of seventy
yearsV

G. L., e. 32, § 2 (4), provides as follows: —
" Any member who reaches the age of sixty and has been in the continuous

service of the commonwealth for a period of fifteen years immediately preced-

ing may retire or be retired by the board upon recommendation of the head
of the department in which he is employed, or, in case of members appointed

by the governor, upon recommendation of the governor and council, and ary
member who reaches the age of seventy must so retire."

G. L., c. 32, §5 (2) A (a), provides as follows: —
" Should a member of the association enter a position in the service of the

commonwealth not covered by sections one to five, inclusive, or cease to be
an employee of the commonwealth for any cause other than death, or for the
purpose of entering the service of the public schools as defined in section six, be-

fore becoming entitled to a pension, there shall be refunded to him all the
money paid in by him under section four (2) A, with such interest as shall

have been earned thereon."

In an opinion of a former Attorney General (V Op. Atty. Gen. 192) it was
held that,—

" The phrase ' before becoming entitled to a pension ' must be interpreted

as meaning before having become entitled to retire as a matter of right. It

thus restricts refunds to persons who have not yet acquired voluntary retire-

ment rights."

The member in question, having retained his membership in the Retirement
Association, is now entitled to retirement, and your board has the right to

retire him under the provisions of G. L., c. 32, § 2 (4), and I so answer
your first question.

In an opinion of a former Attorney General to the Treasurer and Receiver
General, dated December 21, 1914, it was decided that payments made in ac-

cordance with the requirements of the Workmen's Compensation Act are not
to be construed by the Board of Retirement as salary or wages. This is in

conformity with the decision of the Supreme Court in King v. Viscoloid Co.,

219 Mass. 420, wherein the court says (p. 425) :
—

" It has been suggested that the statutory compensation given to an . . .

employee is really a payment of wages . . . But this is not so. The quantum
of the compensation is measured by the amount of the wages; but the payment
is in place of all the rights of action that belong to the injured employee,

and covers suffering and temporary or permanent disability as well as loss

of wages."

G. L., c. 152, § 69, provides as follows :
—

" The commonwealth and any county, city, town or district having the

poAver of taxation which has accepted chapter eight hundred and seven of the

acts of nineteen hundred and thirteen shall pay to laborers, workmen and
mechanics employed by it who receive injuries arising out of and in the course

of their employment, or, in case of death resulting from such injury, to the

persons entitled thereto, the compensation required by this chapter. Sections
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sixty-nine to seventy-five, inclusive, shall apply to the commonwealth and to

any county, city, town or district having the power of taxation which has

accepted said chapter eight hundred and seven of the acts of nineteen hundred

and thirteen."

G. L., c. 152, § 73, provides as follows :
—

" Any person entitled to receive compensation as provided by section sixty-

nine from the commonwealth or from such county, city, town or district, who
is also entitled to a pension by reason of the same injury, shall elect whether

he will receive such compensation, or such pension, and shall not receive both.

If a person entitled to such compensation from the commonwealth or from
such county, city, town or district receives by special act a pension for the

same injury, he shall forfeit all claim for compensation; and any compensa-

tion received by him or paid by the commonwealth or by such county, city, town
or district which employs him for medical or hospital services rendered to

him may be recovered back in an action at law. No further payment shall

be awarded by vote or otherwise to any person who has claimed and received

compensation under sections sixty-nine to seventy-five, inclusive."

G. L., c. 32, § 2 (4), provides, in part, as follows: —
". . . and any member who reaches the age of seventy must so retire."

This provision is explicit. I am accordingly of the opinion that inasmuch

as the member in question applied for retirement because of age and service

and not because of any disability, his retirement allowance should be figured

from the date on which he should have automatically been removed from the

service at the age of seventy years, in accordance with the statute [G. L., e. 32,

§ 2 (4)].
Very truly yours,

Jay R. Benton, Attorney General.

Hawkers and Pedlers— Agents— License.

Under the provisions of G. L., c. 101, § § 13, 14 and 18, no one may peddle

under a license except the person named therein. Accordingly, if a sale

is made by an agent or representative, he and not his principal must be

licensed to make such sale.

Dec. 20, 1923.

E. Leeot Sweetser, Esq., Commissioner of Labor and Industries.

Dear Sir : — You request my opinion on the following question :
—

" Is there any statutory provision which would permit any person to peddle

under a hawker's and pedler's license other than the one to whom such license

has been issued or transferred?"

G. L., c. 101, § 13, defines hawkers and pedlers as follows :
—

" Except as hereinafter expressly provided, the terms ' hawker ' and ' pedler

'

as used in this chapter shall mean and include any person, either principal

or agent, who goes from town to town or from place to place in the same town
selling or bartering, or carrying for sale or barter or exposing therefor, any
goods, wares or merchandise, either on foot, on or from any animal or vehicle."

G. L., c. 101, § 14, provides :
—

" A hawker or pedler who sells or barters or carries for sale or barter or

exposes therefor any goods, wares or merchandise, except as permitted by this

chapter, shall forfeit not more than two hundred dollars, to be equally divided

between the commonwealth and the town in which the offence was committed."

G. L., c. 101, § 18, provides :
—

" Articles other than those the sale of which is licensed, or permitted without

a license, under the preceding section, and not prohibited by section sixteen,
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shall not be sold by hawkers or pedlers unless duly licensed as hereinafter
provided."

Any person who attempts to sell under a license " which has not been issued
or transferred to him, or has in his possession another's license with intent
to use the same " shall be punished as provided in section 31.

The authority to grant hawker's and pedler's licenses is vested in the Director
of Standards, in accordance with the provisions of G. L., c. 101, § 22, which
is, in part, as follows :

—
" The director may grant a license to go about carrying for sale or barter,

exposing therefor and selling or bartering any goods, wares or merchandise,
the sale of which is not prohibited by section sixteen, to any person who files

in his office a certificate signed by the mayor or by a majority of the selectmen,
stating that to the best of his or their knowledge and belief the applicant
therein named is of good repute as to morals and integrity, and is, or has
declared his intention to become, a citizen of the United States."

This section discloses the safeguards employed in the selection of those indi-

viduals who are to be entrusted with such licenses.

I am of the opinion that your question is answered by the express pro-
visions of Gr. L., c. 101, § 13, wherein the Legislature, in defining hawker and
pedler, has expressly included " any person, either principal or agent." The
intent of the Legislature to forbid any person to peddle under a hawker's
and pedler's license other than the one to whom such license has been issued or
transferred is clearly disclosed. Gr. L., c. 101, § 31.

In Commonwealth v. H\ana, 195 ]\£ass. 262, at page 265, the court says :
—

" The business of peddling furnishes such opportunities for the practice of
fraud that it is a proper subject for legislative regulation."

The language employed in the statute is unquestionably chosen in order to

emphasize the fact that no one may peddle under a license except the person
named therein. Accordingly, if a sale is made by an agent or representative,

he and not his principal must be licensed to make such sale. See Common-
wealth v. Held, 175 Mass. 325; Commonwealth v. Ober, 12 Cush. 493.

I accordingly answer your question in the negative.

Yours very truly,

Jay R. Benton, Attorney General.

Banks and Banking— Trust Companies— Increase of Capital Stock— Amend-
ment of Original Charter.

A trust company incorporated prior to 1888 may, by adopting Gr. L., e. 172,

§ 18, as provided in Gr. L., c. 172, § 3, increase its capital stock to any
amount approved by the Commissioner of Banks, without the necessity of

amending its original charter, even though that charter prohibited any
increase of capital stock beyond $500,000.

Dec. 31, 1923.

Mr. Joseph C. Allen, Commissioner of Banks.

Dear Sir : — You request my opinion in regard to the B. M. C. Durfee Trust

Company of Fall River, Mass, You state that this trust company was incor-

porated under the provisions of St. 1887, c. 85, and that it is now desirous

of increasing its capital stock beyond the limit of $500,000 imposed by section

15 of that act. You request my opinion as to whether the adoption by this

trust company of section 18 of Gr. L., c. 172, as provided by. section 3 of Gr. L.,

c. 172, will be sufficient to enable it to increase its capital stock beyond $500,-

000 without the necessity of petitioning the Legislature for an amendment to

its charter permitting this increase.

The original general act for the regulation of safe deposit, loan and trust

companies, St. 1888, c. 413, contained no provision by which trust companies
incorporated previous to its passage might adopt the provisions contained

therein. St. 1890, c. 315, § 2, however, provided :
—
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" Any incorporated trust company, or safe deposit and trust company, now
transacting business in this Commonwealth and chartered by the legislature of

this Commonwealth prior to the passage of chapter four hundred and thirteen

of the acts of the year eighteen hundred and eighty-eight, may by vote of the

majority of the stock represented at a special meeting of the stockholders

legally called for the purpose accept and adopt as a part of their charters

all the provisions of any one section or all the sections of said chapter four

hundred and thirteen of the acts of the year eighteen hundred and eighty-eight

;

and thereafter shall have all the powers and privileges and be subject to all

the duties, liabilities and restrictions set forth in such section or sections as

may be thus accepted and adopted: provided, that a certificate signed and
sworn to by the clerk of such trust company, or safe deposit and trust com-
pany, setting forth the fact of such acceptance and adoption shall be filed with

the secretary of the Commonwealth and with the board of commissioners of

savings banks within ten days from the date of such special meeting."

It is to be noted that this act provides that after adoption the trust com-

pany " thereafter shall have all the powers and privileges ... set forth in

such sections as may be thus accepted and adopted."

The language of St. 1890, c. 315, § 2, was considerably shortened at the time

of its incorporation into the Revised Laws as section 2 of chapter 116, and later

into the General Laws as section 3 of chapter 172. G. L., c. 172, § 3, reads as

follows :
—

" A trust company chartered before May twenty-eight, eighteen hundred and

eighty-eight, transacting business in the commonwealth may adopt as a part

of its charter this chapter, or any provision thereof which under the preced-

ing section it may adopt, by a majority vote of the stock represented at a

special meeting called for the purpose and by filing, within ten days from the

date of such meeting, with the state secretary and with the commissioner a

certificate sworn to by the clerk of such corporation and stating such adop-

tion."

Despite this change of language, there seems, however, no reason to believe

that any intention existed to change the force of St. 1890, c. 315, § 2, as regards

the acquisition by a trust company, after adoption, of " all the powers and
privileges " set forth in the adopted sections.

G. L., c. 172, § 18, is based upon R. L., c. 116, $ 5, as modified by St. 1905,

c. 189, and Gen. St. 1916, c. 37, and subsequent amendments thereto. R. L.,

c. 116, § 5, provided that the capital stock of trust companies should not be

more than one million dollars; St. 1905, c. 189, permjitted a trust company,
subject to the approval of the Board of Commissioners of Savings Banks, to

increase its capital stock up to that maximum in the manner provided for bus-

iness corporations ; and Gen. St. 1916, c. 37, did away with the maximum limita-

tion and provided that trust companies, subject to the approval of the Bank
Commissioner, could increase their capital stock up to any ampunt by the same
method as that authorized in St. 1905, c. 189. The provisions of G. L., c. 172,

§ 18, are as follows :
—

" The capital stock of such corporation shall be not less than two hundred
thousand dollars, except that in a city or town whose population numbers not

more than one hundred thousand the capital stock may be not less than one
hundred thousand dollars, divided into shares of the par value of one hundred
dollars each; and except also that in towns whose population is not more than
ten thousand the capital stock may be not less than fifty thousand dollars di-

vided into shares of the par value of one hundred dollars each; and no business

shall be transacted by the corporation until the whole amount of its capital

stock is subscribed for and actually paid in. Any such corporation may, sub-

ject to the approval of the commissioner, increase its capital stock in the man-
ner provided by sections forty-one and forty-four of chapter one hundred and
fifty-six. No stock shall be issued by any such corporation until the par value
thereof shall be fully paid in in cash. Any such corporation may, subject to the



P.D. 12. ... 199
approval of the commissioner, decrease its capital stock in the manner provided
by said section forty-one and the first sentence of section forty-five of said
chapter; provided, that the capital stock as so reduced shall not be less than
the amount required by this section."

It appears to me, from the above, that G. L., e. 172, § 3, read in the light of
St. 1890, c. 315, § 2, permits a trust company incorporated prior to 1888 to
secure the powers and privileges set forth in G-. L., c. 172, $18, even though
inconsistent with a restriction contained in the original act of incorporation of
such a trust company; that between 1905 and 1916 one of the privileges and
powers thus acquirable would have been the power, subject to the approval of
the Board of Commissioners of Savings Banks, to increase its capital stock up
to one million dollars by the method provided for business corporations (now
G. L., c. 156, §§41 and 44) ; and that today one of those powers and privileges
is the power to increase its capital stock by a similar method to any amount
approved by the Commissioner of Banks.

I am therefore led to the conclusion that the B. M. C. Durfee Trust Company
can avoid the necessity of petitioning the Legislature for an amendment to its

charter by the adoption of G. L., c. 172, § 18, as provided in G. L., c. 172,
§ 3, and I accordingly answer your inquiry in the affirmative.

Very truly yours,

Jay R. Benton, Attorney General.
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RULES OF PEACTICE
In Interstate Rendition.

Every application to the Governor for a requisition upon the executive

authority of any other State or Territory, for the delivery up and return of
any offender who has fled from the justice of this Commonwealth, must be made
by the district or prosecuting attorney for the county or district in which the

offence was committed, and must be in duplicate original papers, or certified

copies thereof.

The following must appear by the certificate of the district or prosecuting
attorney :

—

(a) The full name of the person for whom extradition is asked, together with
the name of the agent proposed, to be properly spelled.

(6) That, in his opinion, the ends of public justice require that the alleged

criminal be brought to this Commonwealth for trial, at the public expense.

(c) That he believes he has sufficient evidence to secure the conviction of
the fugitive.

(d) That the person named as agent is a proper person, and that he has no
private interest in the arrest of the fugitive.

(e) If there has been any former application for a requisition for the same
person growing out of the same transaction, it must be so stated, with an
explanation of the reasons for a second request, together with the date of such
application, as near as may be.

(/) If the fugitive is known to be under civil or criminal arrest in the
State or Territory to which he is alleged to have fled, the fact of such arrest

and the nature of the proceedings on which it is based must be stated.

(g) That the application is not made for the purpose of enforcing the collec-

tion of a debt, or for any private purpose whatever; and that, if the requi-

sition applied for be granted, the criminal proceedings shall not be used for any
of said objects.

(h) The nature of the crime charged, with a reference, when practicable,

to the particular statute defining and punishing the same.
(i) If the offence charged is not of recent occurrence, a satisfactory reason

must be given for the delay in making the application.

1. In all cases of fraud, false pretences, embezzlement or forgery, when made
a crime by the common law, or any penal code or statute, the affidavit of the
principal complaining witness or informant that the application is made in good
faith, for the sole purpose of punishing the accused, and that he does not desire
or expect to use the prosecution for the purpose of collecting a debt, or for
any private purpose, and will not directly or indirectly use the same for any
of said purposes, shall be required, or a sufficient reason given for the absence
of such affidavit.

2. Proof by affidavit of facts and circumstances satisfying the Executive that
the alleged criminal has fled from the justice of the State, and. is in the State
on whose Executive the demand is requested to be made, must be given. The
fact that the alleged criminal was in the State where the alleged crime was
committed at the time of the commission thereof, and is found in the State
upon which the requisition was made, shall be sufficient evidence, in the absence
of other proof, that he is a fugitive from justice.

3. If an indictment has been found, certified copies, in duplicate, must accom-
pany the application.

4. If an indictment has not been found by a grand jury, the facts and cir-

cumstances showing the commission of the crime charged, and that the accused
perpetrated the same, must be shown by affidavits taken before a magistrate.
(A notary public is not a magistrate within the meaning of the statutes.) It

must also be shown that a complaint has been made, copies of which must
accompany the requisition, such complaint to be accompanied by affidavits to
the facts constituting the offence charged by persons having actual knowledge
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thereof, and that a warrant has been issued, and duplicate certified copies of

the same, together with the returns thereto, if any, must be furnished upon an

application.
. .

5. The official character of the officer taking the affidavits or depositions, and

of the officer who issued the warrant, must be duly certified.

6. Upon the renewal of an application,— for example, on the ground that

the fugitive has fled to another State, not having been found in the State on

which the first was granted,— new or certified copies of papers, in conformity

with the above rules, must be furnished.

7. In the case of any person who has been convicted of any crime, and escapes

after conviction, or while serving his sentence, the application may be made by

the jailer, sheriff, or other officer having him in custody, and shall be accom-

panied by certified copies of the indictment or information, record of conviction

and sentence upon which the person is held, with the affidavit of such person

having him in custody, showing such escape, with the circumstances attending

the same.

8. Xo requisition will be made for the extradition of any fugitive except

in compliance with these rules.


