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Cfje Commontoealti) of e^assacimsetts;

Depabtment of the Attorney General,
Boston, Jan. 18, 1928.

To the Honorable Senate and House of Representatives.

Pursuant to the provisions of section 11 of chapter 12 of the Gen-

eral Laws, I herewith submit my annual report.

The cases requiring the attention of this Department during the

year ending November 30, 1927, to the number of 9,077 are tabulated

below

:

Corporate franchise tax cases 597

Extradition and interstate rendition 319

Grade crossings, petitions for abolition of 57

Indictments for murder . 45

Land Court petitions 123

Land-damage cases arising from the taking of land by the Department

of Public Works 75

Land-damage cases arising from the taking of land by the Metropolitan

District Commission 58

Land-damage cases arising from the taking of land by the Department of

Mental Diseases 4

Land-damage cases arising from the taking of land by the Department of

Conservation 1

Land-damage cases arising from the taking of land by the Department of

Public Health 3

Miscellaneous cases . 1,715

Petitions for instructions under inheritance tax laws 51

Public charitable trusts 229

Settlement cases for support of persons in State hospitals ... 64

All other cases not enumerated above, which include suits to require the

filing of returns by corporations and individuals and the collection of

money due the Commonwealth . . . • 5,736

Fortunately, the past year has witnessed a great decrease in the

commission of serious crime. This condition, I believe, has been

brought about by a more determined effort on the part of all law en-

forcement agencies of the Commonwealth to procure the immediate

apprehension, speedy trial and adequate punishment of the criminal.
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The citizens of the Commonwealth and all who have contributed to

the decrease in crime are to be congratulated. Nevertheless, the need

of constant study of all phases of the criminal problem is apparent.

The Sacco-Vanzetti case has concentrated the attention of the

Nation, and, indeed, of foreign countries, upon our methods of law

enforcement, and there can be no doubt that, as a result of the de-

liberate misrepresentation and propaganda which accompanied this

case, the fair name of the Commonwealth has been brought into a

measure of disrepute with many unintelligent or misinformed persons.

Acting under the provisions of G. L., c. 12, §11, providing that

the Attorney General "may, with the approval of the governor and

council, prepare and publish such reports of capital trials that he

deems expedient for public use," I have recommended that the entire

record, including all the evidence presented in the Sacco-Vanzetti

case, be published, in order that the true facts in the case, which, in

my opinion, cast no reflection upon Massachusetts justice, be pre-

served for all time.

One highly beneficial result of the Sacco-Vanzetti case is the in-

tensive study which has been given to the general subject of murder

trials, in all their ramifications, by the Judicial Council.

Recommendations of Judicial Council.

The following are recommendations of the Judicial Council relative

to murder trials, which, I believe, should be enacted into law without

delay

:

1. That motions for a new trial or any other proceeding, subsequent

to the entry of an original appeal in the Supreme Judicial Court, should

be made directly to that court.

Such a law will undoubtedly have a strong tendency to prevent coun-

sel for the accused, in murder cases, from filing a succession of baseless

motions for a new trial and will permit disposition by the full court

without unnecessary delay of all petitions for unusual remedies.

2. That the Supreme Judicial Court be empowered to stay the

execution of a sentence of death from time to time for definite and

stated periods pending the final determination of any judicial question

arising in or out of the case in which the sentence has been imposed.

Such a provision would relieve the Governor and Council of the

necessity and responsibility of granting respites in capital cases.

3. That St. 1922, c. 508, be repealed, thus limiting the time within

which motions for a new trial in murder cases may be filed, to one

year, which rule applies to other felonies.
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4. That the functions of the Supreme Judicial Court on appeal be

so broadened that it will be empowered to pass upon the whole case,

including questions of law or fact, and will have power to order a

new trial upon any ground if the interests of justice appear to require

it. This is the New York rule, and not greatly dissimilar from the

English practice. During the Sacco-Vanzetti case our criminal system

was subjected to criticism upon the ground that the Supreme Judicial

Court could only concern itself upon appeal with questions of law.

I also concur in the following general recommendations of the

Judicial Council:

1. That special justices should not be permitted to practice in their

own courts. The practice undoubtedly tends to undermine confidence

in the courts and makes it difficult for the presiding justice to pre-

serve judicial impartiality.

2. That G. L., c. 223, §§ 16 and 86, be amended so that papers

served upon defendants, when suits are brought against them, shall

state the facts and tell them what they are expected to do, instead

of containing misleading directions and sometimes misstatements of

fact under the seal of the court.

3. That trial be given to the plan recommended by the Judicial

Council whereby a defendant shall elect whether he desires to be

tried by a jury or be permitted to waive jury trial in criminal cases

other than capital cases. This method, already employed in Con-

necticut and Maryland, has proved effective and economical. It

would strongly tend to relieve the congestion of our criminal dockets

and might eventually lead to the release of judges for work in the

civil courts.

4. That a law be enacted to expedite the final disposition of actions

brought to collect debts as differentiated from actions which may
generally be classified as controversial litigation.

5. That the act allowing the chief justice of the Superior Court to

call in district court justices to try misdemeanor cases with juries

be made permanent. The system has worked well, and if abolished,

the need of appointment of more Superior Court justices would soon

become apparent.

Judicial Salaries.

I wish again to call to the attention of the Legislature the pressing

need of an upward revision of the salaries of the justices of the Su-

preme Judicial Court, the Superior Court, and the Land Court. The

arguments in favor of increases in these salaries have been too fre-

quently stated to render it necessary for me to repeat them here. It
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is almost universally conceded that it is unreasonable to expect the

most competent and able men at the bar to surrender their profitable

practice to accept judicial appointment when that involves so serious

a pecuniary sacrifice.

It is, of course, not possible to pay our judges salaries commensu-

rate with what they could earn in private practice, but it is advisable

and highly necessary that the judges should be paid a sum which

more nearly represents the value to the Commonwealth of their abil-

ity and of their services than does the present scale of salaries. I

cannot urge too strongly that the Legislature give favorable attention

to the various bills now pending for increases in judicial salaries.

Revision of the Jury System.

I recommend that the present system of making up and drawing

venires for petit juries be changed. It has come to my attention that

political pressure has frequently influenced the selection of those who

shall be placed upon jury lists.

Responsibility for our juries should rest with some single individual.

I therefore suggest legislation providing for appointment by the

Governor of a person to be entitled "jury commissioner," who shall

be connected with and under the jurisdiction of the Secretary of the

Commonwealth. It should be the duty of the jury commissioner to

take complete charge of the preparation of jury lists, but the actual

drawing of the names should be done by the clerks of the Superior

Courts for the several counties. The jury commissioner should be

responsible for the type of person selected for jury service. He should

be the judge of whether or not a person is "of good moral character,

of sound judgment and free from all legal exemptions," subject, of

course, to review by the court. He should have at his disposal the

various police departments to aid him in the investigation of prospec-

tive jurors and be empowered to employ as much of our election ma-

chinery as in his judgment will facilitate the performance of his duties.

Jury Fixing.

There has grown up in the community the profession of "jury fixer,"

composed of men who by the use of money have proved invaluable

aids to guilty defendants. Unfortunately it is only upon rare occasions

that action is taken to punish those engaged in this criminal business.

It is my belief that the more frequent filing of petitions for contempt

and the imposition of jail sentences will result in a lessening of the

activity of the jury fixer.
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Scire Facias.

I recommend that an additional section be added to St. 1926,

c. 340, dealing with bail in criminal cases. This section should provide

that in all cases where bail is given in a criminal case the clerk of

courts of the county in which the case rests shall forthwith transmit

to the register of deeds for the county in which the land lies a form

of document or caveat to be recorded, and which from its terms will

clearly indicate that the parcel referred to has been furnished by the

owner thereof as security for the appearance of the defendant when
requested. The caveat recorded as above set forth should operate as

a lien upon the land and buildings, subject, however, to prior encum-

brances of record; the lien thus created to be discharged either upon
the final disposition of the case or the payment of such sum as the

court shall determine to be equitable, as provided for under the

present law. In the event it becomes necessary to enforce the lien

because of the failure of the surety to pay, the law should include a

method for enforcing the same, which should be simple and swift.

The purpose of bail in criminal cases is to permit a defendant to

acquire his liberty so that he may properly prepare his defense, and

at the same time ensure his presence in court when desired. Up to

two years ago bail conditions were very lax, and many men of vicious

tendencies and clearly guilty of serious violations of the law were given

their liberty upon the furnishing of straw bail. This condition has been

remedied to some extent by legislation passed in 1926, but chapter 340

of the Acts of 1926 did not provide for every emergency. It is now
possible when men furnish real estate security as bail, to arrest them
on a scire facias execution issued after suit against them on their

recognizances. Women are still exempt from arrest on executions,

and while I am heartily in favor of the law protecting our womanhood
in that respect, some special provision should be made for the further

protection of the Commonwealth in cases where women give bail.

Many hardened criminals, having been advised by competent attor-

neys of this legal situation, have induced women to go their bail,

on the assurance that in the great majority of instances suits are

not diligently prosecuted to recover the penal sum of the recognizance,

and that in any event they could never be subjected to arrest for fail-

ure to pay.

Our present system permits, after bail is furnished, the property

to be transferred, either for or without value, and in either case the

redress of the Commonwealth lies only in the arrest of the surety and
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his subjection to an examination to determine whether or not he should

be committed until the Commonwealth's claim is satisfied. Such a

system will inevitably become abused and only by the restriction of

the transfer of the bail real estate and by additional legislation in the

case of female sureties, can the Commonwealth hope to secure some

redress for the failure of a defendant to appear at the bar of justice.

In addition the law should give the District Attorney the right to

bid in the property in the name of the Commonwealth and to give valid

title to the same.

Regulation of the Sale, Possession, and Use of Pistols.

At the last annual session the General Court in an act approved

April 27, 1927 (St. 1927, c. 326), amended the provisions of the Gen-

eral Laws with respect to the licensing and sale of firearms. To a

great extent these amendments strengthened the hands of the au-

thorities in dealing with the pistol menace, as far as regulation by

this Commonwealth could do so.

In my opinion a pistol serves no useful purpose in the hands of

law-abiding citizens. For protection in the home other types of

weapon are more effective, and the possibility for concealment by

criminals nullifies any possible benefit which may come from the

ownership of such weapons by responsible members of the community.

I feel that even more drastic laws could well be enacted with respect

to the possession of pistols, even in the home.

The National Crime Commission has prepared a draft of an act

regulating the sale, possession, and use of firearms which it is endeav-

oring to have passed by Congress and by the several States. The

fact that it is impossible for a State to prevent the sale of firearms

in interstate commerce renders congressional action necessary, and

I hope the Legislature will consider the advisability of taking steps

to insure that senators and representatives in Congress from this

Commonwealth will support legislation to secure Federal regulation

of the pistol menace.

Recommendations of the District Attorneys.

I submit herewith those recommendations of the District Attorneys

In which I concur:

1. That conspiracy to commit a felony be punished in the same

manner as an attempt to commit that felony.

2. That G. L., c. 274, §§ 2 and 3, be repealed, and that there be
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substituted therefor a short section making accessories before the fact

triable, guilty and punishable as principal felons.

3. That technical, dilatory pleas and motions for specifications be

filed within three days after return of indictment or entry of appeal.

4. That if insanity is to be set up as a defense the defendant be

required to file a statement to that effect before the jury is impanelled.

5. If appropriation for criminal administration is exhausted before

the end of the year, additional appropriation be made by county

commissioners upon certificate of the Attorney General or District

Attorney that public necessity or emergency requires it.

6. In cases of extradition on lower court complaints, funds be

advanced by the county treasurer upon order of the District

Attorney.

7. That the county treasurer advance to the District Attorney such

money, approved by a judge of the Superior Court, as may be neces-

sary for expenses and travel outside of the Commonwealth for in-

vestigation or preparation for the trial of criminal cases.

8. Expert testimony in capital cases be confined to experts ap-

pointed by the court to give an impartial opinion.

9. Right of appeal by the Commonwealth on questions of law;

the appeal to be allowed on all questions raised throughout a trial.

10. Amendment of the statute making criminal records available

for the impeachment of witnesses, to the end that the word "convic-

tion" be defined so as to include all cases which have been disposed

of, whether by placing on file or probation, or plea of nolo contendere.

11. That the larceny statute, G. L., c. 266, § 30, be amended so

as to enable the court to impose a sentence of not more than twenty

years in State Prison for the larceny of property exceeding $2,000

in value.

Police Departments.

Today serious crime is not a local matter, owing to the ability of the

criminal to commit a crime in one community and rush by automobile,

to another, perhaps committing a crime there, before returning to his

home at some point perhaps fifty or one hundred miles away. It is

obvious, therefore, that under present-day conditions, in order to ob-

tain information, facilitate apprehension, hasten conviction and secure

the use of uniform methods of capture and a uniform administration

of the criminal law, the ideal police system would be one operated

from a common point and one whose activities would cover the whole

Commonwealth without regard to town or city lines. I believe that
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the consolidation of the police departments throughout the State will

eventually come, but do not feel that the present Legislature is ready-

to enact laws creating such a radical change.

Legislation in Aid of Police Departments.

One of the advantages gained by consolidation of police departments

would be speedy notification to police units throughout the State of

all matters requiring their attention. The city of Boston has pointed

the way to obtain much the same result under the present organiza-

tion of our police. The city has installed a communication system

operated from police headquarters at Boston. An operator at head-

quarters operates a machine with keys similar to a typewriter, and

whatever is written by him is simultaneously printed in twenty-one

stations in Boston.

I would recommend that this system, operated from a central station,

be required by legislation to be installed in all police stations of the

Commonwealth so far as practicable.

Bureau of Identification of Criminals.

The bureau for the identification of criminals, including the finger

print bureau, is now located in the Department of Correction. Inas-

much as that Department does not deal directly with the apprehension

of criminals, I would recommend that the Legislature provide for

the transfer of this bureau to the Department of Public Safety, where

it is constantly needed in the work of apprehending criminals who com-

mit serious crimes.

Identification of Stolen Property.

In a consolidated police department reports of stolen property

would be transmitted to a central office. The same result can be ac-

complished by the establishment of a central bureau for the identi-

fication of stolen property in the Department of Public Safety. At

the same time reports of pawnbrokers, second-hand dealers and dealers

in antiques regarding their transactions should be required by legisla-

tion to be sent to the central bureau. By this method all police de-

partments in the Commonwealth would benefit by the ability of this

central organization to check the reports of property purchased or

sold by dealers and the reports of property stolen. It is a well-known

fact that the bulk of the property stolen eventually falls into the

hands of the above-mentioned dealers.
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Antique Dealers.

I recommend legislation requiring that antique dealers be registered

and required to report their transactions. The selling of antiques

has become an important matter, and most of the stolen antiques

which have been recovered have been found in the hands of dealers.

Detective Laboratory.

The quarters used by the firearms expert in connection with the work

of the Department of Public Safety have become so congested that it

is necessary to provide more room. In addition, the Legislature should

see to it that sufficient appropriation is given to purchase additional

equipment. Not only do the photographs, photomicrographs and

microscopic examinations of this Department furnish almost conclu-

sive proof in trials, but they have a strong tendency to cause criminals

to confess when confronted with them, and thereby save the Common-
wealth a great deal of expense by making trials unnecessary. All

police departments in the Commonwealth should be brought to realize

that this laboratory is available to them at all times. Thus another

of the advantages of consolidation could be obtained under the present

organization of police departments, and the Commonwealth would

profit materially.

Motor Vehicles.

Among those who have been studying the motor vehicle situation

there seems to be a division of opinion as to whether or not a traffic

commission or a commission handling general motor vehicle affairs

is needed in Massachusetts at the present time, on the one hand, or

whether, on the other hand, legislation is the better method of han-

dling the situation.

After an examination of the motor vehicle laws of various States,

the laws of our Commonwealth seem to be, in the main, adequate,

with a few exceptions, to take care of the present situation.

Our problem seems principally to be a question of adequate policing

and the enforcement of our present laws. If a traffic commission, or

a similar body dealing with motor vehicle affairs, were created, the

policing end of the problem would still be present.

This is not said by way of criticism of the police who are handling

the problem at the present moment. It is rather with a hope that

cities and towns and the State itself may be permitted to employ

more men, so that this important part of police work will be more

thoroughly covered.
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Uniform Traffic Signals and Signs.

One cause of confusion to the resident driver as well as to the oper-

ator of a motor vehicle who comes in from another State is the lack

of uniformity in traffic signs and signals. For instance, it is popu-

larly understood that a red light at an intersection of ways means

"stop," and yet in some towns a red light is placed at the junction of

roads as a mere caution. This light does not go on and off, but re-

mains on constantly, and many times persons reaching such a point

have waited many minutes before they have come to the realization

that the red light is not a signal for them to stop.

One of our States, Pennsylvania, has made a law providing that

colored lights used in relation to the movement of traffic shall have

certain specific meanings. Others have made provision that certain

signs commonly used to direct traffic should be made uniform

throughout the State.

I recommend that the matter of uniform traffic signals and signs

be considered with a view to legislation thereon.

Automatic Signals.

In various cities and towns of the Commonwealth automatic signals

purporting to direct the movement of traffic have been installed. A
question has been raised as to whether or not these automatic signals

when operated from a central station or operated without the presence

of a police officer in charge of directing traffic can subject persons

disregarding them to a penalty under the laws of this Commonwealth.

I recommend that the Legislature consider this matter with a view

to clearing up any doubt.

Boulevard Stops.

Towns and cities at the present time have no authority to re-

quire vehicles about to enter a main thoroughfare to stop before

entering. Such a by-law would be repugnant to G. L., c. 89, § 8, as

amended by St. 1926, c. 330, which provides the general rule that

every driver of a motor or other vehicle approaching an intersecting

way shall grant the right of way at the point of intersection to

vehicles approaching from his right, provided that such vehicles are

arriving at the point of intersection at approximately the same instant;

except that whenever traffic officers are standing at such intersection

they shall have the right to regulate traffic thereat.
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It would tend toward greater confusion if the Legislature should

extend to cities and towns the privilege of passing by-laws providing

that vehicles approaching a main thoroughfare should be brought to a

stop before entering, for we would have a situation where one town

would have such a rule and the next town located on the same high-

way would not have such a rule. Endless confusion would result, and

undoubtedly the number of accidents would increase tremendously.

If any legislation concerning such stops on main thoroughfares is to

be introduced, it should be drawn with a view toward uniform appli-

cation throughout the State.

The Right of Way Law.

Many accidents are occurring daily because of the failure of motor-

ists to observe the right of way law, cited above, which is now in

force. The Legislature has provided no penalty for the failure of

motorists to observe that law.

I recommend that the Legislature affix a penalty for the breach

thereof. Once a penalty is attached those persons who habitually

disregard the law will be brought to the realization of their responsi-

bility in regard thereto.

Stolen Automobiles.

There is a prevalent practice among those who steal automobiles to

store them in private garages, barns and warehouses until such time

as the search for them has subsided or until the cars can be regis-

tered under a new name and new registration plates therefor can be

obtained.

California requires every owner or lessee of any building used for

the purposes of a private garage, who rents the building, or space

therein, for the storage of a motor vehicle, to report the fact within

twenty-four hours, together with the name of the person renting and

a description of the motor vehicle stored therein, including the name

of the maker, the motor number and the registration number.

I recommend that the Legislature consider the advisability of en-

acting such a law in this Commonwealth, requiring such report to

be made to the Registrar of Motor Vehicles, and that the requirement

of the report be extended to all places where motor vehicles are stored

for hire, including warehouses.
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Identification of Licensees.

A number of States, including New York and Illinois, require that

chauffeurs present with their applications for a license photographs of

themselves, taken within thirty days. The photograph is affixed to

the license when granted. Frequently persons not authorized to drive

automobiles, driving stolen cars and committing other crimes, carry

with them licenses not their own. A photograph affixed to a license

would in many instances be a help toward identifying a person driving,

and would prevent unauthorized operation of a motor vehicle on a

license belonging to another. It might be advisable that photographs

be attached to all licenses to operate motor vehicles, and, in addition,

a die should be used which would make an impression on the photo-

graph and on the paper behind it, so as to prevent an exchange of

photographs, or counterfeiting.

Operation of Motor Vehicles.

The Judicial Council, in its report for 1927, recommends that

G. L., c. 90, § 24, as finally amended by St. 1926, c. 253, be amended

by inserting after the word "so" in the third line the word "negli-

gently", — so as to read as follows:

Whoever upon any way operates a motor vehicle recklessly, or while under the

influence of intoxicating liquor, or so negligently that the lives or safety of the

public might be endangered, or upon a bet or wager or in a race, . . .

I am of the opinion that the statute should not be. amended. It

provides an efficient method of meeting the evil of the dangerous opera-

tion of motor vehicles upon our highways by persons who might other-

wise escape any penalty for their actions. In many cases it is extremely

difficult, if not impossible, to produce evidence of recklessness or

negligence, even though it is apparent that the defendant is guilty of

such conduct beyond all reasonable doubt. The present statute has

been found to be a wise and desirable measure, and its careful and

just enforcement may well be safely left to the proper authorities.

If a change is to be made I recommend that the words "wilfully"

and "recklessly" be inserted as well as the word "negligently." The

word "negligence" does not embrace or include wilful or reckless

misconduct, and no conviction could be procured on this count if the

defendant's conduct was wilful or reckless. The Supreme Judicial
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Court has stated in several cases that "negligence" and "wilful and

reckless misconduct" are different in kind, and that neither one includes

the other. See Prondecka v. Turners Falls Power Co., 238 Mass. 239.

The Judicial Council, in its report, has stated that it is sufficient to

insert the word "negligently," as the court and jury may be safely

trusted to find a person who operates wilfully or recklessly guilty

within the common sense meaning of the word "negligently" thus

inserted. As indicated above, this is not a correct statement of the

law, as the word "negligently," under our decisions, does not and

cannot include wilful and reckless misconduct. It is true that another

clause of the statute in question provides a penalty for recklessly

driving a motor vehicle, but as a practical matter it is highly advisable

to make the count under discussion xbroad enough in its terms to

include not only the negligent operation of a motor vehicle but also

the operation thereof in a wilful or reckless manner.

Compulsory Automobile Insurance.

St. 1925, c. 346, as amended, provides that an assistant attorney

general shall be one of the three members of the Board of Appeal

created by the statute. The designation of Assistant Attorney Gen-

eral Roger Clapp as a member of such Board, which had been made
by my predecessor in office, was confirmed by me, and he continues

to hold this position. The work of this Board has played a very

considerable part in rendering effective the unique system of com-

pulsory automobile liability insurance inaugurated by this Common-
wealth.

Suggestions for Amendment of the Laws regulating the Sale of Securities.

His Excellency the Governor, in his annual message to the General

Court, both in 1927 and in 1928, has suggested certain reforms in the

laws regulating the sale of securities. The present act, familiarly

known as the "Blue Sky" Law and contained in St. 1921, c. 499 (G. L.,

c. 110A), entrusts to the Department of Public Utilities the regula-

tion of the licensing and sale of securities within the Commonwealth.

Since the passage of this act, due in part to the efforts of the officials

of the Department of Public Utilities and in part to the efforts of

citizens of the community with a high sense of civic duty, such as

the gentlemen engaged in the activities of the Boston Better Business

Bureau, some improvement has taken place in conditions surrounding

the sale of securities.



18 P.D. 12.

For a number of reasons, however, the present act does not provide

sufficient protection for small investors from the fraudulent activities

of unscrupulous stock operators. The Department of Public Utilities

is, properly, primarily charged with the regulation of the great pri-

vately owned companies engaged in public and quasi-public service,

such as the railroads and the lighting and gas companies. The energy

of that Department in recent years has been, of necessity, largely

taken up with the great mass of business connected with the regula-

tion of the rates charged by these public utilities, which presents

many difficult and intricate problems which can well consume the

whole time of that Department. As a result of the demands upon the

time of the Public Utilities Commission and because of an inadequate

staff of investigators, that Commission has found it impossible to give

to the regulation of the sale of securities the attention which that

important matter really deserves.

The security problem is one almost entirely foreign to the natural

scope of activity of the Department of Public Utilities, and it is dif-

ficult for them to transfer their attention from the field of utility

regulation, which occupies the greater portion of their time and inter-

est, to that of stock regulation, which is far removed from their natural

field. It would seem wise, therefore, to relieve the Public Utilities

Commissioners of a great deal of the burden now laid upon them with

respect to the regulation of the sale of securities, not only because

the Commission can ill afford the time and energy required to regu-

late and combat the present serious situation in the security field,

but also because that serious situation needs prompt and energetic

attention.

In accordance with the suggestion of His Excellency, I recommend

that the responsibility for investigating and proceeding against fraud-

ulent stock operators be placed in the Department of the Attorney

General, who is the chief prosecuting officer of the Commonwealth,

and that he be given adequate legal and police assistance for the

purpose of investigating and proceeding against fraudulent operators,

both in the courts by way of criminal prosecution and before the

Department of Public Utilities for the purpose of seeing that the

licenses of those whose activities are unlawful are revoked.

For many reasons the actual granting and revoking of licenses to

deal in securities should remain in a quasi-judicial body. The Public

Utilities Commission is such a body and the responsibility for passing

upon the merits of cases presented to them by the Attorney General

should be left in their hands, with the present adequate provisions for
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appeal to the courts from their decisions. It might well be that the

General Court would not feel justified in entrusting to an elective offi-

cer the responsibility for granting and revoking the licenses to carry

on an important business, and it is also true that that important

function should not be left to the official who investigates the case

and prepares it, but should be exercised by a body at least quasi-judicial

in its nature.

New York, by an energetic and well-directed campaign on jthe part

of the Attorney General, has to a great extent eliminated fraudulent

dealings in securities in that State. By virtue of the provisions of

the so-called Martin Fraud Act in force in that State many of the

fraudulent operators in the security field have been driven from New
York by permanent injunctions, and have taken refuge in the neigh-

boring States, particularly in Massachusetts, where they are still con-

ducting extensive operations. The "Blue Sky" Law, actively enforced,

can do much to eliminate the menace of these fraudulent operations.

In my opinion, it should be supplemented by legislation giving to

the Attorney General powers of investigation and of proceeding in the

courts, similar to those given to the Attorney General of New York
by the Martin Act. By such an act the Attorney General would be

able to proceed in the courts by a bill in equity to enjoin particular

fraudulent schemes which threaten to result in injury to the public

welfare. Such legislation would provide a preventive remedy, which

would forestall the evils of stock frauds rather than leave the Com-
monwealth to proceed by way of criminal prosecution, always of

slight value after the damage has been done to those who have been

defrauded.

After consultation with the Commissioners of the Department of

Public Utilities, especially with Hon. Lewis Goldberg, who has been

of material assistance to me in this matter, I have prepared a draft of

a bill, submitted herewith, amending the "Blue Sky" Law in certain

particulars, which would carry out the reforms which I have suggested

above.

I am also grateful to the officers of the Boston Better Business

Bureau for their helpful suggestions throughout the year.

I should also refer to two closely allied matters which have been

brought to my attention and which I believe the Legislature should

investigate. The first arises out of the practice of issuing so-called

"interim certificates" by bond houses which are floating securities,

prior to the delivery of the actual security. Upon the payment for

the security to be issued, the company furnishes the purchaser with
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a certificate entitling him to receive a bond "as, when, and if" that

bond is finally issued. The company is entitled to take the money and

mingle it with its general funds and use it for any purpose whatsoever,

being under only a contractual obligation to deliver to the holder of

the interim certificate the bond specified or the money paid plus

interest. The purchaser, unless well informed on such matters, usually

thinks that the interim certificate is as good as the bond, and fre-

quently, no doubt, is deceived by the form of the certificate and by

the salesman into such a belief.

In my opinion, the situation is fraught with many possibilities of

fraud and I feel that legislation might well be passed requiring the

money received at the time of the issuance of the interim certificate to

be deposited by the company issuing the certificate in a separate

account, to be used only for the purchase of the bonds, so that the

holder of the certificate may be certain of receiving either the bond

to be delivered to him or the return of his money. Such legislation

would make the company in substance trustee of all money paid in

for the purchase of such certificates. As in many cases it is neces-

sary for the companies floating bond issues to purchase the securities

behind the bonds before issuing them, such legislation should provide

for the use of the funds paid in for the purpose of the purchase of

securities or property upon which the bonds are secured prior to the

actual issue of the bonds. As this matter involves problems of vast

importance to investment bankers generally, any legislation should be

prepared in close co-operation with representatives of those dealing

in such investments, so that their requirements and needs may be

adequately protected, at the same time protecting the public from

misuse of a very useful business convenience by unscrupulous operators.

A second matter in the security field which I should mention is

in connection with the present growth of investment trusts. An in-

vestment trust properly managed and controlled by conscientious and

capable business men is in all respects a satisfactory medium for

'protecting the savings of small investors. Such a trust unquestion-

ably enables them to obtain a wide distribution of risk in stock

investment which they could obtain in no other way. Because, how-

ever, of the intervention of trustees in this method of caring for

savings of small investors there is present not only the risk of bad

management of the companies whose stock the trust carries but also

the danger of either careless or fraudulent management of the trust

itself.
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This type of investment, which should be encouraged by the Com-
monwealth when properly conducted, should, in my opinion, be so

protected that small investors will run no danger of loss because of

the fraudulent management of such trusts. The interests of the bank-

ing houses and corporations conducting such trusts should be carefully

considered and they should not be in any way unduly hampered by

legislation; but because the appeal of these investment trusts is so

largely to the man of small means, I urge that the General Court

consider carefully what measures, if any, are necessary for the pro-

tection of citizens making use of the investment trust as a savings

device.

Billboard Cases.

The so-called billboard cases are a group of bills in equity, consoli-

dated by order of court, brought by various billboard companies and

owners to enjoin the enforcement of the rules promulgated by the

Department of Public Works under the authority of legislation au-

thorizing the regulation of billboards. During the past year hearings

in these cases have proceeded before the master appointed by the court,

Frank H. Stewart, Esq., and the cases have been advanced materially.

The billboard companies who are complainants in this action found

it advisable to widen the scope of their bill in equity considerably by

amendments, and the allowance of the amendments by the court

necessitated several weeks' work by the members of the staff of this

Department in preparing an answer to the new allegations, which

covered over one hundred printed pages. The pleading incident to

the amendments inevitably delayed the cases for some time. At the

present time the complainant billboard companies have not finished

presenting their case before the master and probably will not do so

for some months to come.

In a case involving as many detailed facts as these billboard cases,

other engagements of counsel are bound to interfere materially with

the prompt presentation of it before a master, and hearings have at

present been suspended because of the engagement of counsel for the

billboard companies in extended hearings in a case in the Federal

courts. It is hoped that the hearings in the Federal courts will be

finished by the middle of February, at which time hearings in the

billboard cases will be resumed. The cases will be prosecuted vigor-

ously during the coming year, and the questions of law raised by the

report to be filed by the master should be argued in the Supreme

Judicial Court in the not long distant future.
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The Commonwealth has as yet had no opportunity to present evi-

dence sustaining the constitutionality of the legislation regulating the

billboard nuisance. As soon as the billboard companies complete the

presentation of their evidence before the master, the Commonwealth,

in co-operation with counsel for the town of Concord, also a re-

spondent in these cases, will present evidence which the Commonwealth

contends sustains the constitutionality of the statute and the rules en-

acted in accordance with the statute.

The Initiative and Referendum.

One of the most important of the duties which fall upon the At-

torney General is to certify or to decline to certify initiative petitions.

Amendment XLVIII of the Constitution provides, in substance, that

no initiative petition shall be filed with the Secretary of the Common-

wealth until it has been submitted to the Attorney General and he has

certified that the measure intended for enactment is in proper form

for submission to the people and that it is not substantially the same

as any measure which has been qualified for submission or submitted

to the people within three years of the succeeding first Wednesday in

January, and that it contains only subjects not excluded from the

popular initiative and which are related or which are mutually de-

pendent.

During the past calendar year eleven initiative petitions have been

submitted to the Attorney General. Some of them have been with-

drawn, but others he has had to consider. The Attorney General

is bound by the language of the amendment and cannot certify as

proper for submission any petition which contains a measure having

in it the excluded matters specifically set forth in the amendment,

nor one containing certain propositions inconsistent with rights of

the individual specifically named in the amendment, nor one which

is defective in any point of form. Hearing has been given to parties

interested, either on behalf of or in opposition to measures proposed by

initiative petitions, in order that ample opportunity might be given

for an expression of opinion as to the questions of law and fact in-

volved in the determinations which the Attorney General is required

to make. The Supreme Judicial Court of this Commonwealth, in the

case of Anderson v. Secretary of the Commonwealth, 255 Mass. 366,

has held that the question as to whether the preliminary require-

ments for an initiative petition, prescribed by the Constitution, have

been complied with is for the determination and the decision of the
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Attorney General, and that, in the absence of bad faith, his deter-

mination and decision is final and cannot be set aside by the Supreme

Court.

Settlement of Small Claims against the Commonwealth.

Since the period covered by my predecessor's last annual report

thirty-one claims have been made against the Commonwealth under

St. 1924, c. 395. Of this number, eighteen were approved, represent-

ing a total payment of $2,977.58; nine were heard and disallowed;

and four, aggregating $170, are still pending. In six matters the

Department co-operated with the House Committee on Ways and

Means, investigating the facts and reporting upon claims embodied

in proposed legislation.

Of the claims dealt with as above, twenty-one arose from auto-

mobile accidents, one of which resulted in the death of a motor

cyclist; two were for remuneration for peculiar services; two were

for property damage suffered by lessees at Commonwealth Pier; one

for a fall on icy steps; one for property lost at a State hospital; one

for a fall on a manhole cover on the Charles River Esplanade; two

for wearing apparel damaged at the State House; and one for de-

struction of tubercular cattle.

Shellfish Industry.

In June, 1927, the Commissioner of Public Health, upon being in-

formed by the Attorney General of the latter's opinion that under

the law as it now stands (G. L., c. 130, § 139, as amended by St.

1926, c. 370), the Commissioner was without power to recall or enforce

the return of certificates relative to the condition of tidal waters and

flats in respect to contamination, ceased to issue such certificates.

Later a conference was held by the Attorney General with the Com-
missioner and with a large number of persons interested in the shell-

fish industry, and a new set of regulations was compiled by the De-

partment of Public Health relative to the issuance and use of such

certificates, commonly known as bed certificates, and the Commissioner

began again to issue the same. It was plainly stated by the Commis-

sioner at this conference that he would bold the houses shipping shell-

fish out of the State strictly responsible for the quality of the shellfish

so handled by them.

I recommend the passage of legislation which will enable the De-

partment of Public Health to exercise certain supervision over the
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shellfish industry, that it may afford to the inhabitants of this Com-

monwealth the same protection against infected shellfish which it is

now able, under existing statutes, to provide for the citizens of other

States.

Under the existing provisions of said G. L., c. 130, § 139, as

amended, the Commissioner of Public Health is authorized to make

rules and regulations relative to issuing tags or certificates con-

cerning shipments or consignments of shellfish to points outside

the Commonwealth. The giving of these tags or certificates by the

Commissioner to houses exporting shellfish from Massachusetts is

dependent upon the purity of the product so shipped by such houses,

respectively, and the obtaining from him of such certificates or tags

by such shippers is treated by other States as a necessary prerequisite

to the handling of shellfish shipped from Massachusetts in the markets

of such other States. The Commissioner of Public Health has no

such power at the present time relative to the shipment, consignment

or use of shellfish within the Commonwealth. He is therefore unable

to provide the same protection to the inhabitants of Massachusetts

as the statute enables him to give to those of New York and other

States. This inequality in the power of enforcement of the laws di-

rected toward maintaining the purity of sea food should be remedied,

and adequate authority given to the Commissioner or to the Depart-

ment of Public Health to deal with shellfish used, shipped or consigned

to points within as well as without the Commonwealth.

Public Administration.

Because of the possible interest of the Commonwealth in these

estates by way of escheat, the Department of the Attorney General,

representing the Treasurer and Receiver General, is interested in the

administration of the estates of persons who have died without known
heirs. At the present time such estates are administered by public

administrators who are compensated by such charges as are allowed

by the Probate Court upon the rendering of the administrator's ac-

counts. These charges vary fairly directly with the size of the estate.

From time to time dissatisfaction is expressed with the system by

which these estates are administered, a system which leaves the proper

administration of that estate to the individual initiative of a public

administrator selected more or less by chance by some person inter-

ested in the estate.

It has been suggested by persons interested in the question, including

certain public administrators, that these duties could be more prop-
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erly carried out by some salaried public official, as, for instance, the

register of probate in each county through delegation of the duties to

an assistant register. The present system has worked satisfactorily

for some years and should not be changed unless it is certain that a

new method can be devised which will result in benefits commensu-

rate with the weight of the additional duties imposed upon the public

official to whom the administration of such estates is to be committed.

The advisability of any action in this matter cannot be properly de-

termined without a careful investigation of the whole situation with

respect to public administration, and I suggest that some provision

for such an investigation might well be made by the General Court.

Fraud in State Examinations.

For the purpose of eliminating fraud in State examinations a pen-

alty should be imposed adequate to meet the situation. The bar

examinations are not the only instances in which fraud has been

discovered. In other cases I have been informed that an applicant has

employed another person to take the examination in his place, a prac-

tice which might well result in the issuing of a license to a person not

properly qualified.

It is difficult to secure convictions in cases of this type, and I recom-

mend that legislation be enacted to deal directly with this evil.

Disbarment of Attorneys.

The law with reference to the disbarment of attorneys at law is,

in my opinion, unsatisfactory and requires attention. G. L., c. 221,

§ 40, as amended by St. 1924, c. 134, provides that an attorney may
be removed by the Supreme Judicial or the Superior Court, and

that, whenever a petition is filed for the removal of an attorney, the

proceedings thereafter shall be conducted by an attorney to be desig-

nated by the court. Under this recent law it has been the custom for

bar associations to file petitions. It is my experience that the various

bar associations of our Commonwealth do not function properly, with

the result that there are many cases of members of the bar who de-

serve censure at least, but who, because of the laxity of the bar asso-

ciations, have escaped any manner of punishment. Many persons

have made complaints to the bar associations first, and then to the

Attorney General, because of the failure to secure any satisfaction

from them. Several of the cases were ones in which attorneys were

seriously at fault, and where, with prompt attention, victimized clients

could have been aided.
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I recommend the adoption of the suggestion embodied in the second

report of the Judicial Council outlined on pages 29-33, namely: That

the justices of the Supreme Judicial Court appoint in each county a

"bar counsel," whose duty it shall be to make a preliminary investi-

gation respecting any complaint of professional misconduct on the part

of a member of the bar; and shall appoint three or more "bar mas-

ters," who shall hear such cases as the bar counsel deems it proper

to submit to them; that witnesses may be summoned to testify

before them, and shall be sworn; that the records of all such cases

shall be filed with the clerk of courts and shall be public records

;

that the bar masters shall either (a) dismiss the case, or (b) administer

a written censure to the person charged, or (c) report their findings

to the Supreme Judicial Court; that any findings so reported shall be

conclusive of the facts, and after the filing of the same and after such

hearing, if any, as the court shall order, the court shall either dismiss

the case, censure the person charged or suspend or disbar him.

The present system of voluntary unofficial agencies undertaking

the work of investigating complaints has not been satisfactory. Bar

associations have no official standing and have no power to summon
witnesses or administer oaths. In addition thereto, their failure to

act promptly in all cases has caused a lessening of public respect for

their work.

An official body of competent men will soon regain the confidence

which has been lacking for several years. Attorneys themselves

are prone, under the present arrangement, to do things which otherwise

they would not do if they knew that their actions would be carefully

scrutinized by constituted authority, with the probability that punish-

ment would follow.

Rules and Regulations of the Director of Forestry.

G. L., c. 132, § 34, gives to the Director of Forestry authority to

make certain rules and regulations relative to hunting and fishing

in the state forests. No penalty is provided for a violation of such

rules and regulations, and I recommend that the Legislature provide

such a penalty.

Revocation of Plumbing Licenses.

The State Examiners of Plumbers are considerably hampered in

their important work for the reason that they have not an adequate

power to revoke plumbing licenses. Many vexatious instances occur

where the only feasible remedy is a revocation of the license. Plumb-
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ers are aware of the fact that the power of the Examiners to revoke

is very limited and certain of them, conscious of this fact, frequently

pay little or no heed to laws and regulations. No more effective

method of dealing with this situation can be found than that of

conferring upon the examiners the power to revoke for sufficient cause.

A section should be inserted in G. L., c. 142, similar to section 4 of

chapter 141, which chapter deals with "supervision of electricians."

Said section 4 is as follows:

No certificates issued under this chapter shall be assignable or transferable.

They may, after hearing, be suspended or revoked by the examiners upon failure

or refusal of a licensee to comply with the rules and requirements of the examiners,

or for other sufficient cause.

Report of Joint Special Committee on Elections.

I recommend that the report of the Joint Special Committee on

Elections be accepted in so far as it deals with corrupt practices and

with the proposed amendments to articles XXI and XXII of the

amendments to the Constitution of Massachusetts.

Interstate Rendition and Extradition.

During this fiscal year 328 interstate rendition cases were handled

and 1 extradition case. Of these cases 113 were for non-support,

desertion or abandonment.

There have been 15 hearings on the applications for rendition and

two petitions for writs of habeas corpus.

Charles Ponzi, after a vigorous fight to avoid being brought back

to this Commonwealth, was eventually returned by the State of Texas

on February 15, 1927.

Department of the Attorney General.

The number of official opinions rendered by the Department during

the year was 99.

The collections of the Department for the fiscal year amounted to

$112,057.10.

Four cases have been argued in the United States District Court and

1 case before the United States Circuit Court of Appeals. One case

was argued before the United States Court of Claims and 2 petitions

for writs of certiorari before the Supreme Court of the United States.

Fourteen cases have been argued before the Supreme Judicial Court of
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this Commonwealth, and there have been 65 hearings and trials before

a single justice of that court. There was 1 appearance before the

Grand Jury for the County of Suffolk, and 42 trials in the Superior

Court. Fourteen cases have been tried in the Probate Court, and 5

cases in the local district courts. The Department has been in at-

tendance at 19 hearings and conferences before the Industrial Accident

Board. Fifteen hearings have been had on rendition. The Depart-

ment has filed appearances in 120 cases in the Land Court. There

were continued hearings before the master in the billboard cases.

Publication of the Opinions of the Attorneys General.

I recommend that a sufficient sum of money be appropriated for

the purpose of continuing the publication of the opinions of the Attor-

neys General, there now being, in my judgment, a sufficient number of

public interest to warrant the publication of Volume VII.

Annexed hereto is a draft of a bill entitled "An Act in regulation of

the promotion and sale of securities and for the prevention of fraud,
"

a statement of appropriations and expenditures, a list of capital cases

throughout the Commonwealth, and such official^ opinions rendered

throughout the past year as it is thought may be of interest and which

properly may be made public at this time.

Respectfully submitted,

ARTHUR K. READING,
Attorney General.



P.D. 12. 29

AN ACT IN EEGULATION OF THE PROMOTION AND SALE OF
SECURITIES AND FOR THE PREVENTION OF FRAUD.

Be it enacted, etc., as follows:

Section 1. Clause (a) of section two of chapter four hundred and ninety-nine

of the acts of nineteen hundred and twenty-one, being chapter one hundred and
ten A of the General Laws, known as the Sale of Securities Act, is hereby amended
by inserting at the end of said clause the following sentence : — The powers granted

to the commission under this chapter, except where expressly provided to the

contrary, may be exercised by a single commissioner or by a deputy or subordinate

appointed by the commission to exercise such powers, subject to review as pro-

vided by section seven of this chapter, — so as to read as follows:— (a) "Com-
mission", the commission supervising and controlling the department of public

utilities under chapter twenty-five. The powers granted to the commission under

this chapter, except where expressly provided to the contrary, may be exercised

by a single commissioner or by a deputy or subordinate appointed by the com-
mission to exercise such powers, subject to review as provided by section seven of

this chapter.

Section 2. Clause (g) of section two of said chapter four hundred and ninety-

nine of the acts of nineteen hundred and twenty-one, is hereby amended by strik-

ing out the word "gross" in the third line of said clause, and by inserting after the

word "negligence" in the third and fourth lines of said clause the words:— or

made without the use of ordinary care in determining whether or not such mis-

representation is true, — and by inserting after the word "commission" in the

eleventh line of said clause the following:—- and making or attempting to make in

the commonwealth any fictitious or pretended purchases or sales of securities or

commodities; or attempting to affect the price of securities or commodities by the

use of any device, artifice, or scheme of fictitious or pretended purchases, sales,

or transactions as are ordinarily known as wash sales; or publishing reports of

fictitious or pretended sales or purchases or of wash sales, — so as to read as fol-

lows:— (g) "Fraud" and "fraudulent" shall include any misrepresentation in

any manner of a relevant fact, such misrepresentation being intentionally dis-

honest or due to negligence or made without the use of ordinary care in determining

whether or not such misrepresentation is true, 'and any promise or representation

or prediction as to the future not made honestly and in good faith, or an intentional

failure to disclose a material fact; the gaining directly or indirectly, through the

sale of any security of an underwriting or promotion fee or profit, selling or man-
aging commission or profit, so gross and exorbitant as to be unconscionable and

fraudulent, and any scheme, device or artifice to obtain such a profit, fee or com-

mission; and making or attempting to make in the commonwealth any fictitious

or pretended purchases or sales of securities or commodities; or attempting to

affect the price of securities or commodities by the use of any device, artifice, or

scheme of fictitious or pretended purchases, sales, or transactions as are ordinarily

known as wash sales; or publishing reports of fictitious or pretended sales or

purchases or of wash sales; provided, however, that nothing herein shall limit or

diminish the full meaning of the terms "fraud" and "fraudulent" as applied or

accepted in courts of law or equity.
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Section 3. Said chapter four hundred and ninety-nine of the acts of nine-

teen hundred and twenty-one is further amended by inserting immediately after

section sixteen of said chapter the following sections :

—
Section 17. Whenever it shall appear to the attorney general, either upon

complaint or otherwise, that there is a violation of any of the provisions of this

chapter or that in the advertisement, purchase, or sale within this commonwealth

for future delivery of any commodity dealt in on any exchange or the delivery' of

which is contemplated by transfers of negotiable documents of title, or that in the

sale, promotion, negotiation, advertisement, or distribution within this common-

wealth of any security, including those exempted from the operation of the pro-

visions of this chapter under section three, any person shall have employed, or

employs, or is about to employ any device, scheme, or artifice to defraud or to obtain

money or property by means of false pretense, representation, or promise; or that

any person is engaged in or is about to engage in any fraudulent scheme or fraud

as defined under clause (g) of section two of this chapter, or whenever he believes

it to be in the public interest that an investigation be made, he may in his discretion

require or permit any person to file with him a statement under oath or otherwise

or upon written interrogatories as to all the facts and circumstances concerning

the subject matter which he believes it is to the public interest to investigate.

The attorney general may also require such other data and information as he

may in his discretion deem relevant, and may make such special and independent

investigations as he may in his discretion deem necessary, and for the purposes

of such investigation the attorney general or such assistant attorney general as

may be designated by him is empowered to subpoena witnesses, compel their at-

tendance, administer oaths and examine them.

If a person subpoenaed to attend such an inquiry fails to obey the demand of

the subpoena without reasonable cause, or if a person in attendance upon such

inquiry shall without reasonable cause refuse to be sworn or to be examined or to

answer a question or to produce a book or paper when ordered so to do by the

officer conducting such inquiry, or if a person fails without reasonable cause to per-

form any act required to be performed hereunder, he shall be guilty of a misde-

meanor. It shall be the duty of all public officers, deputies, assistants, subordinates,

clerks or employees and of all other persons to render or furnish to the attorney

general, or his designated assistant, when requested, all information or assistance

in their possession or within their powers. Any officer participating in such in-

quiry and any person examined as a witness upon such inquiry, who shall disclose

to any person other than the attorney general or a properly designated assistant

of the attorney general, the name of any witness examined or any other informa-

tion obtained upon such inquiry, except as directed by the attorney general or his

properly designated assistant, shall be guilty of a misdemeanor.

Section 18. Whenever the attorney general shall believe from evidence satis-

factory to him that any person is engaged in, or is about to engage in, any fraudulent

practice or transaction, or any transaction heretofore referred to as against the

public interest, he may file an information in equity in the superior court for the

county of Suffolk, regardless of the county in which the transaction complained

of arises, or in such county, in the name of the commonwealth, against such per-

son, to enjoin such person and such other person or persons as may be involved

therein from continuing in such fraudulent practices or engaging therein, or doing

any act or acts in furtherance thereof, and upon satisfactory proof of the fraudu-
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lent practice, fraud or other action against the public interest such decree may be

entered awarding such preliminary or final injunction or temporary restraining

order as justice and equity may require.

Section 19. Upon a showing by the attorney general in his application for a

preliminary injunction hereunder that the defendant named in the action or an
officer thereof has refused to be sworn or to be examined or to answer a material

question or to produce a book or paper relevant to the inquiry, when duly ordered

so to do by the attorney general or an assistant attorney general delegated by him
duly conducting an inquiry into the subject matter forming the basis of the appli-

cation for such preliminary injunction, such refusal shall be 'prima facie proof that

such defendant is or has been engaged in fraudulent practices as set forth in such

application, and a preliminary injunction or temporary restraining order may
thereupon issue without any further presentation of evidence by the attorney

general.

Section 20. In any proceeding in equity brought by the attorney general under

the provisions of this chapter the court at any stage of the proceedings may ap-

point a receiver of any or all property obtained by any party to the proceeding by
means of fraudulent practices, including also all property with which such property

has been mingled, if the property thus fraudulently obtained cannot be identified

in time because of such commingling, together with any or all books of account

and papers relating to the same. Such receiver shall be subject to all the duties

of receivers as appointed by the court in any proceeding in equity within the

commonwealth.

Section 21. If any person shall ask to be excused from testifying or producing

any book, paper, or other document before the attorney general or assistant desig-

nated by him or before any court or magistrate upon any trial, investigation, or

proceeding initiated by the attorney general or court pursuant to the provisions

of this chapter upon the ground or for the reason that testimony or evidence,

documentary or otherwise, required by him may tend to incriminate him or to

convict him of a crime or to subject him to a penalty or forfeiture, and shall not-

withstanding be directed by the court, magistrate, or officer conducting the inquiry

to testify or to produce such book, paper, or document, he must none the less

comply with such direction; but in such event he shall not thereafter be prosecuted

or subjected to any criminal penalty or forfeiture for or on account of any trans-

action, matter or thing concerning which he may testify or produce evidence,

documentary or otherwise, pursuant thereto, and no testimony so given or pro-

duced shall be received against him upon any criminal action, criminal suit or

proceeding, criminal investigation, criminal inquisition, or inquiry of a criminal,

nature; provided, however, that no person so testifying shall be exempt from

prosecution or punishment for any perjury committed by him in his testimony

as herein provided for, nor shall immunity apply to corporations.

Section 22. Whenever it shall appear to the attorney general, either upon
complaint or otherwise, that any person is engaged, or is about to be engaged, in

fraud or fraudulent practices under the provisions of this chapter, he may file an
information before the commission against the persons alleged to be engaged in

such fraudulent practices, and the commission shall after notice and hearing enter

such order with respect to the registration of any broker or salesman registered

under this act, or with respect to the sale of any security as may seem to it to be

required in the public interest.
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STATEMENT OF APPROPRIATIONS AND EXPENDITURES

For the Fiscal Tear.

General appropriation for 1927 $100,000 00

Appropriation for small claims 5,000 00

Supplemental appropriation 2,500 00

$107,500 00

Expenditures.

For salary of Attorney General $7,999 99

For law library 1,356 76

For salaries of assistants . 41,643 69

For clerks 9,230 51

For office stenographers 8,354 49

For telephone operator 1,102 00

For legal and special services 22,549 65

For office expenses and travel 4,026 47

For court expenses 2,505 45

For small claims 3,973 20

Total expenditures $102,742 21
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CAPITAL CASES.

Indictments for murder disposed of during the year 1927.

Berkshire County. — In charge of District Attorney Charles R.

Clason: Louis Mercier, Herbert T. Munson, Luther Todd and Mary

Todd.

Bristol County. — In charge of District Attorney William C. Cross-

ley: Peter Dyer, Gertrude F. Gibbons, Jan Kaminski, Joseph Kapinos

and Charles F. Lewis.

Essex County. — In charge of District Attorney William G. Clark:

John Frisone, Leo Nolin and Herman A. Reed.

Hampden County. — In charge of District Attorney Charles R.

Clason: Charles Chambers, Albert L. Doe, Michael Fiorentino,

Thomas Kosier, Antoine William LaFogg and Raymond Scott.

Middlesex County. — In charge of District Attorney Robert T.

Bushnell: Frederico Mula and Asaird G. Saab.

Norfolk County. — In charge of District Attorney Winfield M.

Wilbar: Celestino Madeiros, Nicola Sacco and Bartolomeo Vanzetti.

Plymouth County. — In charge of District Attorney Winfield M.

Wilbar: James B. Stoddard.

Suffolk County. — In charge of District Attorney William J. Foley

:

George Rutkawsky and Guiseppe Turco.

Worcester County. — In charge of District Attorney Charles B.

Rugg: Louis H. Baum.

The following indictments for murder are pending:

Berkshire County. — In charge of District Attorney Charles R.

Clason: William F. Keefe. 1

Bristol County. — In charge of District Attorney William C. Cross-

ley: Napoleon Pelletier and Antone Silvia. 1

Essex County. — In charge of District Attorney William G. Clark:

James Kamanis, George Metaxatos and George Elmer Harrison

Taylor.

Middlesex County. — In charge of District Attorney Robert T.

Bushnell: Joseph Foster Buckley, Jerry Gedzium, Herbert J. Gleason

and William N. Nern. 1

Suffolk County. — In charge of District Attorney William J. Foley:

Gangi Cero, Alesandro Diotalevi, Giuseppe Fedanza, 1 Joseph Greco,

Whitfield Lovell, Lorenzo D. Perrone 1 and Walter Perry.

Worcester County. — In charge of District Attorney Charles B. Rugg:

Nathan Desatnick.

« Committed to State Hospital.
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OPINIONS.
Division of Highways— Alteration of State Highway— Abandonment.

Upon an abandonment of any part of a State highway, formerly an
existing town way, title to the land so abandoned is in the former

owners, free of any easement in favor of a town for purposes of a way.

Dec. 6, 1926.

Hon. William F. Williams, Commissioner of Public Works.

Dear Sir: — You have asked my opinion upon the following question:—
"Whether or not, in cases where new cut-off lines are laid out and

built by the Division of Highways and the existing State highway for

which the cut-off line is substituted is abandoned by the Division of

Highways, such abandonment causes the title in the old State highway
to revert to the abutting owners, or does it revert in part to the abutting

owners and in part to the town, the portion reverting to the town being

that portion which was a town way before the State highway was originally

laid out?"

I assume that the question relates to an "alteration" of a State high-

way which has been laid out in part over an old town way, upon a petition

made under the provisions of G. L., c. 81, § 4, or earlier statutes of similar

import.

It is provided by G. L., c. 81, § 5, as amended by St. 1921, c. 427, that,

after the Division of Highways has acted upon such petition and has

duly laid out and taken charge of the way referred to therein, "thereafter

said way shall be a state highway."

I am of the opinion that the laying out and taking charge of an existing

town way as a State highway, or the laying out and taking charge of a
new way which follows to such an extent the lines of an existing town
way as practically to supersede it, although not following its lines exactly

at all places, as a State highway, under G. L., c. 81, § 4, and § 5 as amended,
works a discontinuance of any easement which a town may have acquired

by an earlier taking by eminent domain for such a town way; and that

upon the abandonment by the Division of Highways while acting under
section 6 of any part of the land formerly used as such a town way, title

to such land is then in the former owners or their legal representatives,

free of any easement in favor of the town for purposes of a way.
It is an established principle of law that the public lose their right to

a highway by discontinuance, where they have abandoned it and accepted
another in its stead under provisions of law {Commonwealth v. Boston &
Albany R.R. Co., 150 Mass. 174; Bliss v. Deerfield, 13 Pick. 102; Hobart
v. Plymouth, 100 Mass. 159, 163), and the acts done under sections 4
and 5 afford ample evidence of the abandonment of an old and the accept-

ance of a new way in place thereof on the part of the inhabitants of a town
formerly having the old way. See also Tinker v. Russell, 14 Pick. 279.

The intent of the Legislature that the petition for and the laying out of

the State highway should, by force of the statute, work a complete dis-

continuance of the rights of municipal bodies in old ways superseded and



P.D. 12. 35

physically converted into a new highway, appears to be expressed in

G. L., c. 81, and in the earlier statutes upon the subject, particularly by
the use of the words "and thereafter said way shall be a state highway."

The Legislature has full control over public ways, and they may be dis-

continued by direct enactment or through such instrumentalities as the

Legislature may designate. Cones v. Benton County, 137 Ind. 404.

The complete incorporation of identity of the older way in the new
highway and the extinguishment of any existing rights therein when the

new highway took the place of the existing way is also indicated to some

degree by the fact that prior to St. 1921, c. 427, in which specific power

to discontinue a State highway was given, the Division was without

authority to discontinue any part of a State highway once the same had

been laid out under the provisions of G. L., c. 81, and earlier statutes of

similar import. II Op. Atty. Gen. 378; III ibid. 113. In I Op. Atty.

Gen. 284, it was said by one of my predecessors in office, in considering

one of such earlier statutes :

—
"I am of the opinion that these proceedings constitute a taking of the

highway by the Commonwealth analogous to the taking of land for the

purposes of a highway by county commissioners and by municipal boards;

and that . . . the way, if an existing town or county way, ceases to be

such and becomes a State highway. If it is a new way, then it is by such

proceedings established as a State highway, in the same sense that a new
way is established by the proceedings of local boards. It follows that the

liability of the town to keep the road is determined by these acts; when
the commission 'takes charge' of the highway, the town is discharged."

It is to be noted that although provisions for the alteration of a State

highway are set forth in G. L., c. 81, § 6, and provisions for the abandon-

ment of land or rights taken for such highway were contained in G. L.,

c. 81, § 12, and are now embodied in section 12, as amended by said St.

1921, c. 427, in which it is stated that after such an abandonment title to

the land or rights given up shall revest "in the persons in whom it was
vested at the time of the taking, or their heirs and assigns," it was held

in an opinion of one of my predecessors in office (III Op. Atty. Gen. 113),

with which I concur, that these provisions for revesting title relate only

to that portion of an existing location which is not to be incorporated

into the highway as finally constructed for use, and hence have no appli-

cability to the facts which you set forth and upon the existence of which

your question is predicated.

If, however, the highway which was laid out by the Division was not

"an existing way" within the meaning of G. L., c. 81, § 4, and does not

follow to such an extent the lines of an old town way as practically to

supersede it, then I am of the opinion that as to any land abandoned by
the Division which was part of such old way the same is charged after

such abandonment with an easement as against the abutting owners for

the purposes of a way, if acquired by a previous taking of a town by
eminent domain (New England Tel. & Tel. Co. v. Boston Terminal Co.,

182 Mass. 397; Perley v. Chandler, 6 Mass. 455); but if the town previ-

ously acquired the fee in the land occupied by such way by deed, then

the abutting owners would not have rights other than easements therein.

Very truly yours,

Jay R. Benton., Attorney General.
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Civil Service— Laborer— Retention in Employment.

The fact that a laborer in the employ of the Commonwealth was con-

victed of keeping and exposing intoxicating liquor for sale does not

of itself warrant the Department of Civil Service and Registration

in refusing to allow his retention in the service of the Commonwealth,
under G. L., c. 31, § 17.

Dec. 8, 1926.

Hon. Payson Dana, Commissioner of Civil Service.

Dear Sir:— You state that a certain man has been properly employed
under civil service as a laborer in the public works department of Boston

for over ten years. On May 7, 1926, at the request of the public works

department, his temporary employment as an inspector was authorized

for three months, and was extended for three months on August 11, 1926.

He was employed as inspector only in cases of emergency, and has con-

tinued at all times on the payroll as a laborer, at laborer's wages. On
February 17, 1926, he was convicted of keeping and exposing liquor for

sale and was fined fifty dollars. On receipt of notice of this record of

conviction on October 27, 1926, and acting under G. L., c. 31, § 17, you
immediately revoked the authorization for his appointment as inspector

and refused to allow his further employment either as laborer or inspector

and withheld the payment of compensation to him. You further state

that the case has been appealed to the full board of Civil Service Com-
missioners, which board has requested you to obtain my opinion on the

following question: Does the provision in G. L., c. 31, § 17, apply to this

case on the facts presented?

G. L., c. 31, § 17, as amended by St. 1922, c. 36, provides as follows:—
"No person habitually using intoxicating liquors to excess shall be

appointed, employed or retained in any position to which this chapter

applies, nor shall any person be appointed or employed in any such posi-

tion within one year after his conviction of any crime against the laws of

the commonwealth; provided, that the commissioner may in his discre-

tion authorize the appointment or employment, within said year, of a
person convicted of a violation of any rule or regulation made under
section thirty-one of chapter ninety or of any of the provisions of said

chapter ninety relating to motor vehicles except those of sections twenty-
three to twenty-five, inclusive."

It is significant that the first part of said section, referring to persons

habitually using intoxicating liquors to excess, provides that no such
person shall be appointed, employed "or retained" in any position, while

the provision referring to a person convicted of any crime against the laws

of the Commonwealth provides that no such person shall "be appointed
or employed," the word "retained" being omitted in this instance. An
examination of the history of said section 17 discloses that this omission

was intentional on the part of the Legislature.

St. 1884, c. 320, is entitled "An Act to improve the civil service of the

Commonwealth and the cities thereof." Section 3 of said chapter

provides :
—

"No person habitually using intoxicating beverages to excess, shall be

appointed to, or retained in any office, appointment or employment to

which the provisions of this act are applicable; nor shall any vendor of

intoxicating liquor be so appointed or retained."
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Section 4 provides :
—

"No person shall be appointed to or employed in any office to which
the provisions of this act are applicable within one year after his convic-

tion of any offence against the laws of this Commonwealth; and if any
person holding such an appointment or in any such employment shall be

convicted of the violation of any such law, he shall be immediately dis-

charged from such appointment or employment."

In the third annual report offthe board of police for the city of Boston
(December, 1887), at page 5, is the following recommendation:—
"The Board recommends that chapter 320, Acts of 1884, entitled 'An

Act to improve the Civil Service of the Commonwealth and the cities

thereof,' be amended by striking out all the words in section 4 after the

semi-colon, to wit, 'and if any person holding such an appointment or

in any such employment shall be convicted of the violation of any such

law, he shall be immediately discharged from such appointment or em-
ployment.' This provision is a constant menace to the police force and
has a tendency to materially affect its efficiency."

Presumably as a result of this recommendation, the Legislature in the

following year enacted St. 1888, c. 334, amending St. 1884, c. 320, § 4,

by striking out the last clause thereof, so that, as amended, said section

should read as follows :
—

-

"No person shall be appointed to, or employed in, any office to which
the provisions of this act are applicable, within one year after his con-

viction of any offence against the laws of this commonwealth."

In this form the law in this particular was carried into the Revised Laws
(c. 19, § 17), section 16 referring to persons habitually using intoxicating

liquors to excess and to vendors of intoxicating liquors.

Gen. St. 1915, c. 76, entitled "An Act exempting vendors of intoxicat-

ing liquors from certain disqualifying provisions of the civil service laws,"

amended R. L., c. 19, § 16, by striking out said section and inserting in

place thereof the following :
—

"No person habitually using intoxicating liquors to excess shall be

appointed to or retained in any office, appointment or employment to

which the provisions of this chapter apply."

In the General Laws, R. L., c. 19, §§16 and 17, as amended, are com-
bined in one section, to wit, G. L., c. 31, § 17.

The history of this legislation and also the phraseology of section 17

clearly indicate that the provision therein, "nor shall any person be ap-

pointed or employed in any such position within one year after his con-

viction of any crime against the laws of the commonwealth," applies

solely to applicants for appointment or employment and not to appointees

or employees, while no person habitually using intoxicating liquors to

excess shall be appointed, employed "or retained" in any position to

which said chapter applies.

There are many crimes against the laws of the Commonwealth, both

felonies and misdemeanors. Some of the latter are mala prohibita and do

not involve any degree of moral turpitude or even criminal intent. It is

obvious that the Legislature never intended that one holding a civil service

position should lose such position and not again be appointed or employed
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under civil service within one year after his conviction of each and every
crime against the laws of the Commonwealth.

In the case to which you have directed my attention you state that
the person referred to was convicted of the crime of keeping and exposing
liquor for sale. I am accordingly of the opinion that in the absence of

any allegation that said person habitually used intoxicating liquors to

excess, G. L., c. 31, § 17, does not apply to the case under consideration,

and that, on the facts presented, the Department of Civil Service and
Registration is not authorized to refuse to allow his further employment
as laborer or to withhold the payment of compensation to him.

Very truly yours,

Jay R. Benton, Attorney General.

Division of Highways— Removal of Buildingsfrom Land taken— Procedure.

Three modes of procedure are available to the Division of Highways to

effect the removal of buildings from land taken for the widening of a
State highway.

Dec. 11, 1926.

Hon. William F. Williams, Commissioner of Public Works.

Deae Sir:— You have asked my advice relative to the following matter
set forth in your letter to me :

—
"Early this year the Division of Highways widened the State highway

in Weymouth and made takings for the widening under the provisions of

G. L., c. 79. There are two buildings the owners of which have not con-
formed with the orders of the Division to remove the same, and it is desired
to know just what procedure to take in order to get the buildings removed.
(SeeG. L.,c. 79, §13.)"

The following modes of procedure to effect the removal of the buildings,

which I assume stand upon land taken for the purposes described in the
paragraph quoted above from your letter, but which were not themselves
taken, are open to the Division of Highways

:

(1) If a time for the removal of such buildings was specified in the order
of taking, and has now elapsed, the Division may proceed under G. L.,

c. 79, § 13, to sell the buildings at public auction. If at the sale no one bids
for them, under the terms of section 13 the owner will be taken to have
relinquished his right in them, and the Division may remove them or deal
with them in such manner as is deemed best to relieve the highway from
obstruction occasioned by them. The Division will have such implied
authority by virtue of the provisions of section 13 as will enable it to go
upon the adjoining land of the owner for the purpose of making such re-

moval. If the buildings are purchased at such sale and the new owner fails

to remove them after reasonable notice in writing from the Division, he
will be held to have relinquished his right therein, under the concluding
sentence of section 13, and they may be removed. By virtue of the taking
and of the sale under the authority of the statute, the buildings are to be
considered as so severed from the realty as to have become personal prop-
erty, within the meaning of the last sentence of the section, and therefore
by failure to remove in accordance with the provisions of such sentence the
right of the owner acquired by the sale will be taken as relinquished to the
body who acquired the land by eminent domain. If notice to remove was
not embodied in the original order of taking, this procedure will not be
open to you.
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(2) A further method of proceeding is available to the Division, irre-

spective of the mode provided for in G. L., c. 79, § 13. Under the provisions
of G. L., c. 81, § 22, the Division of Highways may give the owner or occu-
pant of the buildings written notice to remove them forthwith from the
highway. If he fails to comply with the order, the Division may remove
the buildings to the adjoining land of the owner or occupant. For the
purpose of removing the buildings to such adjoining land, the Division
has implied authority, under the terms of section 22, to enter upon the
adjoining land for all purposes necessary to effect such removal. The
Division has no authority under this section to cut a building in parts, if

only a portion protrudes into the highway, and remove one part of the
building alone.

(3) If procedure under G. L., c. 79, § 13, cannot be adopted, and if it is

in fact impossible by reason of lack of sufficient space in the adjoining land
to remove the buildings to such land (or further back upon such land if the
necessities of the case require only the latter form of removal), then recourse

is to be had to the courts to compel the owner or occupant of the building

to abate a public nuisance caused by the obstruction of the highway by
so much of the building as projects therein, and the owner may be required

by a court to make such abatement, either by cutting off the portion of the
building which so projects or by some other feasible mode, at his own
expense.

Very truly yours,

Jay R. Benton, Attorney General.

Massachusetts Agricultural College— Expenditure of Funds from Federal
Government— Commission on Administration and Finance.

Employees of the Massachusetts Agricultural College are State employees
even if their salaries are paid out of funds provided by the Federal
government; and money received from the sale of products raised

at the college is the property of the Commonwealth even if such
products are produced by the aid of funds provided by the Federal
government.

The Commission on Administration and Finance has authority to approve
publications of the Experiment Station of said college, paid for out of

money provided by the Federal government, but has no authority

to approve or disapprove of expenditures for travel paid for out of

money so provided.

Dec. 14, 1926.

Dr. Payson Smith, Commissioner of Education.

Dear Sir:— You have asked my opinion upon certain questions

relating to the administration of funds received by the Massachusetts
Agricultural College from the Federal government for the use of the

Agricultural Experiment Station from appropriations made under the

Acts of March 2, 1887, March 16, 1906, and February 24, 1925; 24 U. S.

Stat, at L. 440; 34 ibid. 63; 43 ibid. 970.

The first of these acts, known as the Hatch Act, provided for the estab-

lishment of agricultural experiment stations under the direction of the

land grant colleges created in accordance with the Act of July 2, 1862

(12 U. S. Stat, at L. 503). It was declared to be the object and duty of

those experiment stations to conduct researches and experiments relative

to plants, animals, soils, etc., and bearing on the agricultural industry of
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the United States; and annually to make to the governor of the State

a full and detailed report of its operations, including a statement of receipts

and expenditures, copies of which were to be sent to the Secretary of

Agriculture and the Secretary of the Treasury. For the purpose of paying
the expenses of conducting such researches and experiments and publishing

the results an annual sum of money was appropriated to each State, to be
paid "to the treasurer or other officer duly appointed by the governing
boards of said colleges to receive the same." It was further provided
that nothing in the act should be construed to impair or modify the legal

relation existing between the colleges and the State governments; and the

grants of money authorized were made subject to the legislative assent

of the several States. The two later acts, known respectively as the

Adams Act and the Purnell Act, made additional appropriations "for the

more complete endowment and maintenance" of said agricultural and
experiment stations. It was further provided in those two acts that the

officers receiving the funds should make detailed statements to the Secre-

tary of Agriculture of the amount so received and of its disbursement.

These acts and the grants of money therein provided were each severally

accepted by the Legislature of Massachusetts. St. 1887, c. 212; St. 1906,

c. 330; St. 1925, c. 253. In the act of 1906 it was further provided that

"the Massachusetts Agricultural College is hereby authorized and desig-

nated to receive said grant of moneys," and in the act of 1925 it was
provided that "the trustees of the Massachusetts Agricultural College,

in charge of the Massachusetts agricultural experiment station, are hereby
authorized to receive the funds granted by said act and to use and expend
the same in furtherance of the purposes and objects therein set forth."

The Massachusetts Agricultural College was incorporated, pursuant to

the Federal act of 1862, by act of the Massachusetts Legislature (St. 1863,

c. 220) as a public charitable corporation. See III Op. Atty. Gen. 308.

By Gen. St. 1918, c. 262, the corporation was dissolved, and it was pro-

vided that thereafter the college should be maintained as a State institu-

tion under the same name, and that all employees of the institution

should be considered State employees. Gen. St. 1919, c. 350, § 56, pro-
vided that the trustees of the college should serve in the Department of

Education. See G. L., c. 75, § 1; c. 15, § 19.

The grant made by the act of 1862 was to the several States for the
purposes therein mentioned. It has been conclusively determined that
this grant was to the States and not to the institutions established by the
State pursuant to the statute. Wyoming Agricultural College v. Irvine,

206 U. S. 278, 283; Massachusetts Agricultural College v. Marden, 156
Mass. 150, 156; VI Op. Atty. Gen. 105. But the provisions in the acts
establishing and endowing agricultural experiment stations are different,

in that, while the appropriation is to the State, payment is required to be
made directly to the officers of the institution. With reference to the
Hatch Act the court said in Wyoming Agricultural College v. Irvine, supra:—
"By the Act of March 2, 1887 (24 Stat. 440), Congress directed that

a certain sum should be annually appropriated 'to each State' for the
support of agricultural experiment stations at the institutions established

under the Act of 1862. The law provides that the appropriation shall be
paid to the treasurer of the institution where the experiment station is

established, and no money has come or will come into the hands of the
state treasurer. It is, therefore, unnecessary to consider further the
provisions of this act."
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Gen. St. 1918, c. 262, § 3, provided that the trustees of the Massachu-
setts Agricultural College "shall manage and administer any grant or

devise of land, and any gift or bequest of money or other personal prop-

erty, made to the Commonwealth for the use of said institution, and shall

carry out said trusts." See G. L., c. 75, § 7. With respect to these Fed-
eral funds the same authority is given to the trustees and duty imposed
on them by the acts of the Legislature accepting the Federal grants, and,

as I have shown, the 1925 statute expressly directs the trustees "to use

and expend the same in furtherance of the purposes and objects therein

set forth." In my opinion, accordingly, these funds are received by
authority of the Legislature under a trust or charge that they shall be
administered and expended in accordance with the provisions of the

Federal statutes.

It may be questioned whether, since the adoption of Mass. Const.

Amend. LXIII, section 1 of that amendment does not require the trustees

or the treasurer of the Massachusetts Agricultural College receiving these

Federal funds to pay them into the State treasury. Section 1 is as follows

:

"Collection of Revenue. — All money received on account of the common-
wealth from any source whatsoever shall be paid into the treasury thereof."

In my opinion, this provision is applicable only to the revenues of the State,

which, under the amendment, must be paid into the treasury and can be
paid out under the Constitution (pt. 2nd, c. II, § I, art. XI) only by legis-

lative act, and does not apply to trust funds which are required to be ex-

pended in a particular manner. This department has previously held that

while a gift to a branch of the State government must be paid into the

treasury, gifts upon conditions which constitute a trust may be accepted

by State officers or departments if authorized by statute so to do. VI Op.
Atty. Gen. 636; 643.

The questions which you have asked I am at liberty to answer only in

so far as they concern the performance of the duties of your department.
As a former Attorney General has stated (II Op. Atty. Gen. 100) :

—
"Officers of the State government are entitled to the opinion of the At-

torney General upon questions necessary or incidental to the discharge of

the duties of their office."

1. Are employees of the College who receive full pay from one or more
of these funds (Purnell, Adams or Hatch) State employees?
By section 13 of G. L., c. 75, the trustees are required to elect officers of

the College, fix their salaries and define the duties and tenure of office, and
by section 18 they are required to appoint a director of the Massachusetts
Agricultural Experiment Station, a chemist and necessary assistants.

Section 16 provides that the Experiment Station shall be a part of the

College. It was provided in Gen. St. 1918, c. 262, § 5, that "all employees
of the institution shall be considered state employees," but this provision

was omitted in the General Laws (G. L., c. 75, § 24), apparently for the

reason that the commissioners regarded it as unnecessary.

An employee is a servant, agent or representative, and the payment of

compensation as such is not a necessary element of employment. Com-
monwealth v. Griffith, 204 Mass. 18, 21; Commonwealth v. Riley, 210 Mass.
387, 395, 396. The employees you speak of are-, in my opinion, clearly State

employees. See VI Op. Atty. Gen. 105.

2. Are such employees eligible to and required to take membership in

the State Retirement Association?
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The salaries received by the employees you refer to are not paid by the

Commonwealth, since they are paid out of the Federal funds and not by
appropriation from the State. See VI Op. Atty. Gen. 105. Whether or

not such employees are or should be members in the State Retirement
Association, it seems to me, is not a question necessary or incidental to the

discharge of the duties of the officers in your department, and therefore

not one on which I should express an opinion.

3. Is publication under the terms of these bills subject to the approval

of the Commission on Administration and Finance?

The duties and powers conferred by G. L., c. 7, § 9, upon the Supervisor

of Administration have been transferred to the Commission on Adminis-
tration and Finance. St. 1922, c. 545, § 1; St. 1923, c. 362, § 92. G. L.,

c. 7, § 9, required the approval of the Supervisor of Administration of any
publication issued by or on behalf of the Commonwealth, except publica-

tions "issued by the officers of either branch of the General Court, or issued

under special authority given by the General Court," with certain other

exceptions not here material. In my opinion, the publications of the Ex-
periment Station, although founded upon and paid for out of the various

Federal appropriations, are issued "by or on behalf of the commonwealth"
and are none the less subject to the approval of the Commission on Admin-
istration and Finance by reason of their being issued under the terms of the

Federal statutes.

4. Is out-of-state travel on any of these funds subject to the approval of

the Commission?
The Commission on Administration and Finance has no statutory au-

thority to deal with the question of out-of-state travel. By G. L., c. 6,

§ 10, it is provided that "no officer or employee of the commonwealth shall

travel outside the commonwealth at public expense unless he has previously

been authorized by the governor to leave the commonwealth. ..."
The statutory limitation relates only to travel at "public expense." In my
opinion, travel the expense of which is paid out of these Federal funds is not
travel at public expense requiring the authorization of the Governor.

5. Do receipts from the sale of products which may be produced on these

funds revert to the State?

There is nothing in the acts themselves which reserves to the Federal
government any right to the products resulting from the performance of

the duties imposed by the acts. The purposes of the acts are completely
accomplished when the funds are expended as therein provided and the

other duties imposed are performed. There is therefore no trust property
which can be traced into the products. In my opinion, all such products
are the property of the Commonwealth, and any funds therefrom are the
property of the Commonwealth. I should assume, however, that such
proceeds should be accounted for in the "full and detailed report" made
to the Governor, a copy of which is sent to the Commissioner of Agriculture

and to the Secretary of the Treasury, which report is to include a statement
of receipts and expenditures, and is, under the Hatch Act, to be made the
basis of the determination of the Secretary of the Treasury whether any
portion of the preceding annual appropriation remains unexpended.

Yours very truly,

Jay R. Benton, Attorney General.
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State Reclamation Board— Reclamation District — Assessment Roll—
Correction of Error.

There is no authority in the State Reclamation Board or in reclamation

district commissioners to change or modify the determination of such
commissioners as to an item in an assessment roll, made under G. L.,

c. 252, as amended, if no objection thereto is filed within fifteen days.

Dec. 14, 1926.

Dr. Arthur W. Gilbert, Commissioner of Agriculture.

Dear Sir :
— You request my opinion with regard to the power of the

State Reclamation Board or the district commissioners to correct an error

in the following matter. It appears that in the Green Harbor Reclamation
District, on an "assessment roll as printed and sent to the individual pro-

prietors Mrs. Cadigan is charged with owning lots 13 and 14 of the Beach
Meadow subdivision, but in acreage owned and charged for she was charged

for three lots instead of two. Reference to the papers from which this

official roll was made out shows Mrs. Cadigan also owning lot 85 of the

same subdivision. The assessment roll that went out was therefore in-

correct as to the numbers of the lots with which she was charged, but
correct as to the acreage and corresponding money charged. That is as

far as information was available at the time the roll was made up. This

information came from the registry of deeds and the town assessors' lists."

G. L., c. 252, as amended by St. 1922, c. 349, St. 1923, c. 457, § 7, St.

1924, c. 93, § 3, and St. 1926, c. 393, § 5, provides as follows: —
"As soon as the district shall have been organized under the provisions

of the preceding section the commissioners shall, under the direction of the

board, cause the necessary surveys and investigations to be made and shall

prepare a plan showing in detail the boundaries of the district and the

improvements to be effected. On the basis of such surveys and investi-

gations the commissioners shall prepare an estimate of the total expense

of the proposed improvements and shall determine the percentage of such

expense to be paid by each proprietor, based on the estimated special

benefit to his land in excess of the damage thereto by the use thereof for

the proposed improvements. If such damage to the land of any proprietor

exceeds the special benefit thereto they shall award him damages for such
excess. They shall report their plan, estimate and determination to the

board, which shall approve, disapprove or modify such plan and estimate.

The commissioners shall also notify each proprietor of such determination

by delivering a copy thereof at his residence or by sending the same by
registered mail to his last known address and shall certify to the board the

date on which such notice is given. If any proprietor is aggrieved by the

determination of the commissioners he may, within fifteen days after notice

thereof, file with the board his objections thereto and if no such objections

are filed by any proprietor within the fifteen days above specified then

the determination of the commissioners shall be final."

The information upon which "the determination" of the district com-
missioners was based was procured from public records. The acreage

credited to the proprietor was obtained from said records, and the percent-

age to be paid by said proprietor was properly based thereon. The assess-

ment roll received by the proprietor made reference to a plan and a sub-

plan of all the lots in the district. These plans were accessible to her, and
therefore further information with regard to ownership of the lots was
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available had she desired to obtain the same. It further appears that "the
assessment roll that went out was . . . correct as to the acreage and cor-

responding money charged." It therefore seems that the proprietor was
sufficiently informed as to the determination of the district commissioners,

even though the number of a particular lot was omitted from the assess-

ment roll. The proprietor not having filed with the State Reclamation
Board her objections to the determination "within fifteen days after notice

thereof," the determination must be considered final. The limitation

placed upon the time for filing objections is reasonable and necessary to

prevent delay in carrying out the proposed improvements in the district.

I find no authority vested in the district commissioners or in the State

Reclamation Board to change or modify the determination of the commis-
sioners if no objection is filed thereto within the prescribed period of fifteen

days. I am therefore of the opinion that the assessment as determined

must continue upon your records.

Very truly yours,

Jay R. Benton, Attorney General.

Commission on Probation— Adoption -— Illegitimate Child.

The consent of the mother of an illegitimate infant is a prerequisite to

its adoption, even though such mother has been committed to the

Reformatory for Women, and the Commission on Probation has

no authority to effect an adoption without such consent.

Dec. 20, 1926.

Commission on Probation.

Gentlemen :— You request my opinion on the following case : There

is before the Superior Court for trial the appeal of a man charged with

bastardy, the appeal being taken from the adjudication of the Municipal
Court of the City of Boston in September, 1926. The complainant in

the case was committed to the Reformatory for Women at Sherborn

from the Municipal Court on August 5, 1926, on a charge of larceny.

The child in question was born July 7, 1926, and the presiding justice of

the Municipal Court ordered the child to be committed to the Reforma-
tory with her mother. A lump sum in settlement of the bastardy case has

been suggested, and arrangements have apparently been made for the

permanent care and ultimate adoption of said child. You state that this

is for the best interests of the child, as the mother has no liking what-
soever for it and it is her intention when released from the Reformatory
to give the child up to any one who will take it. You further state that

in view of this arrangement preparations were made to carry out said

plan, when you learned of the child's commitment to the Reformatory
for Women with the mother. You request my opinion as to what right

your department or the mother of said child has to sign away the mother's
right in the child at the present time.

The mother, having been found guilty of the crime of larceny under
G. L., c. 266, § 30, was committed to the Massachusetts Reformatory for

Women, the mittimus reading, in part, as follows :
—

"For which offence the said defendant is sentenced by said Court to

be committed to the said Reformatory for Women, — there to be kept
imprisoned, employed and detained according to the rules of the same.
And to take, convey and to deliver to said Superintendent an infant

child under the age of eighteen months and you said Superintendent in the
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name of this Commonwealth aforesaid are hereby commanded to receive
the said defendant into your custody in said Reformatory for Women.
And you said Superintendent are hereby further commanded to receive

said child (and place it in the care and custody of said ... its mother)."

In committing the child to the Reformatory with the mother the court
acted under the authority conferred by G. L., c. 127, § 95, which provides
as follows :

—
"If the mother of a child under eighteen months is imprisoned in a

jail, house of correction, workhouse or other place of confinement and is

capable and desirous of taking care of it, the keeper shall, upon the order
of the court or magistrate committing her, or of any overseer of the poor,
receive the child and place it under the care and custody of its mother."

The mother and child are being held at said Reformatory in accordance
with this mittimus.
Under such circumstances the method provided by statute for removal

of a child from the institution is contained in G. L., c. 127, § 96, which
provides as follows :

—
"If the officers having charge of such institution are of opinion that the

health and comfort of such child require its removal, or that it is expedient
that it should be removed, they shall give notice to the father or other
kindred thereof, or, if no kindred can be found to receive it, to the over-

seers of the poor of the town where it has a legal settlement, who shall

receive it. If it has no settlement in the commonwealth, it shall be sent

to the state infirmary, as is provided in the case of alien paupers."

Your specific question, however, concerns the right of the Commission
on Probation or the mother to sign away the mother's right in the child

at the present time.

G. L., c. 119, § 16, provides as follows:—
"The mother of an illegitimate infant under two years of age who is a

resident of this commonwealth may, in writing signed by her and with
the consent of the department, give up such infant to it for adoption;

and if it deems such action for the public interest, the department may,
in its discretion and on such conditions as it imposes, receive such infant

and provide therefor. Such surrender by the mother shall operate as a
consent by her to any adoption subsequently approved by the department.'

'

The department mentioned in said section is the Department of Public

Welfare.

G. L., c. 210, § 3, provides, in part, as follows:—
"A giving up in writing of a child, for the purpose of adoption, to an

incorporated charitable institution shall operate as a consent to any
adoption subsequently approved by such institution."

G. L., c. 210, § 1, provides that a person of full age may petition the

Probate Court in the county where he resides for leave to adopt as his

child another person younger than himself. Section 2 provides that a

decree for such adoption shall not be made, except as hereinafter pro-

vided, without the written consent "of the mother only of the child, if

illegitimate." Section 3 provides that the consent of the persons named
in the preceding section (§ 2) shall not be required if such person "is

imprisoned in the state prison or in a house of correction in this com-
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monwealth under sentence for a term of which more than three years

remain unexpired at the date of the petition."

It appears that the mother in the instant case was found guilty of a

charge of larceny of chattels of the value of approximately fifteen dollars.

Under G. L., c. 266, § 30, "if the value of the property stolen does not

exceed one hundred dollars" the punishment is "by imprisonment in

jail for not more than one year or by a fine of not more than three hun-
dred dollars."

The sentence to the Reformatory for Women was in accord with G. L.,

c. 279, § 16, which provides:—
"A female, convicted of a crime punishable by imprisonment in a jail

or house of correction, may be sentenced to the reformatory for women."

The duration of her imprisonment is governed by G. L., c. 279, § 18,

which provides as follows :
—

"A female sentenced to the reformatory for women for larceny or any
felony may be held therein for not more than five years, unless she is

sentenced for a longer term, in which case she may be held therein for such

longer term; if sentenced to said reformatory for any other offence, she

may be held therein for not more than two years."

As the mother in the case before me was not imprisoned "in the state

prison or in a house of correction," the exception to the requirement of

the consent of the mother of an illegitimate child to its adoption under
G. L., c. 210, § 3, does not apply.

I find no authority vested in the Commission on Probation to sign

away this mother's rights in her child. In my opinion, under the existing

circumstances, a giving up or adoption of said child can only be made
with the mother's consent first obtained.

Very truly yours,

Jay R. Benton, Attorney General.

Motor Vehicles— Registration— Private Charitable Hospital.

A private charitable hospital may not register a motor vehicle unless such
hospital complies with the provisions of the statutes relative to compul-
sory automobile liability insurance.

Dec. 21, 1926.

Hon. William F. Williams, Commissioner of Public Works.

Dear Sir :— You have asked me for my opinion upon the following

matter: "As to whether or not a hospital which is not liable in tort for the
negligence of its servants will be compelled to present to the Registrar of

Motor Vehicles a certificate from an insurance company before he can
register its motor vehicle

.

"

I assume that the hospital which you describe is eleemosynary in charac-
ter and is not an institution conducted by the Commonwealth or one of its

subdivisions.

I am of the opinion that a motor vehicle owned by such a hospital may
not be registered unless the application for registration is accompanied by
a certificate as defined in G. L., c. 90, § 34A (as amended by St. 1926,
c. 368, § 2). Such a hospital is not mentioned in the statute as one of the
exceptions to the general provisions relative to owners of motor vehicles
and the requirement that they shall produce a certificate as a prerequisite
to registration of such vehicles and trailers. G. L., c. 90, § 1A (as amended
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by St. 1926, c. 368, § 1). No intent to include such a hospital within the
exceptions to the general provisions can be inferred from the character or
scope of the statutes relative to registration. The coverage of the policy,
bond or deposit required by statute with relation to a registered motor
vehicle extends not only to the liability of the owner and his or its employees
but to that of any person responsible for its operation, maintenance, control
or use with the express or implied consent of the owner. It cannot be said
to be beyond the power of the Legislature to require such a hospital to
provide security for liability on the part of such others as are designated
by the statute when operating, maintaining, controlling or using its motor
vehicle with its express or implied consent, even though its own liability for
negligence be limited by familiar principles of law.

Very truly yours,

Jay R. Benton, Attorney General.

_
Insurance— Mutual Liability Company— By-Laws— Issuance of Policies.

If existing by-laws of a mutual liability insurance company provide that
amendments to the same are to be made at stated annual meetings,
such amendments may not be made at a special meeting.

The filing of agreements to take policies in a mutual liability insurance
company upon condition that they should be executed on or before a
day certain is insufficient compliance with G. L., c. 175, § 73, as
amended, if the certificate of the Commissioner permitting the issuance
of policies was granted not more than thirty days previous to such
filing.

Dec. 23, 1926.

Hon. Wesley E. Monk, Commissioner of Insurance.

Dear Sir: — 1. You have submitted to me the following statement of.

facts :

—

"The by-laws of one of the mutual liability insurance companies recently

incorporated but which has not been authorized to issue policies provide
that 'Amendments to these by-laws may be made at any annual meeting
by vote of a majority of those present, ten days' notice of such amendment
having been given.' The by-laws provide that 'An annual meeting of the

members of the company shall be held at two p.m. on the second Tuesday
of January of each year.'

At a special meeting of the Company, all of the incorporators being

present, it was voted unanimously to amend one of the articles of the by-
laws. This amendment increases the contingent liability of the members
from an amount equal to and in addition to the cash premium written in

the policy to double said amount."

You have asked my opinion upon a question of law relative thereto as

follows :
—

-

"I request your opinion on the question whether the company has au-

thority to amend its by-laws by a unanimous vote of the incorporators at a
meeting at which all are present, but not an annual meeting."

I answer your question to the effect that the company described by you,

under the state of facts which you set forth in your communication, was
without authority to amend its by-laws in the manner which you have
detailed.

The general inherent power which a corporation possesses to amend its
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by-laws is subject to such limitations as have been placed upon the exercise

of the power in the by-laws already adopted. An amendment cannot be

effected except by substantial compliance with the rules governing the

making of amendments in the by-laws as they exist. Where, as in the

instant case, existing by-laws provide for amendments to be made at annual
meetings, with ten days' notice, such meetings to be held on the second

Tuesday of January, the adoption of an amendment to the by-laws at a
special meeting of the incorporators prior to the annual meeting is not a
substantial compliance with the existing by-laws. See Torrey v. Baker, 1

Allen, 120. It is obvious that the adoption of an amendment such as you
have set forth, increasing the contingent liability of members of a mutual
liability insurance company in a manner and at a time not provided for in

the existing by-laws might be prejudicial to the interests of persons not

then members of the company; as, for example, persons who had subscribed

for policies on the basis of the contingent liability as established in the

by-laws as originally drawn, and in reliance upon the provisions of the by-

laws that there should be no amendment thereof prior to the annual meet-
ing on the second Tuesday of January, which date might be subsequent to

the time when they would have taken their policies under the terms of their

subscriptions.

2. You have also submitted to me the following statement of facts

relative to a mutual liability insurance corporation :
—

"The company submitted to the department applications for insurance

in which an agreement was made to take the insurance applied for on or

before a specified date. In a large percentage of these applications the

agreement was made to take the insurance on or before December 31,

1926."

You have asked my opinion relative thereto as follows :
—

"I request your further opinion on the question whether, assuming all

other requirements of the statute were complied with, and the license

issued on some date not more than thirty days previous to said December
31st, the filing of said agreements would be a compliance with the require-

ments of the statute."

The insurance company, in relation to its right to begin issuing policies,

is governed by G. L., c. 175, § 73, as amended by St. 1926, c. 53, which
provides that no policy may be issued—
"until a list of the subscribers for insurance, with such other information
as he may require, shall have been filed with the commissioner, nor until

the president and secretary of the company shall have certified on oath
that every subscription for insurance in the list so filed is genuine and
made with an agreement with every subscriber for insurance that he will

take the policies subscribed for by him within thirty days of the granting
by the commissioner of a certificate to issue policies as provided by section
thirty-two."

I am of the opinion that, although subscriptions for insurance in the
instant case were, as you state, made upon condition that they should be
executed before a day certain rather than within a period described by
the language of the statute, yet, if in fact the required certificate was
granted prior to such date certain, and not more than thirty days previous
thereto, then the agreements of the subscriptions as written would be in

substantial compliance with the terms of the statute, and their filing and
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verification in the manner provided for in section 73 would fulfill the
requirements thereof. Much the same principle of law as governs condi-
tional subscriptions for stock, which are held to be binding upon the ful-

fillment of the conditions before the time set for the execution of such
subscriptions {Central Turnpike Corp. v. Valentine, 10 Pick. 142), is

applicable to the state of facts set forth by you.

Very truly yours,

Jay R. Benton, Attorney General.

Board of Parole— Terms and Conditions of Parole— Time for granting

Parole.

Prisoners eligible for permits to be at liberty may not be held beyond
the term of their minimum sentence unless they refuse to assent to

lawful and reasonable terms and conditions for parole, seasonably
presented to them in writing.

Dec. 23, 1926.

Hon. Sanford Bates, Commissioner of Correction.

Dear Sir : — You request my opinion upon the following questions :
—

1. When and under what circumstances may prisoners who have not
been punished be held beyond the term of their minimum sentence?

2. May the Board of Parole impose terms and conditions upon an
inmate?

3. May the Board of Parole withhold the issuance of the permit if at

the time set for release those terms and conditions precedent have not
been complied with?

4. Must such terms and conditions be in writing, or what other for-

malities should be gone through with?

I answer your questions in the order submitted.

First. — G. L., c. 127, § 133, provides:—
"If the record of a prisoner sentenced to the state prison for a crime

committed on or after the first day of January in the year eighteen hun-
dred and ninety-six shows that he has faithfully observed all the rules of

the prison and has not been subjected to punishment, the board of parole

shall, upon the expiration of his minimum term of sentence, grant him a

permit to be at liberty therefrom during the unexpired portion of the

maximum term of his sentence, upon such terms and conditions as it shall

prescribe. If the record shows that he has violated the rules of the prison,

he may be given a like permit at such time after the expiration of the
minimum term of his sentence as the board shall determine. If the pris-

oner is held in the prison upon two or more sentences, he shall be entitled

to receive such permit when he has served a term equal to the aggregate

of the minimum terms of the several sentences, and he shall be subject

to all the provisions of this section until the expiration of a term equal to

the aggregate of the maximum terms of said sentences."

This statute expressly states that the Board of Parole "shall" grant

such prisoner a permit to be at liberty during the unexpired portion of

the maximum term of his sentence, "upon such terms and conditions as
it shall prescribe."

In an opinion of one of my predecessors to the Board of Parole, dated

July 17, 1918 (V Op. Atty. Gen. 235), this section of the statute (then

R. L., c. 225, § 115) was construed as follows:—
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"In my opinion, the section in question imposes upon your Board two
duties. It first must determine whether the record of a prisoner who
comes within its terms 'shows that he has faithfully observed all the rules

of the prison and has not been subjected to punishment.' If this deter-

mination is made in favor of the prisoner, it becomes the duty of the

Board to 'issue to him a permit to be at liberty therefrom during the un-

expired portion of the maximum term of his sentence, upon such terms

and conditions as they shall prescribe.' This plainly imposes a second

duty upon your Board of determining what shall be the terms and condi-

tions under which the permit to be at liberty is to be issued. It seems to

be within the discretion of your Board to impose any reasonable terms

and conditions upon such a permit which are not inconsistent with any
other provisions of this section or of the statutes in general. In my judg-

ment, therefore, under the terms of this section the warden of the State

Prison is not authorized to release any prisoner except upon a permit

to be at liberty duly granted by your Board, after an investigation of the

matter by you. If the terms and conditions imposed by your Board in

connection with the issuance of such a permit require the assent or accept-

ance of the prisoner, the permit cannot be issued or the prisoner released

until he has indicated his assent or acceptance."

In my opinion, if the Board of Parole ascertains that a prisoner who
comes within the terms of the statute has faithfully observed all the rules

of the prison and has not been subjected to punishment, it is the duty of

the Board of Parole formally to prepare forthwith express terms and
conditions upon which a permit to be at liberty shall be issued. Such
terms and conditions must, of course, be reasonable and must not violate

any provision of law. They will of necessity vary somewhat in accordance
with the facts of each particular case and the objects to be accomplished.

But the Board must formulate authoritative, definite and express " terms
and conditions," which should be presented to the prisoner at the time
when under the statute he becomes eligible for a permit to be at liberty.

It seems obvious that when that time comes, in view of the mandatory
language of the statute, a prisoner cannot properly be held in confinement
thereafter simply because the Board of Parole has not formulated "terms
and conditions" governing his permit to be at liberty. Such a construc-
tion would, in my opinion, defeat the main purpose of the statute. It is

obviously not merely the right but the duty of the Board of Parole to
prepare the terms and conditions so that they will be available at that
time.

One of the terms and conditions imposed by the Board of Parole may
properly be that the assent to or acceptance of such terms and conditions
by the prisoner is required as a condition precedent to the granting of the
permit to be at liberty. If in such case the prisoner refuses so to assent
the Board may properly refuse to issue to him a permit to be at liberty
until he has indicated his assent or acceptance.

I accordingly answer your first question that prisoners eligible under
the statute for permits to be at liberty cannot properly be held beyond the
term of their minimum sentence unless at the expiration of such minimum
term such prisoners have definitely refused to assent to lawful and reason-
able terms and conditions prepared by the Board of Parole and formally
presented to such prisoners for their acceptance or rejection at that time.

Second. — I have already answered your second question in my answer
to your first question.



P.D. 12. 51

Third. — It is reasonable to suppose that many of the terms and condi-

tions imposed upon such prisoners are aimed to govern their movements
after release, and accordingly the prisoners cannot be said to have broken
them until their conduct after release so demonstrates. But as I stated

in my answer to your first question, it is my opinion that one of the terms
and conditions may be that the prisoner shall signify his assent to all or

some of the terms and conditions imposed in his particular case before

he receives his permit to be at liberty. If he refuses so to assent the
Board may properly refuse him such permit, at least until he does so
assent.

Fourth. — The statute does not expressly require the terms and condi-

tions therein referred to to be in writing, and accordingly I cannot say
that they must be; but from the use of the word " prescribe/' such an
intention may properly be inferred. In my opinion, a matter of such
importance should require the practice of preparing such terms and
conditions in writing in order that no controversy, misunderstanding or
ambiguity should arise in relation thereto. Such terms and conditions
may be few or many, as the Board of Parole may decide, according to
the particular facts of each case, and in all fairness it seems to me that the
prisoner should be furnished with a copy at the time his permit is granted,
and that they should be clearly explained to him. If thus always available

to him and clearly expressed, no prisoner can thereafter plead ignorance or
misunderstanding of them. A copy should also be preserved with the
records pertaining to said prisoner. I understand that this is substantially

the custom in such cases.

Yours very truly,

Jay R. Benton, Attorney General.

Department of Public Health— Quarantine— Typhoid Carrier.

The Department of Public Health has no authority to establish quarantine
regulations for, or forcibly to restrain, typhoid carriers, in the absence
of reasonable regulations with relation to such carriers made by local

boards.

Dec. 24, 1926.

Dr. George H. Bigelow, Commissioner of Public Health.

Dear Sir :— You have asked my opinion relative to the following
matter:—
"The Department is faced with the problem of control of a typhoid

carrier who has repeatedly been the cause of sickness, not only in this State
but elsewhere. The difficulty of control is that he moves from one com-
munity to another and may be outside a local jurisdiction at the time the
sickness is recognized. Under G. L., c. Ill, § 7, the Department is given
' co-ordinate powers as a board of health, in every town, with the board of

health thereof.'

In your opinion, is it within the power of the Department to establish

quarantine regulations in this particular case and to cause the arrest and
forcible restraint of this individual if the regulations are broken?"

The duties of the Department of Public Health are contained in G. L.,

c. 111. Section 5, as amended by St. 1921, c. 322, provides as follows:—
"The department shall take cognizance of the interests of health and life

among the citizens of the commonwealth, make sanitary investigations and
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inquiries relative to the causes of disease, and especially of epidemics, the

sources of mortality and the effects of localities, employments, conditions

and circumstances on the public health, and relative to the sale of drugs

and food and adulterations thereof; and shall gather such information

relating thereto as it considers proper for diffusion among the people. It

shall advise the government concerning the location and other sanitary

condition of any public institution; and shall have oversight of inland

waters, sources of water supply and vaccine institutions; and may, for

the use of the people of the commonwealth, produce and distribute anti-

toxin and vaccine lymph and such specific material for protective inocula-

tion, diagnosis or treatment against typhoid fever and other diseases as

said department may from time to time deem it advisable to produce and
distribute ; and may sell, under such rules, regulations or restrictions as the

council may establish, such amounts of the various biologic products
prepared or manufactured in the laboratories of the department, as con-

stitute an excess over the amounts required for the diagnosis, prevention

and treatment of infectious diseases within the commonwealth. It shall

annually examine all main outlets of sewers and drainage of towns of the

commonwealth, and the effect of sewage disposal."

Section 6 authorizes the Department of Public Health to define what
diseases shall be deemed to be dangerous to the public health. Section 7
provides as follows :

—
"If smallpox or any other contagious or infectious disease declared by

the department to be dangerous to the public health exists or is likely to

exist in any place within the commonwealth, the department shall make an
investigation thereof and of the means of preventing the spread of the
disease, and shall consult thereon with the local authorities. It shall have
co-ordinate powers as a board of health, in every town, with the board of

health thereof. It may require the officers in charge of any city or state

institution, charitable institution, public or private hospital, dispensary
or lying-in hospital, or any board of health, or the physicians in any town
to give notice of cases of any disease declared by the said department to
be dangerous to the public health. Such notice shall be given in such
manner as the department may deem advisable. If any such officer,

board or physician refuses or neglects to give such notice, he or they shall

forfeit not less than fifty nor more than two hundred dollars."

City and town boards of health are expressly given power to make reason-
able health regulations. G. L., c. Ill, § 31, as amended by St. 1924, c. 180.
By G. L., c. Ill, § 92, each city, except Brockton, shall, and each town

may, and upon request of the Department shall, establish and maintain
constantly within its limits one or more hospitals for the reception of per-
sons having smallpox, diphtheria, scarlet fever, tuberculosis or other
diseases dangerous to the public health as defined by the Department,
unless there already exists therein a hospital satisfactory to the Depart-
ment for the reception of persons ill with such diseases, or unless some ar-
rangement satisfactory to the Department is made between neighboring
municipalities for the care of such persons. Section 95 provides as
follows :

—
"If a disease dangerous to the public health breaks out in a town, or if

a person is infected or lately has been infected therewith, the board of
health shall immediately provide such hospital or place of reception and
such nurses and other assistance and necessaries as is judged best for his
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accommodation and for the safety of the inhabitants, and the same shall

be subject to the regulations of the board. The board may cause any sick
or infected person to be removed to such hospital or place, if it can be done
without danger to his health; otherwise the house or place in which he
remains shall be considered as a hospital, and all persons residing in or in
any way connected therewith shall be subject to the regulations of the
board, and, if necessary, persons in the neighborhood may be removed.
When the board of health of a town shall deem it necessary, in the interest

of the public health, to require a resident wage earner to remain within
such house or place or otherwise to interfere with the following of his em-
ployment, he shall receive from such town during the period of his restraint
compensation to the extent of three-fourths of his regular wages; provided,
that the amount so received shall not exceed two dollars for each working
day."

Local boards of health are vested with drastic powers relative to nui-
sances and causes of sickness. G. L., c. Ill, § 122, provides as follows: —
"The board of health shall examine into all nuisances, sources of filth

and causes of sickness within its town, or on board of vessels within the
harbor of such town, which may, in its opinion, be injurious to the public
health, shall destroy, remove or prevent the same as the case may require,

and shall make regulations for the public health and safety relative thereto
and to articles capable of containing or conveying infection or contagion
or of creating sickness brought into or conveyed from the town or into or
from any vessel. Whoever violates any such regulation shall forfeit not
more than one hundred dollars."

The power of the Department of Public Health to make rules and
regulations is limited to certain specified objects, while the power of

local boards of health to make reasonable health regulations is broad and
embracing, disclosing the intention of the Legislature to vest control
largely in local boards rather than in the Commonwealth through the De-
partment of Public Health.

In the absence of express power vested in the Department of Public
Health to establish quarantine regulations in the case of a person who has
been found to be a typhoid carrier, such right does not exist unless it can
be implied from the sentence in G. L., c. Ill, § 7, providing that the De-
partment "shall have co-ordinate powers as a board of health, in every
town, with the board of health thereof." The word "co-ordinate" is

usually defined as "existing or occurring together in equal degree or
similar relation" or "to place in harmonious or reciprocal relation; com-
bine or adjust for action or for any end." Standard Dictionary. For
example, the word "co-ordinate," whenever used with reference to the
three departments of state, implies equality and rank, importance, inde-

pendence and dignity. Woods v. Sheldon, 69 N. W. 602. It is not the
same as "concurrent." See Commonwealth v. Nickerson, 236 Mass. 281.

In an opinion to the State Board of Health, dated January 18, 1907
(III Op. Atty. Gen. 81), defining R. L., c. 75, § 8, now G. L., c. Ill, § 7,

Attorney General Malone said :
—

"It appears from this section that the principal duty of the Board
created by this section of the statute, with relation to matters of health,

was the investigation of contagious or infectious diseases and the preven-
tion of such diseases, and it is therefore provided that the Board shall

consult with the local authorities thereon. Then follows the phrase under
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consideration, — 'and shall have co-ordinate powers as a board of health,

in every place, with the board of health,' etc. y
The strong reason for assuming that the powers referred to are con-

ferred only where contagious disease exists or is likely to exist is the fact

that they are mentioned in a section which purports to treat only of

contagious or infectious diseases."

In my opinion, if a local board of health has established reasonable

health regulations it may be that the Department of Public Health has

"co-ordinate powers" as a board of health in every town with the board

of health thereof with respect to their enforcement, but in the absence

of such health regulations, duly enacted by a local board of health, it is

my opinion that it is not within the power of the Department of Public

Health to establish quarantine regulations under the facts contained in

your letter, or to cause the arrest and forcible restraint of the person

referred to, under the law as it now exists.

Yours very truly,

Jay R. Benton, Attorney General.

Right of Access to Land taken for Park Purposes— Abutting Owners—
Gasoline Filling Station.

The fact that land is taken for a public park does not necessarily give the

abutting owners a right of access to such land. The abutting owners
may have a right of access to such land used as a parkway, by virtue

of and governed by the terms of a deed, given by their predecessor in

title, to a city.

Dec. 31, 1926.

Metropolitan District Commission.

Gentlemen:— You request my opinion as to the right of the Beacon
Oil Company, owner of land abutting on Memorial Drive in Cambridge,
to access to said drive in connection with a gasoline filling station main-
tained or to be maintained on the owner's premises. You ask specifi-

cally:—
1. Does the fact that the land was taken for a public park give the

abutting owners a common-law right of access such as was given in the

Anzalone case?

2. Do the present owners of the abutting land have a right of access by
virtue of the provisions of the deed referred to?

You state :
—

"This land was taken by the city of Cambridge for park purposes
under the provisions of St. 1892, c. 341, and St. 1893, c. 337. In March,
1897, the then owner of the land to which the Beacon Oil Company
petitions for these driveway entrances and of land taken for the park in

front, now incorporated in Memorial Drive, conveyed to the city of

Cambridge the land included in the taking by a stereotyped form of

deed then in use by the city, which contained, among others, the fol-

lowing provision, in substance

:

'And for the above-named consideration and the further consideration
that said City of Cambridge shall construct along the boundary line of

said park, within said parcel of land, a roadway and walk to which we
and our heirs and assigns, owners or occupants of adjoining lands of grantor,
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shall have free access, with the right to use the same for the purposes
of a way, subject to such reasonable rules and regulations as may from
time to time be made by the Park Commissioners of said City or by any
other board or department having for the time being the control and
management of said park, we hereby, for ourselves and our heirs, execu-
tors and administrators, covenant with the said City of Cambridge that
we and our heirs and assigns will hold our remaining land abutting upon
said park and to a distance of one hundred feet therefrom, subject to the
following restrictions, which shall be inserted or referred to in any con-
veyance hereafter made by us or them of the whole or any part of said

restricted land:

1. No building erected or placed upon said premises shall be used for

a livery or public stable or for any mechanical, mercantile or manu-
facturing purposes. . .

.'

Then followed a provision, in substance, that the restrictions above
set forth shall continue in force so long as such roadway and walk shall

be maintained by said city of Cambridge, and the grantor, his heirs and
assigns, owners or occupants of the grantor's adjoining land, shall have
free access thereto and liberty to use the same for the purposes of a way
subject to the rules and regulations aforesaid."

It is my understanding that the land described as Memorial Drive
became the property of the Commonwealth and came under the control
of the Metropolitan District Commission by virtue of St. 1920, c. 509.
Section 2 of said act reads as follows:—
"Upon the conveyance of the said lands as provided in section one,

the metropolitan district commission shall have all the powers and duties
in respect thereto conferred upon the metropolitan park commission by
chapter four hundred and seven of the acts of eighteen hundred and ninety-
three and acts in addition thereto and in amendment thereof."

I answer your first question in the negative.

In an opinion given by me to your Commission under date of Septem-
ber 19, 1923 (Attorney General's Report, 1923, p. 168), it is said:—
"There are two classes of roads which may be constructed under the

terms of our statutes by your Commission. The first of these consists of

roads constructed under the provisions of G. L., c. 92, § 33, formerly St.

1893, c. 407, and consists, in general, of roads laid out upon or bordering
upon spaces taken by the Commission for exercise and recreation. In the
absence of particular facts relative to any one of such roads, these roads
may fairly be said not to be public ways (Gero v. Metropolitan Park Com-
mission, 232 Mass. 389) ; and in the absence of an easement given by the
Commonwealth to some adjoining landowner, the adjoining landowner
will not have any right of way from his land to such road."

The roadway involved in the Anzalone case to which you refer (Anzalone
v. Metropolitan District Commission, 257 Mass. 32) was constructed under
St. 1894, c. 288.

I answer your second question in the affirmative.

Under the reasoning in the Anzalone case the abutting owner has a right

of access under the provisions of the deed above referred to. Anzalone v.

Metropolitan District Commission, 257 Mass. 32, 36. I assume that the
landowner is not violating the restrictions set forth in the deed. Also, it

is settled by the decision in the Anzalone case and in the case of Metro-
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politan District Commission v. Cataldo, 257 Mass. 38, that the right of

access is "subject to reasonable restrictions and requirements as to loca-

tion, construction, and use deemed by the Commissioners to be necessary

for the public safety and convenience." Metropolitan District Commission
v. Cataldo, 257 Mass. 38, 42.

Yours very truly,

Jay R. Benton, Attorney General.

Land in Tidewater— Compensation for Rights therein— Licenses.

The Governor and Council may determine the compensation to be paid
for rights relative to the placing of structures granted in land of the
Commonwealth in tidewater; but if only a revocable license to build

structures thereon is granted by the Division of Waterways and Pub-
lic Lands, no compensation is required by the statute to be paid.

Jan. 4, 1927.

Hon. William F. Williams, Commissioner of Public Works.

Dear Sir:— You ask my opinion whether charges can be made by
the Governor and Council under G. L., c. 91, § 22, or otherwise, as com-
pensation for rights granted in land of the Commonwealth by licenses to
place cables, wires, pipes and similar structures upon such land in tide-

water. You ask me also whether G. L., c. 91, requires a license from the
Division of Waterways and Public Lands for the placing of cables and
wires in the tidewaters of the Commonwealth, whether the Governor and
Council may determine the compensation to be paid irrespective of any
license, whether such structures may be declared a public nuisance under
section 23 if unlicensed or if compensation has not been paid, and whether
if compensation is paid permanent rights are acquired that can be revoked
only by legislative act or repayment of compensation, notwithstanding
the insertion of a revocable clause in the license.

Your inquiry requires first an analysis of the statutory provisions govern-
ing the issuing of licenses for structures in tidewater and the interpretation
of those provisions by the court and by the Attorney General. In the
General Laws these provisions appear in chapter 91, and so far as material
to this inquiry are as follows :

—
"Section 14. The division may license and prescribe the terms for

the construction or extension of a wharf, pier, dam, sea wall, road, bridge
or other structure, or for the filling of land or flats, or the driving of piles

in tide water below high water mark, but not, except as to a structure
authorized by law, beyond any established harbor line, nor, unless with
the approval of the governor and council, beyond the line of riparian
ownership. . . .

Section 15. Every authority or license granted since eighteen hun-
dred and sixty-eight or hereafter granted by the commonwealth to any
person to build a structure or do other work . . . upon ground over which
the tide ebbs and flows, except Boston harbor, or to fill up or to enclose
the same, whether such ground is above or below low water mark, or within
or beyond one hundred rods from high water mark, or whether private
property or property of the commonwealth, shall be subject to the follow-
ing conditions, whether expressed in the act, resolve or license granting
the same or not: such authority or license shall be revocable at the dis-
cretion of the general court and shall expire in five years from its date,
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except as to valuable structures, fillings or enclosures actually and in

good faith built or made under the authority or license during the term
thereof; but if compensation has been paid to the commonwealth under
section twenty-two or under any similar provision of law, the rights and
privileges for which it has been paid shall not so terminate or be revoked
unless provision is made for repayment of such compensation.

Section 22. If authority or a license is granted by the general court

or by the division to a person to build a wharf or other structure upon,
or to fill or otherwise occupy, land in tide water, or to build or extend
any structure or drive piles, fill land or make any obstruction, encroach-
ment or excavation in, over or upon the waters of any great pond, he shall,

before the work is begun, pay to the commonwealth such compensation
for the rights granted in any land the title to which is in the commonwealth
as shall be determined by the governor and council. . . .

Section 23. Every erection made and all work done within tide water,

. . . not authorized by the general court or by the division, or made or

done in a manner not sanctioned by the division, if a license is required

as hereinbefore provided, shall be considered a public nuisance. ..."

Legislation regulating erections and works in tidewaters was first

enacted in St. 1866, c. 149, establishing the Board of Harbor Commis-
sioners and giving to them the general care and supervision of all the

harbors and tidewaters and of all the flats and lands flowed thereby
within the Commonwealth, except the Back Bay lands, in order to pre-

vent and remove unauthorized encroachments. By section 4 of the

act the commissioners were given power to supervise the building of

certain structures and the filling of flats in tidewaters authorized by the

Legislature, and were required to ascertain the amount of tidewater

displaced, for which compensation was to be paid to the Commonwealth.
Section 5 declared unauthorized erections and works within tidewaters

to be a public nuisance.

St. 1869, c. 432, provided that all authority or license granted during

that session of the Legislature, or that might be thereafter granted by the

Commonwealth, to build any structure upon ground over which the tide

ebbs and flows, or to fill up or enclose the same, should be subject to the

condition that such license or authority should be revocable at any time

at the discretion of the Legislature and should expire at the end of five

years from its date, except where and so far as valuable structures, fillings

or enclosures should have been actually and in good faith built or made
under the same.

St. 1872, c. 236, in section 1, provided that "any person may build or

extend a wharf or construct a pier, dam, sea-wall, road, bridge or other

structure, fill land or flats, or drive piles in or over tide water below
high-water mark within the line of riparian ownership, on any shore and
within whatever harbor lines there may be at the time established by
law along such shore: provided the license of the board of harbor com-
missioners is first obtained in the manner provided by" St. 1866, c. 149,

§ 4. Section 2 provided that the Board of Harbor Commissioners might
grant licenses to build or extend such structures or fill land or flats in or

over tidewater below high water mark and beyond the line of riparian

ownership, upon such terms as they might prescribe, with the provisos

that no such license beyond the line of riparian ownership should be

valid unless approved by the Governor and Council or except where a
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harbor line had been established, and that no such license should have

effect beyond such harbor line except in relation to a structure authorized

by law outside such line. The power to grant such licenses beyond the

line of riparian ownership where no harbor line had been established was
given to the board by St. 1874, c. 347, subject to certain restrictions.

St. 1874, c. 284, provided that whenever any authority or license was
thereafter granted by the Legislature or by the Board of Harbor Com-
missioners, with the approval of the Governor and Council, to build any
wharf or other structure or to fill or otherwise occupy land in tidewater

below low water mark, the person so authorized should pay to the Com-
monwealth such compensation for the rights and privileges granted in

such land as should be determined by the Governor and Council to be

just and equitable; and it also provided that when such compensation

had been paid the rights and privileges so granted should not, under St.

1869, c. 432, terminate in five years, and should not be revocable unless

provision was made in such revocation for repayment by the Common-
wealth of the amount thereof.

The provisions of these acts were combined in P. S., c. 19, §§ 6-18,

the Board of Harbor and Land Commissioners having then replaced the

previous Board of Harbor Commissioners. By subsequent enactments

the powers of that board were transferred to the Commission on Water-

ways and Public Lands and finally to the Division of Waterways and
Public Lands. G. L., c. 91, §§ 14, 15, 22 and 23, are substantially con-

tinuations, with an exception referred to later, of P. S., c. 19, §§9, 12, 16

and 17.

An account of the history of this legislation is given in I Op. Atty. Gen.

412, and in Attorney General v. Boston & Lowell R.R. Co., 118 Mass. 345.

Licenses granted by the General Court to build structures in tide-

water prior to St. 1869, c. 432, have generally been construed to be
irrevocable. The court has said that it was the common understanding

that they operated as grants and not as mere revocable, licenses. Fitch-

burg R.R. Co. v. Boston & Maine R.R., 3 Cush. 58, 87; Bradford v. Mc-
Questen, 182 Mass. 80; Treasurer and Receiver General v. Revere Sugar

Refinery, 247 Mass. 483, 489. In that respect they differ fundamentally
from locations granted to public service corporations to occupy the public

streets. Pierce v. Drew, 136 Mass. 75; Springfield v. Springfield St. Ry.

Co., 182 Mass. 41, 47, 48; Metropolitan Home Tel. Co. v. Emerson, 202
Mass. 402; Connecticut Valley St. Ry. Co. v. Northampton, 213 Mass.

54, 63, 64; Union Institution for Savings v. Boston, 224 Mass. 286. This
rule of construction is, of course, a rule for determining the legislative

intention in granting such licenses. It would therefore not prevail as

against an expressed purpose that a license should be temporary or

revocable.

St. 1869, c. 432, as amended by St. 1874, c. 284 (G. L., c. 91, § 15),

provided, in substance, that such licenses, granted by the Commonwealth
after 1868, should expire in five years or might be sooner revoked by the

General Court unless in the meantime valuable structures, fillings or en-

closures were built or made under the license, and with the further pro-

viso that if compensation had been paid to the Commonwealth for the

rights granted the license should not terminate or be revoked unless

provision was made for repayment of that compensation. In effect, all

licenses thereafter granted, irrespective of other terms and conditions,

were made subject in any event to forfeiture for non-user of the rights
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granted, with the exception in case compensation had been paid. Cf.
Treasurer and Receiver General v. Revere Sugar Refinery, 247 Mass. 483,
489. Manifestly it could not and was not intended to curtail the power
of future legislatures to grant licenses subject to other conditions as to

expiration or revocation.

By St. 1872, c. 236 (G. L., c. 91, § 14), the Legislature as we have seen,

authorized the Harbor Commissioners to license and prescribe the terms
for the construction or extension of structures, the filling of lands or flats,

and the driving of piles in tidewater below high water mark. The pur-
pose of this statute was doubtless to relieve the Legislature of the burden
of granting such licenses by special act. I Op. Atty. Gen. 412, 415. While
the grant of power to prescribe the terms of licenses is without express
limitation, it is, of course, subject to such limitations as may be found in

the statutes as well as to the general requirement that the terms must be
reasonable. Keefe v. Lexington & Boston St. Ry. Co., 185 Mass. 183;
Selectmen of Clinton v. Worcester, etc., St. Ry. Co., 199 Mass. 279, 285;
Treasurer and Receiver General v. Revere Sugar Refinery, 247 Mass. 483,
491; Grand Rapids v. Brandy, 105 Mich. 670, 678; Schwuchow v. Chicago,
68 111. 444.

The only statutory provision which for our purposes needs to be con-
sidered here as containing possible limitations on the general power to
prescribe terms is St. 1869, c. 432, as amended (G. L., c. 91, § 15), provid-
ing for the expiration or revocation by the General Court of licenses under
which action has not been taken.

Whether this statute should be construed as governing the subject of

revocation so as to preclude the Division from prescribing as a term of
any license any provision with regard to the revocability thereof different

from that contained in the statute, might, if it were a new question, be a
matter of some doubt. But I am informed that it has been the practice
of the Board of Harbor Commissioners and its successors, since 1872, to
grant licenses for the erection of temporary structures upon condition
that they shall be removed at the request of the Board and that the li-

censes so granted may be revoked or modified, that many such licenses

have been issued from that time on, and that the authority to do so has
not been questioned. It is a general rule in the interpretation of statutes

that the practical construction put upon a legislative act by those charged
with its enforcement is entitled to considerable weight. Burrage v. County
of Bristol, 210 Mass. 299, 301; Tyler v. Treasurer and Receiver General,

226 Mass. 306, 310.

Again, the Board of Harbor and Land Commissioners was advised by
former Attorney General Herbert Parker, in an opinion dated January
15, 1906, that the Board had the right in granting a license to reserve

expressly the right to revoke it for some reasonable cause, and that the

provisions of R. L., c. 96, § 21 (G. L., c. 91, § 15), were not in conflict.

As to those provisions he said :
—

"The Legislature has limited the time in which a man may act under a
license to five years from the date thereof, and has made such license

revocable at its discretion. But that the Legislature has seen fit to place

a maximum limit upon the length of time during which a license shall

remain in force, and has retained the power to put an end to it sooner,

is not an adequate reason for the position that the Board may not still

further limit the existence of the license by virtue of its right to prescribe

terms."
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On the whole, therefore, it is my opinion that the Division has the power
to prescribe as a term of a license that it shall be revocable and that struc-

tures built thereunder shall be removed upon such revocation if, under
the circumstances of the particular case, such requirement is a reasonable

one. But the last clause in the act of 1869, as amended, does contain a
clear limitation of authority in the cases to which it relates. By virtue of

that proviso the Division would not have power to prescribe as a term of

a license for which compensation had been paid that it should terminate

or be revocable without making adequate provision for repayment of such
compensation.
The duty imposed upon the Governor and Council by section 22 is to

determine the compensation to be paid for rights granted in land of the

Commonwealth. Where the license given by the Division is a revocable

one, no right in land of the Commonwealth is granted, and therefore no
compensation is required to be paid by section 22.

Section 23 provides that "every erection made and all work done within
tide water, . . . not authorized by the general court or by the division,

... if a license is required as hereinbefore provided, shall be considered

a public nuisance." While in the General Laws there is no specific pro-

vision requiring a license from the Division or from the General Court for

the erection of a structure, such requirement is doubtless a plain inference.

In that connection the provision in St. 1872, c. 236, § 1, requiring a license

for the building or extension of the structures described in section 2 (G. L.,

c. 91, § 14) should be observed. The court has said that structures can-

not be placed in tidewater without a license from public authority. Wyman
v. County Commissioners, 157 Mass. 55, 57; N. Ward Co. v. Street Com-
missioners, 217 Mass. 381, 385; and the absence of a license has been
said to be sufficient evidence that a structure is a public nuisance. Fuller

v. Andrew, 230 Mass. 139, 145.

Whether cables, wires and pipes are structures, within the meaning of

section 14, is a question of considerable doubt. The word "structure"
is defined broadly as any production or piece of work artificially built up,
or composed of parts joined together in some definite manner. See
Stevens v.. Stanton Construction Co., 153 App. Div. 82; Nash v. Common-
wealth, 174 Mass. 335. Railroad tracks have frequently been held to be
structures. Giant-Powder Co. v. Oregon Pac. Ry. Co., 42 Fed. 470; Ban
v. Columbia Southern Ry. Co., 117 Fed. 21, 30; New York, N. H. & H.
R.R. Co. v. New Haven, 70 Conn. 390; Flanagan v. F. W. Carlin Const.

Co., 134 App. Div. 236. Filling was held to be a structure in Clement v.

Putnam, 68 Vt. 285, and so were poles and wires in Forbes v. Willamette
Falls Electric Co., 19 Or. 61.

The objects and purposes for which licenses may be granted by the
Division are described in section 14 as "for the construction or extension
of a wharf, pier, dam, sea wall, road, bridge or other structure, or for the
filling of land or flats, or the driving of piles in tide water below high
water mark." The words "or other structure" are used in conjunction
with words describing things which are not merely laid on the land but
are constructed thereon. The filling of land and the driving of piles are
separately described. In the interpretation of statutes the principle of

ejusdem generis or noscitur a sociis requires that the application of general
words should be confined to things of similar import with more particular
words preceding.' Commonwealth v. Lowell Gas Light Co., 12 Allen, 75,

77; Clark v. Gaskarth, 8 Taunt. 431; Renick v. Boyd, 99 Pa. St. 555;
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Matter of Hermance, 71 N. Y. 481, 486, 487; People v. New York, etc.,

Ry. Co., 84 N. Y. 565, 568, 569; The J. Doherty, 207 Fed. 997, 999, 1000;
Endlich, Interpretation of Statutes, §§ 405, 406; cf. Reed v. Tarbell,

4 Met. 93, 101.

In determining the extent of the authority granted to the Division by-

section 14, so far as concerns cables and wires, the effect of G. L., c. 166,

§ 21, authorizing the construction of lines for transmitting electricity in

public ways and waters of the Commonwealth, must also be considered.

The Legislature has there expressly authorized the construction of such
lines across and under any waters in the Commonwealth so long as navi-

gation is not endangered or interrupted. G. L., c. 166, § 21, is as follows :
—

"A company incorporated for the transmission of intelligence by
electricity or by telephone, whether by electricity or otherwise, or for the
transmission of electricity for lighting, heating or power, or for the con-

struction and operation of a street railway or an electric railroad, may,
under this chapter, construct lines for such transmission upon, along,

under and across the public ways and across and under any waters in

the commonwealth, by the erection or construction of the poles, piers,

abutments, conduits and other fixtures, except bridges, which may be
necessary to sustain or protect the wires of its lines; but such company
shall not incommode the public use of public ways or endanger or interrupt

navigation."

The succeeding sections in that chapter contain provisions for the granting
of locations in public ways, but there are no such provisions with respect

to the granting of locations across or under the waters in the Common-
wealth. The court has held that the general subject of the construction

of lines for transmitting electricity is regulated by G. L., c. 166, and
that it was intended to govern and be a code for the whole subject. Metro-
politan Home Tel. Co. v. Emerson, 202 Mass. 402, 406, 407.

On the other hand, I am informed that for many years it has been the

custom of the Board of Harbor and Land Commissioners to grant licenses

to lay cables and wires in tidewater, reserving the right to require the

removal or change in location of such cables and wires.

Notwithstanding this practical construction of the statute as giving

authority to the Board to grant licenses in such cases, it is my opinion

that it cannot prevail as against the plain language of chapter 166, as

interpreted by the court, by which authority is given to companies duly
incorporated to construct lines for transmitting electricity across and
under any waters in the Commonwealth, that cables and wires, especially

if used for transmitting electricity, are not structures within the meaning
of G. L., c. 91, § 14, that the Division is not authorized to grant licenses

to place them in tidewater, and that the placing of such cables and wires

in tidewater cannot be a public nuisance under section 23, since no license

is required.

As to water pipes, gas pipes and sewers, while the question whether they
are structures within the meaning of sections 14 and 23 is doubtful, I am
inclined to hold that they are and that the Division has full authority

with respect to them.
My answers to your questions more specifically are as follows :

—
I think that the present practice of the Division as to cables and wires

is wrong in the respects which I have pointed out, and that charges for

compensation as to them cannot be made by the Governor and Council.
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Cables and wires authorized under G. L., c. 166, § 21, require no license

from the Division, are not subject to payment of compensation, and are

not a public nuisance unless they endanger or interrupt navigation. As
to pipes, I think, as I have said, that they are structures for which licenses

may be issued by the Division and compensation charged if rights in land
of the Commonwealth are granted.

You state that the Postal Telegraph-Cable Company has taken the
position that, being authorized by the Post Road Act of July 24, 1866
(14 U. S. Stat. 221, Rev. Stat., § 5263, et seq.), to lay lines under, over and
across any and all navigable waters of the United States, it may construct

and operate such lines without any permit from the State. That, how-
ever, is not an accurate statement of the law. The effect of the Federal

statute was to deny to a State the authority to say that a telegraph com-
pany may not operate lines constructed over postal roads within its borders;

but the State has, nevertheless, the right to impose reasonable restrictions

and regulations. See Western Union Tel. Co. v. Richmond, 224 U. S.

160, 169, 170; Essex v. New England Tel. Co., 239 U. S. 313; Postal

Telegraph-Cable Co. v. Richmond, 249 U. S. 252, 259; Attorney General's
Report, 1926, p. 46.

In my opinion, the State has the power to require the granting of

licenses for the construction of interstate lines under its waters, and
may delegate the power to supervise such construction. I do not find,

however, that it has done so.

Statutory provisions for the regulation of structures and works in tide-

water have remained substantially unaltered for fifty years. In several
important respects the power of the Division to grant licenses, to pre-
scribe their terms and to supervise works in tidewater needs definition

and, it may be, enlargement. This is a matter which you may think it

wise to bring to the attention of the General Court.
Yours very truly,

Jay R. Benton, Attorney General.

State Employees— Mechanics' and Tradesmen's Pay— Permanent Em-
ployees.

The Commonwealth is not required by G. L., c. 149, § 26, to pay mechanics
and tradesmen, permanently in its employ on an annual and full time
basis, the customary and prevailing rate of wages.

Jan. 18, 1927.

Hon. Charles P. Howard, Chairman, Commission on Administration and
Finance.

Dear Sir: — You request my opinion as to whether or not the Common-
wealth is by law required to pay mechanics and tradesmen not less than the
customary and prevailing rate of wages for a day's work in the same trade
or occupation in the locality where public works are under construction if

such mechanics and tradesmen are on the regular maintenance payroll and
are part of the permanent force of employees maintained by the various
State institutions.

You state that the various State institutions maintain a permanent force
of employees, such as carpenters, masons, plumbers, steamfitters and like
skilled tradesmen, who are paid on an annual basis and employed full time
throughout the year. In fixing the compensation of such employees the
factors of permanency and year-round employment are taken into con-
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sideration and balanced against the going rates for intermittent employ-
ment in such trades under private employers.

The answer to your question depends upon the construction of G. L.,

c. 149, § 26, which provides as follows:—
"In the employment of mechanics, teamsters and laborers in the con-

struction of public works by the commonwealth, or by a county, town or
district, or by persons contracting therewith for such construction, prefer-

ence shall first be given to citizens of the commonwealth who have served
in the army or navy of the United States in time of war and have been
honorably discharged therefrom or released from active duty therein, and
who are qualified to perform the work to which the employment relates;

and secondly, to citizens of the commonwealth generally, and, if they can-
not be obtained in sufficient numbers, then to citizens of the United States

;

and every contract for such work shall contain a provision to this effect.

The wages for a day's work paid to mechanics and teamsters employed in

the construction of public works as aforesaid shall be not less than the
customary and prevailing rate of wages for a day's work in the same trade
or occupation in the locality where such public works are constructed;
provided, that no town in the construction of public works shall be re-

quired to give preference to veterans not residents of such town, over
citizens thereof. Any contractor who knowingly and wilfully violates this

section shall be punished by a fine of not more than one hundred dollars."

In my opinion, this section does not apply to the permanent force of

State employees, who are paid on an annual basis and employed full time
throughout the year. Such permanent employees are not paid "wages for

a day's work" but are paid compensation for regular services throughout
the year, in the fixing of which compensation the factors of permanency
and year-round employment are taken into consideration. A per diem
employee may usually recover wages only on proof of actual work on a
particular job, while a permanent employee who is paid on an annual
basis and employed full time throughout the year usually receives his

compensation at the rate fixed by his contract, regardless of the particular

job he is called upon to do from day to day within the scope of his em-
ployment.

Yours very truly,

Jay R. Benton, Attorney General.

Soldier— Dishonorable Discharge— World War.

A soldier who received a "bad conduct" discharge from the service prior

to the expiration of his full term of enlistment is not entitled to the
benefits of Gen. St. 1919, c. 283, even though such discharge was sub-

sequent to the close of the World War and the enlistment prior thereto.

Jan. 18, 1927.

Hon. William S. Youngman, Treasurer and Receiver General.

Dear Sir : — You request my opinion as follows :
—

"Under date of October 9, 1919, Hon. Henry A. Wyman advised this

department that Gen. St. 1919, c. 283, § 5, should be construed to exclude

from the benefit of the act all persons discharged for causes other than
honorable. This section provides, in part, as follows:—

' No person shall be eligible for any benefit accruing under this act who
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. . . shall have received a dishonorable discharge from the service of the

United States.'

Does this opinion refer to those persons discharged prior to November
11, 1918, or does it include those discharged subsequent to that date for

causes other than honorable?

The specific case before me is that of a man who enlisted for four years

in December, 1917, performed honorable service until June, 1919, subse-

quent to which his conduct became so bad as to necessitate a 'bad con-

duct' discharge in August, 1920."

In the opinion to which you refer (V Op. Atty. Gen. 405), my prede-

cessor, Attorney General Henry A. Wyman, in considering Gen. St. 1919,

c. 283, §5, said:—
"In my judgment, this provision, when read in the light of the purpose

of the act as declared in section 1, must not be strictly construed as refer-

ring only to persons who receive discharges expressly declared by their

terms to be dishonorable. It should, rather, in my judgment, be given a
broader construction and be held to exclude from the benefits of the act

all persons who did not receive an honorable discharge. It was the purpose
of the statute, as declared in section 1, to recognize all services rendered
in the army or navy by citizens of Massachusetts 'to the full extent of

the demands made upon them and of their opportunity.' I cannot per-

suade myself that the services rendered by a man who so conducted
himself as a member of the army of the United States that it became
necessary to discharge him therefrom for misconduct were services of the
character intended to be recognized. I am unwilling to assume that the
General Court intended thus to reward any man who so failed to perform
his duties that he was discharged for misconduct."

In the specific case you mention the term of enlistment was for four
years, to wit, from December, 1917, to December, 1921. Before this term
expired, the soldier received a "bad conduct" discharge, to wit, in August,
1920.

It accordingly follows that the soldier in question did not render the
service his term of enlistment called for, "to the full extent of the demands
made upon him and of his opportunity."
The opinion does not refer only to those persons discharged prior to

November 11, 1918, but includes those who actually entered the official

service during the period specified in the statute, but who were discharged
subsequent to that date for causes other than honorable.

Yours very truly,

Jay R. Benton, Attorney General.

Metropolitan District Commission— Charles River Basin— Private Canal— Repairs.

The Metropolitan District Commission has no authority to compel the
owners of land abutting on the private canal known as Broad Canal
to make repairs to walls and wharves thereon.

Jan. 31, 1927.

Hon. Davis B. Keniston, Commissioner, Metropolitan District Commission.
Dear Sir: — You have requested my opinion as to the authority of

the Metropolitan District Commission to require owners of lands abutting
on Broad Canal, East Cambridge, on the west bank of the Charles River
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Basin, to remedy conditions on their premises which threaten to cause
obstructions to the canal and expense to the Commonwealth in removing
the same in order to maintain certain depths of water required by statute.
You have also submitted to me a letter from the Boston Sand & Gravel

Company, which, assuming the facts therein stated to be accurate, tends
to show that certain buildings and bulkheads situated on lands formerly
owned by the Mead-Morrison Company, title to which is now in the
Holland System Company, are in such condition that they are likely to
fall into the canal and obstruct the passage of boats. I am informed that
the Boston Sand & Gravel Company is the owner of land bordering on
said canal and maintains thereon a wharf for unloading boats which come
up Broad Canal from the Charles River Basin; that the land of the
Holland System Company, 31-45 Main Street, Cambridge, to which
attention has been particularly directed, also borders the canal between
the property of the Boston Sand & Gravel Company, 77-89 Main Street,
and the entrance to the canal.

Broad Canal, on the westerly side of the Charles River, did not exist

prior to 1806, when steps towards its construction were taken by private
owners of flats who desired suitable access to the river from their lots by
boat. By an agreement and deed dated July 8, 1806, recorded Middlesex
South District Deeds, January 11, 1808, book 172, page 496, all the
owners of the land over which Broad Canal was to be laid out entered
into an agreement among themselves for the construction of such canal,
and jointly conveyed to each other all the land over which the canal
was to be laid in designated undivided proportions, and by agreement
provided for the payment of the expenses incident to the construction of
the canal, by an allocation of such expenses to each of such owners, based
apparently upon the frontage of lots owned by them severally on the
proposed canal. This agreement and deed does not appear to have been
signed by one of the named grantors, Josiah Mason, Jr., from whom both
the Holland System Company and the Boston Sand & Gravel Com-
pany derive title to their respective lots, but the projected canal was
laid out immediately after the execution of the deed, according to a plan
dated May 31, 1806, and recorded with Middlesex South District Deeds,
record book 166, at end, and said Mason accepted the benefits of the
canal as laid out, and after his death in 1839 subsequent holders of the
title to the land which had been his referred to it in the descriptions in

their conveyances of all portions sold as being bounded by the canal.

The other owners whose parcels at the present time now abut on the
canal derive their titles from Mason or from others named as grantors
in the agreement of 1806.

The canal was laid out and constructed and has been maintained since

1808 as private property, the title in the fee of the strip of land in which
the canal was dug resting in the owners of the adjoining lands or in the
heirs of the original parties to the agreement.

Prior to the enactment of the statutes hereinafter referred to no action
had been taken by the Commonwealth with relation to the canal, nor
was anything done by any subdivision thereof which disturbed or in any
way tended to abrogate private ownership of the canal, its walls or wharves,
and it is operated at the present time as a private canal, title to which is

in individuals, above described. Before the enactment in 1903 of legis-

lation providing for the Charles River Basin and its dam along its present
lines, a report was made to the Legislature by a committee appointed
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under chapter 105 of the Resolves of 1901, in which it was stated as

follows :
—

"The Broad Canal is owned by the proprietors of the banks as tenants

in common under an agreement dated in 1806, by which they are author-

ized to maintain a Canal at a depth of 9 feet, and they undoubtedly have

certain riparian rights of access to tidewater. Any act authorizing the

building of a dam should contain a provision that the owners of private

property above the dam should recover damages for any injury occasioned

to their property by reason of the construction of a dam and the conse-

quent reduction of the water level."

It is apparent, then, that the Legislature, in enacting the statutes rela-

tive to the Charles River Basin, hereinafter referred to, had in mind the

fact of private ownership of Broad Canal. In subsequent statutes the

Legislature provided against the reduction of the water level in the canal,

and thereby prevented an occasion for the recovery of damages.

In 1903, under chapter 465 of the acts of that year (and subsequent

amendments), the Charles River Basin Commission was appointed and
constructed a dam across the Charles River below Broad Canal, forming a

basin above the dam. St. 1909, c. 524, transferred all the powers, rights,

duties and liabilities of the Charles River Basin Commission to the Metro-
politan Park Commission, and the Charles River Basin Commission was
abolished. By Gen. St. 1919, c. 350, § 123, the Metropolitan Park Com-
mission was abolished and all its rights, powers, duties and obligations

were transferred to the Metropolitan District Commission.
In this connection it may be noted that another canal, constructed and

situated much as is Broad Canal, leading from the Charles River between
the dam and Broad Canal, is referred to by the Supreme Judicial Court
in Wellington v. Cambridge, 214 Mass. 35, and is there held to be private

property. It is also to be noted that the Charles River Basin Commis-
sion, before proceeding under the terms of St. 1903, c. 465, at the begin-

ning of the work to dredge and to strengthen the walls and wharves in

Broad Canal, took a release from the owners of the parcels abutting on
the canal discharging the Commonwealth from liability for all claims for

damages which might accrue to the owners through the acts of the Com-
mission in doing such work, the parties to the release apparently recogniz-
ing by its execution the fact that there had been no appropriation of any
of the property in question to a public use. It follows from these consid-
erations that Broad Canal and its walls and wharves are private property.
As it lies over flats situated within the line of private ownership and not
within the lines of the Charles River Basin, the Commission, in the absence
of specific statutory authority, could have had no obligation to prevent
the filling up of such canal nor any duty relative to its maintenance.
The situation of the Commission in its relation to Broad Canal is not

affected by St. 1909, c. 524, § 5, as amended by St. 1910, c. 582, § 1, which
authorizes the Commission to make reasonable rules and regulations
"for the care, maintenance, protection and policing of the Charles River
Basin as herein denned," since the definition of the word "basin" in said
chapter 524, while it includes the Charles River, the water thereof, public
navigable arms, tributaries and inlets, does not mention the canals which
open thereon.

The relation of the Commission to Broad Canal is not affected by St.
1913, c. 741, wherein the Commission is required to rebuild the wall on
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the premises of the estate of John J. Horgan, the predecessor in title to
the property of the Boston Sand & Gravel Company, because this act is

entirely special in its application, requiring the then landowner to pay
one-third of the cost and to sign an agreement holding the Common-
wealth harmless on account of the work which it might do on such wall,
and providing further that no repairs or rebuilding of such wall there-
after should be required to be done by the Commonwealth. The special
requirement made by the Legislature for repairs to this particular piece
of wall bordering the canal, referred to in the statute as a sea wall on the
estate of Horgan, tends to show that in the legislative mind, in 1913,
there was still no intent to treat Broad Canal or the walls along its borders
as anything other than private property.

The only statutory provision which has been made relative to this

canal, from which it might conceivably be said that a duty relative to
the maintenance of its walls rested upon the Commission, lies in St. 1910,
c. 583, § 2, amending St. 1909, c. 524, § 6, and is as follows:—
"The metropolitan park commission throughout the year shall operate

the locks and any drawbridges connected with said dam, without charge,
and shall maintain said locks and the channels and canals authorized by
section four of said chapter four hundred and sixty-five, at the depths
provided for in said act and clear of obstructions caused by natural shoal-

ing or incident to the building of said dam, and shall maintain the water
in the basin at such level, and the locks, channels and canals sufficiently

clear of obstructions by ice, so that any vessel ready to pass through the
lock, and requiring no more depth of water than is provided for by said
section four, can pass through to the wharves therein mentioned."

St. 1903, c. 465, § 4, referred to in said section 6, reads as follows:—
"The commission shall dredge navigable channels in the basin from the

lock to the wharves between the dam and Cambridge bridge, to Broad
canal and to Lechmere canal, the channel to be not less than one hundred
feet in width and eighteen feet in depth; shall dredge Broad canal to such
depths as will afford to and at the wharves thereon not less than seven-
teen feet of water up to the Third Street draw, not less than thirteen feet

of water from the Third Street draw to the Sixth Street draw, and not
less than eleven feet of water from the Sixth Street draw to the railroad

draw, and not less than nine feet of water for one hundred and twenty-
five feet above the railroad draw; shall dredge Lechmere canal to such
depths as will afford to and at the wharves thereon not less than seven-
teen feet of water up to and including Sawyer's lumber wharf, and not
less than thirteen feet of water from said wharf up to the head of the
canal at Bent Street; all depths aforesaid to be measured from the water
level to be maintained in the basin.

"The commission shall do all such dredging and all strengthening of

the walls of the canals and of the basin where dredging is done by the
driving of prime oak piles two feet on centres along the front of said

wharves or walls, and all removing and relocating of pipes and conduits
made necessary by such dredging, so that vessels requiring a depth of

water not exceeding the respective depths above prescribed can lie along-

side of, and in contact with, the wharves; and this work shall be done in

such manner as to cause the least possible inconvenience to abutters,

and shall be finished on or before the completion of the dam; and after
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the walls or wharves have been so strengthened, all repairs on or rebuilding

of the walls and wharves shall be done by the abutters."

It is apparent that the duty placed upon the Commission by said

section 6 relates only to maintaining water at a certain level in the canal,

keeping the canal clear of obstructions caused by natural shoaling or

incident to the building of said dam (which latter contingency is now a

thing of the past), and keeping the canal clear of obstructions by ice,

which duties I understand your Commission discharges. No other pro-

vision relative to duties connected with the canal after the completion of

the work of constructing the basin is provided by any statute.

As the Commission is not now charged with the duty of removing from
the canal obstructions caused by other means than natural shoaling and
ice, a cave-in of the walls of the canal or the wharves would not necessarily

add to the burdens of the Commission in discharging their duties. The
requisite depth of water in the canal might be maintained notwithstand-

ing obstructions therein not resultant from natural causes, and the Com-
mission, as has been pointed out, has no duty placed upon it to remove
such obstructions.

St. 1903, c. 465, does not purport to take from the owners of the land
bordering Broad Canal any of their real property nor any of the rights or

easements which they possessed with relation thereto, nor has there ever
been any such taking by any subdivision of the Commonwealth. In
providing, by the provisions of the various statutes noted, for the doing
of work of the various sorts mentioned, upon and about the canal by the
commissions charged with the control of the basin, it may be assumed that
the Legislature had determined that the doing of such work, which immedi-
ately benefited and still benefits the owners of this private property,
ultimately inures to the benefit of the public as a necessary part of the
general scheme for the creation and maintenance of the basin as a whole.
To construe the act otherwise would render its constitutionality in such
parts as deal with the canals extremely doubtful, as providing in effect

for the application of money to a purely private purpose, namely, the
benefit of the private owners of the canals and their walls and wharves.
Moreover, since there has been no taking from the owners of the canal
and they are left in possession of their private property, the Legislature
could not impose upon them without compensation a duty to perform
work upon their own property by repairing, rebuilding or otherwise.
To do so would exceed the constitutional power of the Legislature, and
would amount, in effect, to a taking of rights without compensation.
The words of St. 1903, c. 465, § 4, to the effect that " after the walls and
wharves have been so strengthened (by the original commission) all

repairs on or rebuilding of the walls and wharves shall be done by the
abutters," must be construed as limiting the duties of the Commission
to the doing of the original work, and as making it plain that no duty of
repairing from time to time rested upon such body, rather than as a
mandatory provision requiring the owners to make repairs upon their
own private property.

I am of the opinion, therefore, that your Commission has no authority
to compel the owners to make repairs upon their private property abutting
on the private canal known as Broad Canal. Doubtless, as between
themselves, rights to unobstructed usage of the canal exist by virtue of
the agreement of 1806 in the various owners of the canal and adjoining
land, which they may be able to enforce by appropriate proceedings in
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the courts, but the Commission is not the possessor or holder of such
rights and cannot enforce them as between the owners or on its own
behalf.

Your Commission is charged with the performance of certain specific

duties with relation to the canal by the statutes, which have been already-
cited. These consist in freeing the canal of natural accumulations therein,

of removing ice therefrom and of maintaining the depth of the water at
a designated level. No contractual obligations exist on the part of the
owners with the Commonwealth to do or to refrain from doing any acts
upon their own property, and none arise under the circumstances from
the provisions of the statutes. If a situation should occur by reason of
failure to make repairs on the part of the owners whereby the canal became
filled with obstructions not arising from natural causes but from the acts
or omissions to act of such owners, so that it became physically impossible
to perform the duties with relation to the canal which have been placed
upon your Commission, then, inasmuch as at the present time it would
seem that the performance of such duties benefits the private owners
chiefly, at least in the first instance, the Commission might appropriately
seek for relief in connection with such duties from the Legislature.

Very truly yours,

Arthur K. Reading, Attorney General.

Constitutional Law— Interstate Commerce— Quarantine on Plants.

G. L., c. 128, §§ 16-31, the Massachusetts Nursery Inspection Law, is

effective as regards plants in interstate commerce, by reason of a
joint resolution of Congress, approved by the President on April 13,
1926.

Feb. 1, 1927.

Dr. Arthur W. Gilbert, Commissioner of Agriculture.

Dear Sir:— I have your letter of January 11, 1927, in which, in view
of the circumstances recited therein, you ask for a reconsideration by this

department of the question whether or not it will be necessary for the
General Court to reenact certain sections of the Massachusetts Nursery
Inspection Law, which is now G. L., c. 128, §§ 16-31.
The sections in question seem to be sections 20 and 27. They may be

briefly summarized as follows:—
Section 20 provides that no nursery stock shall be brought into the.

Commonwealth unless it bears an unexpired certificate of inspection.

Section 27 provides that the Director of the Division of Plant Pest
Control may, after a public hearing, prohibit the delivery within the
Commonwealth of nursery stock from outside thereof, under certain

circumstances.

In view of the opinion I have reached, I do not deem it necessary to
make any more elaborate summary of the act and of its 1923, 1925 and
1926 amendments.

Section 20 was first enacted by the General Court as St. 1902, c. 495,

§ 5. Section 27 was first enacted by the General Court as chapter 103 of

the Resolves of 1911, and took effect in June of that year.

By the Act of Congress of August 20, 1912, 37 Stat. 315, c. 308, the
Federal Congress forbade the shipment from one State to another of

any nursery stock imported into the United States without notifying the
Secretary of Agriculture. By the Act of Congress of March 4, 1917,
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39 Stat. 1165, e. 179, the Federal Congress authorized the Secretary of

Agriculture to quarantine any State when he should determine that such

quarantine is necessary to prevent the spread of a dangerous plant disease

or insect infestation new to or not already widely prevalent or distributed

within and throughout the United States.

On March 1, 1926, the Supreme Court of the United States decided

the case of Oregon-Washington Railroad & Navigation Co. v. State of

Washington, 270 U. S. 87. That action was a suit in equity begun by

the State of Washington against the Oregon-Washington Company to

restrain that company from transporting infected alfalfa from Idaho

into Washington in violation of a quarantine established on September

17, 1921, by the Washington Director of Agriculture under a Washington

statute passed in 1921. The company defended the suit on the ground

that the quarantine and the Washington statute were in contravention of

the interstate commerce clause of the Federal Constitution and in conflict

with the acts of Congress stated above. A majority of the court, in an

opinion by Chief Justice Taft, decided, as I read the opinion in that case,

the following points :
—

1. In the absence of action by Congress a State may, in the exercise of

its police power, establish quarantines against infected plants or trees,

in spite of the fact that such quarantines necessarily affect interstate

commerce.
2. That the Washington statute and the action of the Director of

Agriculture of that State created a genuine quarantine.

3. That the exercise by a State of its police power of quarantine, in

spite of its interfering with interstate commerce, is permissible under
the interstate commerce clause of the Federal Constitution, "subject to

the paramount authority of Congress if it decides to assume control."

4. That it is impossible to read the Act of Congress of August 20, 1912,

as amended by the Act of March 4, 1917, without attributing to Congress

the intention to take over to the Agricultural Department of the Federal

government the care of the horticulture and agriculture of the States,

so far as these may be affected injuriously by the transportation in foreign

and interstate commerce of anything which by reason of its character

can convey disease to and injure trees, plants and crops.

5. That in the relation of the States to the regulation of interstate

commerce by Congress there are two fields :
—

(a) One in which the State cannot interfere at all, even in the silence of

Congress; and
(6) One in which the State may exercise its police power until Congress

has by affirmative legislation occupied the field by regulating interstate

commerce and so necessarily has excluded State action. Quarantine is in

the latter field.

6. That when Congress has acted and occupied the field, as it has here,

the power of the States to act is prevented or suspended.
7. That pending the existing legislation of Congress as to quarantine,

the statute of Washington on the subject cannot be given application.

8. That the States may not act even in the absence of any action by the
Secretary of Agriculture.

9. That with the Federal law in force, State action is illegal and
unwarranted.
On April 13, 1926, the President approved a joint resolution of Con-

gress further amending the Act of August 20, 1912, as already amended
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by the Act of March 4, 1917, by providing that, until the Secretary of
Agriculture shall have duly established a quarantine, nothing in the act
shall be construed to prevent any State "from promulgating, enacting and
enforcing" any quarantine prohibiting or restricting the transportation
of any class of nursery stock, etc., into or through such State, and pro-
viding further that any nursery stock, etc., a quarantine with respect
to which shall have been established by the Secretary of Agriculture,
shall, when transported into any State, in violation of such quarantine,
be subject to the operation and effect of the laws of that State enacted in

the exercise of its police powers to the same extent and in the same manner
as though it had been produced in that State.

On the above facts I am of opinion that it will not be necessary for the
General Court to reenact the above-described sections of G. L., c. 126,
and I will give you briefly my reasons.

It was unquestionably within the police power of this Commonwealth
to enact chapter 103 of the Resolves of 1911 at the time it was enacted.
Up to that time Congress had not occupied the field of plant quarantine
with respect to interstate commerce. When, in 1917, the Congress did
occupy that field the efficacy of the State law was suspended, and action
by State officials under it was prevented, and if taken would have been
illegal and unwarranted. But I do not think that the State statute was,
by the Federal act of 1917, nullified. The facts and decision in the case
of In Re Rahrer, 140 U. S. 545, are of assistance in this connection. In
the Rahrer case the Kansas Legislature had passed an act prohibiting the
sale of intoxicating liquor, which by its terms was broad enough to apply
to sales of imported liquor in original packages. At that time the Federal
law was that a State could not interfere with sales of imported liquor in

original packages. On August 8, 1890, there went into effect an Act of

Congress which provided, in substance, that intoxicating liquor trans-

ported into a State should, upon arrival therein, become subject to the
operation and effect of the laws of that State as though it had been produced
there, even though it was still in the original package. In July, 1890, a
carload of intoxicating liquor was shipped from Missouri to Rahrer in

Kansas. On August 9, 1890, Rahrer sold a part of that liquor, still in the
original package. For that sale he was arrested by a Kansas sheriff, and
he applied to a Federal court for a writ of habeas corpus. By appeal his

case went to the Supreme Court, which, by a majority decision written
by Chief Justice Fuller, decided adversely to Rahrer. In the course of

the opinion the court used the following language :
—

" This (the Kansas prohibitory statute) is not a case of a law enacted in

the unauthorized exercise of a power exclusively confided to Congress,
but of a law which it was competent for the state to pass, but which could
not operate upon articles occupying a certain situation until the passage
of the act of Congress. That act in terms removed the obstacle, and we
perceive no adequate ground for adjudging that a reenactment of the
state law was required before it could have the effect upon imported
which it had always had upon domestic property."

In Re Rahrer has been followed in First National Bank in St. Louis v.

Buder, 8 Fed. (2d) 883, 885, and in Missouri Pacific R.R. Co. v. Boone,
270 U. S. 466.

On the approval, on April 13, 1926, by the President of the joint resolu-

tion of Congress, the Federal obstacle to the efficacy of a Massachusetts
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quarantine on plants in interstate commerce was removed, and thereupon

the Massachusetts statute (and the powers of Massachusetts officials to

act under it) became again in full force and effect.

Very truly yours,

Arthur K. Reading, Attorney General.

Taxation— Corporate Excess— Excise.

tr

Feb. 3, 1927.

Classification of corporations for the purpose of taxation may not be made
in an unreasonable manner.

Joint Committee on Taxation.

Gentlemen:— You have asked my opinion as to the legality and con-

stitutionality, if enacted into law, of House Bill No. 506, entitled "An Act

relative to the taxation of business corporations."

This act, by amendment of G. L., c. 63, as previously amended, makes

certain changes in the manner of ascertaining and determining the "cor-

porate excess" of business corporations for the purpose of taxation and the

levying of excise taxes upon such corporations.

These changes, in brief, consist for the most part in providing that such

corporate excess shall be the fair value of capital stock on the last day of the

taxable year, as determined by G. L., c. 63, § 30, par. 6, instead of on the

first day of April, and in determining that the surplus and undivided profits

shall be included when estimating the value of the capital stock. This

manner of estimating is rather a declaration of the manner as substantially

in use at the present time, rather than an adoption of any radical departure

from the existing practice. These changes and others, such as that made
in G. L., c. 57, bring the provisions of the statute into harmony, and as to

these there does not appear to be any illegality or unconstitutionality.

A change of a different character is made in the existing law by the clause

placed by the proposed act at the end of section 31, namely:

"No debt shall be considered which arises or is allowed to remain as a

medium whereby the parent or affiliated corporation supplies any such

corporation with the capital reasonably necessary to carry on or continue

business."

The practical application of this provision, applied as an exception to the

general deductions to be made from the corporate excess of a domestic or

foreign corporation for the purpose of determining the amount of a tax,

would result in such a distinction being made between corporations of the

same general class as would work an improper and unreasonable discrimina-

tion among them. For example, one corporation might borrow money
from an individual or from a bank for the purpose of enabling it to continue

in business without the necessity of a sale of capital stock, and such cor-

poration would be entitled to have the amount of such debt deducted from
the fair value of its capital stock in determining the amount of its tax,

whereas another corporation borrowing a similar amount of money for a

similar purpose from a parent or affiliated corporation would not be en-

titled to a like deduction. A classification of corporations, for the purpose of

ascertaining the amount of a tax, into those which borrow from parent or

affiliated corporations and those which borrow from individuals, partner-

ships or unaffiliated corporations is not a reasonable mode of classification.

While the Legislature possesses a very wide measure of discretion in

making classifications of individuals and corporations for purposes of taxa-
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tion, nevertheless, such classifications must not be arbitrary or unreason-

able, and discriminations may not be made in tax statutes between persons

or corporations in substantially like situations.

Though taxation is to a very great degree a matter of public policy and
the determinations of the Legislature with relation thereto not to be lightly

treated, yet the principle of equality of protection of the law cannot con-

stitutionally be disregarded. While the matter is not entirely free from
doubt, I am of the opinion that the enactment into law of the proposed
clause of section 31 under consideration would be unconstitutional, as a

violation of the Fourteenth Amendment to the Constitution of the United
States.

Very truly yours,

Arthur K. Reading, Attorney General.

State Teachers' Retirement Association — Retirement Fund— Beneficiaries.

A regulation of the Teachers' Retirement Board prohibiting members from
designating beneficiaries who are to receive a payment only in the

event of the death of other named beneficiaries is not improper.

Feb. 24, 1927.

Teachers
1

Retirement Board.

Gentlemen :— You have asked my opinion as to whether or not your
Board had the right to make the following regulation, which you have
previously established :

—
"A member shall not be permitted to provide that the amount due his

estate from the retirement fund shall be divided and paid to two or more
beneficiaries, nor shall a member be permitted to provide for payment to

one beneficiary, with the additional provision that in the event of the death
of the named beneficiary, the payment shall be made to a second bene-

ficiary."

You advise me that your request for my opinion had the sanction, and was
made at the request, of the Commissioner of Education, who is at the

present time away from the city on official business, and for that reason

the letter of request was not signed by him but by the secretary of your
Board. Under these peculiar circumstances I am complying with your

request and give my opinion to your Board.
G. L., c. 32, § 11, as amended by other acts and by St. 1926, c. 212,

provides :

—

" (5) All sums due the estate of a deceased member from the annuity and
pension funds of the association shall be paid to such beneficiary as he shall

have named in writing on a form furnished by the board and filed with the

board, properly executed, prior to his death, and such payment shall be a

bar to recovery by any other person; provided, that if there be no named
beneficiary surviving the deceased member, the amount due the estate

shall be paid in accordance with section thirty-three. A member may at

any time revoke or change the designation of a beneficiary by a written

instrument duly executed by him and filed with the board prior to his

death, the form for this purpose to be furnished by the board."

The language of the foregoing statute does not indicate any intention

on the part of the Legislature that a member of the State Teachers' Retire-

ment Association should be entitled to the privilege of naming more than
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a single beneficiary to receive the benefits accruing by virtue of his mem-
bership in the retirement system after his death. Changes in the benefici-

ary are permissible, but not more than one person at any given time may
stand in such relation to a member and to the association. The words

used in the statute relative to the beneficiary referred to therein are such

as indicate provision for only one individual at a time in such capacity.

My opinion in this respect is confirmed by reference to other parts of G. L.,

c. 32, as amended, more particularly section 5, as amended by St. 1925,

c. 244, where a similar intent to limit the privilege of naming beneficiaries

of other classes of persons subject to the terms of the same statute is plainly

shown. Your Board has authority to make regulations for the management
of the teachers' retirement system not inconsistent with law, and I am of

the opinion that the regulation which you have laid before me is such as

may be established within the authority of the Board.
Very truly yours,

Arthur K. Reading, Attorney General.

Division of Highways — Alteration— "Cut-off" Line.

An alteration in a State highway is the substitution of one way for another,

and its character is not necessarily changed by the fact that it calls

for the construction of a "cut-off" line one and one-half miles in

length.

Feb. 25, 1927.

Hon. William F. Williams, Commissioner of Public Works.

Dear Sir:— You request my opinion as to whether your department
has power to proceed under G. L., c. 81, § 6 (St. 1921, c. 446), in straighten-

ing an existing State highway by constructing a " cut-off" line running
practically one and one-half miles in length and at a variable distance of

about 500 feet from the old line.

G. L., c. 81, § 6, as amended by St. 1921, c. 446, reads as follows:—
"The division may alter the location of a state highway in a city or town

by filing a plan thereof and a certificate that the division has laid out and
taken charge of said state highway, as altered in accordance with said plan,

in the office of the county commissioners for the county where said highway
is situated, and by filing a copy of the plan or location as altered in the

office of the clerk of such city or town."

I understand that the proposed new line will be merely a part of the

same highway of which the present line forms a part, that when constructed

it will be used in substitution for the old line, which will be abandoned, and
that both the old and the proposed new line lie wholly within one town.
The doubt in the matter arises from the fact that the proposed change

involves the highway line to a rather great extent. Must the making of

such a change be held to be something more than to "alter" the location

of the highway?
In my opinion, the department has power to proceed under the section

of the statute above quoted. The question does not, I think, depend upon
the number of feet involved in the change. "An 'alteration' ex vi termini

means a change or substitution of one thing for another." Johnson v.

Wyman, 9 Gray, 186, 189. "A technical alteration is the substitution of
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one way for another." Bigelow v. City Council of Worcester, 169 Mass. 390.

See, also, Bliss v. Deerfield, 13 Pick. 102; Bennett v. Wellesley, 189 Mass.
308; III Op. Atty. Gen. 113.

Very truly yours,

Arthur K. Reading, Attorney General.

Reclamation Districts— Towns— Assessments.

Towns are not underwriters of the assessments of reclamation districts,

and may not borrow money for the advance payment of such assess-

ments.

Feb. 26, 1927.

Dr. Arthur W. Gilbert, Commissioner of Agriculture.

Dear Sir:— You have asked my opinion in connection with two matters
pertaining to the reclamation service.

1. In relation to the first matter referred to in your communication,
namely, the authority of towns to borrow money for the purpose of paying,

in advance of collection, amounts assessed upon certain proprietors of land
within their boundaries for the financing of the improvements of a reclama-
tion district, governed by St. 1923, c. 457, as amended, I am constrained

to advise you that towns possess no authority to borrow money for such a

purpose.

There is no specific authority given by any statute to towns to negotiate

loans for such an object as that described in your communication. The
creation of a reclamation district and the assessment upon individual

proprietors therein of their proportionate shares of the expense incident

thereto does not of itself create any debt upon the part of a town wherein

such proprietors' land may lie, such as the town is required by legal obliga-

tion to discharge. It is provided by St. 1923, c. 457, that towns shall collect

the sums assessed upon individual proprietors and pay over the same to the

district's treasurer. The manner of collecting the assessment is to be the

same as that provided for the collection of the town tax (G. L., c. 252,

§ 11, as amended by St. 1923, c. 457, § 1), and it is to be noted that by
G. L., c. 80, § 4, it is provided "that the owners of the land assessed shall

not be personally liable for the assessment thereon," but the relation of the

town to the reclamation district, under the statute, is merely that of an
agency for the purpose of effecting the necessary collection. The statute

does not make the towns underwriters or insurers of the amount of the

total assessment or of any part thereof.

It follows as a necessary corollary of the foregoing considerations that

a town is without power to borrow money to carry out such a scheme for

the advance payment of the assessments made by the district as you
have outlined in your communication. The duty of the towns is to col-

lect the assessments certified to them, respectively, and to pay over such

collections to the district. If the payments of the assessments are spread

over a term of years by virtue of G. L., c. 80, § 13, the obligation of the

town still remains the same, to collect by its collector of taxes the assess-

ments when due and to pay such collections to the district. The duty

of the town does not include the borrowing of money to pay advancements

thereon to the district.

2. The second matter set forth in your communication concerns the

administration of a district established under G. L., c. 252, before its
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amendment. The statutory provisions with relation to such a district

and the towns lying therein differ from those affecting towns in St. 1923,

c 457, as amended, hereinbefore considered, and are not subject thereto

(St. 1923, c. 457, § 1).

Under G. L., c. 252, the expense of contemplated improvements is to

be apportioned by commissioners to, and paid for by, those towns, respec-

tively, in which any of the land in the district which is to be improved

may lie. Each town is required to pay the sum ascertained to be due from

it, by its treasurer to the county wherein it lies, in equal annual install-

ments, these installments to be collected by the town from its inhabitants

in the same manner as town taxes, but by section 14 the amount to be

paid to the town is to be divided by the assessors among the owners of

the various parcels of land in the town actually benefited by the improve-

ments of the district, and these owners, and not the taxpayers generally,

are the ones from whom the collection is to be made by the town. These
payments by the owners of the land beneficially affected are to be assessed

as betterments, under G. L., c. 80, and such payments may be appor-

tioned or spread over a given succession of equal annual installments,

and the payment by the town is likewise to be spread over a given number
of years (G. L., c. 252, § 13). The particular questions upon which you
desire my opinion in regard to this second matter are set forth in your
communication as follows :

—
" (a) Since only one town is concerned, can the district commissioners

omit the hearing called for in the first sentence of section 13? This hearing

is to determine only the portion to be paid by each town when more than
one town is involved.

(6) Will there be any legal obstacle to prevent the assessors requesting

the land owners to pay before March 31, and the town treasurer paying
the amount so collected to the county?

(c) Can the additional interest paid by the county on sums uncollected

after March 31, as noted in (6), be charged against the owner who elects

to wait for the regular fall assessment before paying?
(d) Or will it be necessary to include in the assessment, interest on the

county note from March 31 to December 31, and to abate for those pay-
ing before March 31 their proportion of this interest?"

It is required by G. L., c. 252, § 13, that the commissioners shall deter-

mine what portions of the total expenses of the improvement are to be
paid by each town in which any of the land lies, and the commissioners
are required to return their award as to this to the drainage board, which
in turn transmits copies to the towns, and any town aggrieved has an
appeal to the courts. I am of the opinion that the above-noted provisions

of section 13 are to be observed and should be complied with even if only
a single town appears likely to be affected, and I therefore answer your
question (a) in the negative.

It is provided by said chapter 252 that the county commissioners may
vote to pay, in the first instance, the total expense of the proposed im-
provement, except such as is borne by the Commonwealth, and the county
may borrow money for such purpose. The total expense incurred by the
county, including the money advanced to the district and the interest or
cost of borrowing the same, is ultimately to be repaid to the county by
the towns where the improved land lies. The money may be collected
by the towns from the individuals benefited, in the same manner as other
similar betterments are assessed and collected.
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If the county commissioners have made a loan which expires on
March 31, it might be advantageous if money were paid to them by the
several towns, and, as a necessary preliminary, paid to the towns by the
individuals ultimately benefited, on or before March 31. There can be
no objection to proper requests for such payments being made. I there-
fore answer your question (6) in the affirmative. Nevertheless, the
assessments due the town from the individuals in this matter are to be
collected in the ordinary manner under the provisions of G. L., c. 80, § 4,
and, as I assume from such facts as are set forth in your communication
that assessments of this character, like town taxes, are not required by
vote or by-law of the town to be paid prior to October 15 (see G. L., c. 59,

§ 57), I am of the opinion that their collection by the town cannot be
enforced prior to March 31, nor can individuals paying before March 31
receive any benefit by reason thereof over other individuals who pay
later but at a proper time, nor can such individuals so paying later be
penalized for thus doing. If, therefore, the amount necessary to discharge
the obligation of the county on March 31 is not voluntarily paid prior to
that date, whatever new loan is necessary to be obtained by the county
should be negotiated, and the expense or interest thereon added to the
expense or interest of the original loan plus the amount of the principal

will be the total expense which is to be paid by the towns, and by them
collected from the individual proprietors by assessments made and col-

lected in the usual course, so that the burden of the entire sum will fall

equally upon all such proprietors by a proper allocation of the same.
I therefore answer your questions (c) and (d) in the negative.

Very truly yours,

Arthur K. Reading, Attorney General.

Constitutional Law— Governor— Pardoning Power.

Under the Constitution of the Commonwealth the power of pardoning
cannot be shared with the Governor by the courts.

Feb. 28, 1927.

His Excellency Alvan T. Fuller, Governor of the Commonwealth.

Sir:— You request my opinion as to the advisability of a constitutional

amendment affecting the pardoning power of the Governor, as recom-
mended in your address of this year to the two branches of the Legislature.

Your recommendation is in the following form :
—

"Authority to Grant Respites.

At present it occasionally happens in capital cases, after the courts have
set the period within which the sentence pronounced by them shall be
carried out, that hearings on exceptions or other court proceedings neces-

sitate postponing the execution of the sentence. Strangely enough, the

courts themselves have no power of postponement in such cases, and were
it not for the intervention of the Governor the accused might be executed

before the courts had finally determined the questions of law presented.

The Governor has nothing to do with court proceedings, and the state of

the law which requires his intervention under these circumstances should

not continue. The power of respite should at such times belong to the

courts. I am informed that the necessary change can be brought about
only by an amendment to the Constitution.
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I recommend that the necessary proceedings be instituted to place the

courts in complete control of this matter."

I believe that by statute the courts could be given additional powers

relative to staying and modifying sentences; and so far as the court should

see fit to exercise such powers, if granted, the Governor would be relieved

of the burden of passing upon petitions for respite. Such a statute might

provide, in effect, that when, after sentence has been imposed in a capital

case, a motion for a new trial is made within the time allowed by law, the

court which imposed sentence shall have power, in its discretion, until said

motion is finally disposed of, to suspend and modify said sentence from time

to time by refixing the date set for the execution thereof. But, without an
amendment to the Constitution, by which the pardoning power is vested in

the Governor, it is impossible "to place the courts in complete control of

this matter." In my opinion, a constitutional amendment would be inad-

visable. The people of this Commonwealth have for generations regarded

the pardoning power of the Governor as a safeguard. An amendment
impairing this power probably could not, and I think should not, be ob-

tained. Moreover, as is stated in your address, the situation referred to

occurs only "occasionally," and the question then presented, namely,
whether respite should be granted pending the disposal of proceedings in

court brought after sentence, is one regarding which the Governor might
well rely largely upon the advice of the judges and the Attorney General,

and is one which in most cases should not be difficult of solution.

Very truly yours,

Arthur K. Reading, Attorney General.

State Boxing Commission— Licenses— Boxing Matches and Exhibitions

.

The State Boxing Commission is not required to perform the duties laid

upon it by G. L., c. 147, except as to matches or exhibitions which are
required to be licensed.

March 3, 1927.

Gen. Alfred F. Foote, Commissioner of Public Safety.

Dear Sir:— You have asked my opinion as to the jurisdiction of the
State Boxing Commission, which serves in the Department of Public
Safety and of which the Commissioner of the said Department is, ex

officio, chairman. You have directed my attention in particular to boxing
matches held in clubs.

G. L., c. 147, §§ 32-51, provide, in substance: (1) that no boxing or
sparring match or exhibition for a prize or purse shall take place or be
conducted, except a license therefor be granted by the State Boxing Com-
mission; (2) that no boxing or sparring match or exhibition at which an
admission fee is charged shall take place or be conducted, except a license
therefor be granted by said Boxing Commission. A fee, to be established
by the Commission within certain amounts and upon a basis set forth
in section 32, is to accompany the application for the license as to both
classes, and there are provisions as to the giving of a bond.

(1) The necessity for a license as a prerequisite to holding a boxing or
sparring match or exhibition for a prize or purse under all conditions, ir-

respective of whether admission is or is not charged to spectators of the
same, is absolute and without exception. Certain exceptions to the require-
ments relative to the prescribed license, which are set forth in the statute
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and which will be dealt with hereafter, are not applicable to this class of
matches or exhibitions. Whether a given event is a match or exhibition,
whether it consists of boxing or sparring, whether it is for a prize or purse
are questions of fact, to be determined in the first instance by the Corn-
mission.

(2) As to the second class of events for which a license is a prerequisite,
they must, as a matter of fact, be matches or exhibitions, they must con-
sist of boxing or sparring, and they must be ones at which an admission
fee is charged.

Section 32 provides, in substance, that the admission fee charged will

be such as to bring the match within the requirement of the statute for a
license, if it be charged "directly or indirectly, in the form of dues or
otherwise."

The fee referred to in the statute is by its terms one for admission to a
match. No evasion of the terms of the statute can be successfully accom-
plished, as a matter of law, by calling, levying or applying the particular
admission fee as dues to a club or organization. If, as a matter of fact,

charges made to individuals attending are for admission to a match or
exhibition, the bout falls within the class for which a license is necessary.

Questions of fact, difficult of solution, may arise under various circum-
stances, but if payments, under whatever name, are made as a charge for

admission to a match, that match is one requiring a license.

Conditions under which club dues were charged specifically upon mem-
bers attending a match, for the purpose of giving them admission thereto,

are described in some detail in Commonwealth v. Mack, 187 Mass. 441. In
a case where a match is held by a club, for members only, as an unusual
form of entertainment, dues being payable annually and without any
relation to such match, it might be said, as a matter of fact, that no admis-
sion fee to the match is charged, either directly or indirectly in the form of

dues or otherwise. In another instance members might pay annual dues
to a club purporting to hold boxing matches from time to time, for club

members only, with the understanding that the payment of such dues
would entitle them to admission to matches to be held, and with that
prospect as the compelling motive in joining the club and paying the dues,

under circumstances which, as a matter of fact, might make such dues
constitute an indirect payment of an admission fee to a match or matches
subsequently held; such match or matches would then be of such a charac-

ter as to fall within the second class mentioned above, and would require

to be licensed. The view that dues which are capable of classification under
the provisions of section 32 must of necessity be dues paid with relation to

an allocation to a particular match or matches and not as annual dues to a
club or organization covering in general a variety of privileges, to which a

match is only an occasional and unspecified addition, is confirmed by the

provisions of section 40 with relation to payments to the State Treasurer

from gross receipts of matches by licensees. These provisions are obviously

intended to relate to admission charges capable of allocation by reason of

their manner of payment, even though indirect, to a particular match.
It is to be noted that by the last sentence of section 32 an exception is

made among licensees conducting matches or exhibitions where admission
is charged, in favor of those conducting amateur bouts. A special license

without the requirement of a bond may be issued to them, whereas a bond
is required of other licensees of this class. A special provision is made in
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section 46 permitting the granting of special permits to certain exhibitions

of boxing where no decision is to be made, when provision is made for such

permit by the rules and regulations of the Commission.

Your request does not call for an expression of opinion as to the manner

of performance of the various duties laid upon the State Boxing Commis-

sion by the pertinent sections of chapter 147. Such duties are to be per-

formed in connection with all boxing or sparring matches or exhibitions

which by the terms of the statute are required to receive any of the kinds

of licenses specified therein, in the manner and to the extent prescribed in

sections 32 to 51, but the Commission is not required to perform such

duties with relation to any events other than those which must be licensed,

all of which have been noted herein.

A boxing or sparring match or exhibition which is not for a prize or purse

and for which no admission fee is charged, within the meaning of the phrase

as outlined above, whether it be for a decision or not, does not require the

grant of a license as a prerequisite to its being held, and the authority of

the Commission does not extend to such a match or exhibition, nor do the

provisions of sections 32 to 51 apply thereto. In the absence of rules and

regulations made by the Commission under section 46, which I am advised

do not exist, no license is required for the particular form of boxing exhibi-

tion described in its provisions.

Very truly yours,

Arthur K. Reading, Attorney General.

Board of Dental Examiners— Graduates of Dental Colleges— Examinations.

The Board of Dental Examiners is required to examine graduates of foreign

dental colleges.

March 7, 1927.

Mr. W. F. Craig, Director of Registration.

Dear Sir:— You have asked my opinion as to whether the Board of

Dental Examiners is required, under G. L., c. 112, § 45, to examine gradu-

ates of all reputable dental colleges, whether within the United States or

of foreign countries, with particular reference to graduates of dental col-

leges of foreign countries which refuse to examine graduates of reputable

dental colleges within the United States.

If an applicant otherwise satisfies and conforms to the provisions of

G. L., c. 112, and amendments thereto, the mere fact that he is a graduate

of a reputable dental college of a foreign country which refuses to examine
graduates of reputable dental colleges of the United States does not justify

the Board in refusing to examine him. Section 45 of said chapter states :
—

"Any such applicant twenty-one years or over and of good moral charac-

ter who shall furnish the board with satisfactory proof that he has received

a diploma from the faculty of a reputable dental college as defined in the

following section shall, upon payment of twenty-five dollars, be entitled

to be examined by the board.
,;

Section 46 of said chapter, as amended by St. 1926, c. 215, sets no limita-

tion or restriction based upon the location of the dental college.

G. L., c. 112, § 48, provides for the registration without examination of a

dentist who has been lawfully in practice for at least five years in another
State, provided that such other State shall require a degree of competency
equal to that required of applicants registered in this Commonwealth.
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This section is amended by St. 1922, c. 221, which adds a further proviso

that the dentist must have practiced in a State which extends a like cour-

tesy to dentists registered in this Commonwealth.
In view of the fact that the language in sections 45 and 46, above re-

ferred to, is mandatory and makes no exceptions based upon the location

of the dental college, and in view of the fact that the Legislature, by the

amendment to section 48 above referred to, added a proviso restricting the

application of that section to such States as extend a like courtesy to

dentists registered in this Commonwealth, but did not so restrict or limit

section 45, I am of the opinion that the Board of Dental Examiners is

required to examine graduates of all reputable dental colleges, whether
within the United States or of foreign countries, provided such applicants

otherwise comply with, and conform to, the requirements of the law.

Very truly yours,

Arthur K. Reading, Attorney General.

Secretary of the Commonwealth— Ballot— Question for Voters.

If a question proper to be submitted to voters of a city at a certain annual
election is not placed upon the ballot at such election, it may not be
submitted at a later time.

March 12, 1927.

Hon. Frederic W. Cook, Secretary of the Commonwealth.

Dear Sir :— You have submitted to me copies of certain correspondence
had between your office and certain officials and others in the city of Lowell,

and you request my opinion upon the question whether the official ballot

for use in the city of Lowell at the annual State election held November 2,

1920, should have had placed upon it the question of the acceptance by
that city of St. 1920, c. 166, entitled "An Act to provide for one day off in

every eight days for certain police officers."

This act, the tenor of which is for present purposes sufficiently indicated

by its title, contained the following provisions with respect to its applica-

tion to the various cities and towns and with respect to its submission to

the voters in such cities and towns for acceptance.

St. 1920, c. 166, §§ 4 and 5, are as follows:—
"Section 4. This act shall not apply to the police force of the city of

Boston nor to the police force of the metropolitan district commission, nor
to any city or town already granting one day off in eight to the members of

its police department.
Section 5. This act shall be submitted to the voters of every city and

town to which it is applicable at the annual state election in the current

year, and shall take effect in any such city or town upon its acceptance by a

majority of the voters voting thereon; otherwise it shall not take effect.

The act shall be submitted in the form of the following question to be placed

upon the official ballot : — ' Shall chapter of the acts of nineteen

hundred and twenty which authorizes the granting of one day off in every
eight days to police officers without loss of pay, be accepted by this city

(or town)?'"

As I gather the situation from the correspondence submitted by you,
your predecessor in office refrained from placing this question upon the

ballot for use in the city of Lowell because of a communication received by
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him from the city clerk, advising him that on September 30, 1920, which
date was subsequent to the passage of the statute but prior to the annual

State election of that year, the council of the city of Lowell voted to direct

the commissioner of public safety to grant the members of the Lowell police

department one day off in eight. Apparently he assumed that the exemp-
tion from the operation of the act given by section 4 to cities and towns
"already" granting one day off in eight to the members of its police depart-

ment was available to any city or town which should grant this privilege to

its police force at any time prior to the date when the preparation of the

ballots had finally to be completed.

The language in St. 1920, c. 166, itself, seems to cast considerable doubt

upon the soundness of this construction. The word "already" is found
in that portion of the statute under which the cities and towns in which
the act is to be submitted for acceptance are determined, and is, therefore,

in the portion of the statute which takes effect without acceptance, and
speaks from the date of such taking effect. The vote of the city council

was passed a number of months after the statute, in this aspect, went into

effect. To speak of a state of affairs created by a vote had at a subsequent

date as having been "already" in existence at a prior date is not in accord-

ance with the common use of the language.

However that may be, it seems to me clear that the annual State election

in 1920 having gone by without the submission of this act to the voters in

the city of Lowell for acceptance, there is no authority for a late submis-
sion, and that the question whether the judgment of your predecessor was
sound is not a question upon which any practical consequences in the ad-

ministration of your office now attend. I therefore do not feel that it is a

question upon which I am called upon to arrive at a definite conclusion.

Very truly yours,

Arthur K. Reading, Attorney General.

State Fire Marshal— Storage of Gasoline— Appeal.

The State Fire Marshal has authority to entertain an appeal from a decision

of the board of license commissioners of Quincy refusing a license for

the storage of gasoline.

March 15, 1927.

Gen. Alfred F. Foote, Commissioner of Public Safety.

Dear Sir : — You have requested my opinion whether the State Fire
Marshal may, under G. L., c. 148, § 45, entertain an appeal from a decision
of the board of license commissioners of Quincy refusing a license for the
keeping, storage and sale of gasoline.

The board of license commissioners of the city of Quincy was established
by St. 1920, c. 70, sections 1, 2 and 4 of which are as follows:—
"Section 1. There is hereby established in the city of Quincy a board

of license commissioners to consist of the city clerk of the city and the chiefs
of the police and fire departments all of whom shall serve without extra
compensation.
Section 2. All authority to grant licenses and permits and, except as is

hereinafter provided, to suspend and revoke the same, now or hereafter
vested by law in the mayor and city council of said city or in the mayors
and city councils and boards of aldermen of cities of the commonwealth,
except the authority to grant licenses for the sale and transportation of
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intoxicating liquors and permits to public service corporations for locations
in the streets and ways of the city for any purpose, shall hereafter be exer-
cised exclusively by said board of license commissioners: provided, that
nothing herein shall affect the authority of the director of the division of
fire prevention of the department of public safety succeeding to the powers
of the fire prevention commissioner for the metropolitan district.

Section 4. The city council of said city shall retain all authority which
it now possesses or which is hereafter granted to it, or to cities generally,

to establish ordinances relating to the manner in which the holder of any
such license or permit may exercise the rights granted thereunder. The
board of license commissioners shall not establish any rules or regulations
relating to licenses or permits inconsistent with the provisions of any law
of the commonwealth or any ordinance of the city of Quincy."

The powers of the Fire Marshal in the premises are derived from G. L.,

c. 148, §§ 30, 31 and 45, which are as follows:—
" Section 30. The marshal shall have within the metropolitan district

the powers given by sections ten, thirteen, fourteen, twenty, twenty-one
and twenty-two to license persons or premises, or to grant permits for, or
to inspect or regulate, the keeping, storage, use, manufacture, sale, han-
dling, transportation or other disposition of gunpowder, dynamite, nitro-

glycerine, camphine or any similar fluids or compounds, crude petroleum
or any of its products, or any explosive or inflammable fluids or compounds,
tablets, torpedoes, rockets, toy pistols, fireworks, firecrackers, or any other
explosives, and the use of engines and furnaces as described in section one
hundred and fifteen of chapter one hundred and forty; provided, that the
city council of a city or the selectmen of a town may disapprove the grant-
ing of such a license or permit, and upon such disapproval the permit or
license shall be refused. In Boston certificates of renewal of licenses as
provided in section fourteen shall be filed annually for registration with the
fire commissioner, accompanied by a fee of one dollar.

Section 31. The marshal may delegate the granting and issuing of any
licenses or permits authorized by sections thirty to fifty-one, inclusive, or
the carrying out of any lawful rule, order or regulation of the department,
or any inspection required under said sections, to the head of the fire

department or to any other designated officer in any city or town in the
metropolitan district.

Section 45. The marshal shall hear and determine all appeals from
the acts and decisions of the heads of fire departments and other persons
acting or purporting to act under his authority, done or made or purporting
to be done or made under the provisions of sections thirty to fifty-one,

inclusive, and shall make all necessary and proper orders thereon. Any
person aggrieved by any such action of the head of a fire department or

other person may appeal to the marshal."

The powers given to the Fire Marshal within the metropolitan district

by G. L., c. 148, § 30, were originally taken away from the local authorities

in the cities and towns and vested in the Fire Prevention Commissioner for

the metropolitan district by St. 1914, c. 795, § 3. For a time thereafter

local officers had no control over the granting of gasoline licenses, except

as they might, by delegation under St. 1914, c. 795, § 4, exercise in the first
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instance the powers of the Fire Prevention Commissioner. By St. 1916,

c. 138, however, a proviso was added as follows:—
" Provided, however, that the mayor and city council of a city or the

board of selectmen of a town may disapprove the granting of such a li-

cense or permit, and upon such disapproval the permit or license shall be

refused."

This proviso is now found in G. L., c. 148, § 30.

Prior to March 31, 1920, the outstanding delegation of power under what

is now G. L., c. 148, § 31, was a delegation by the Fire Prevention Commis-
sioner to the mayor and city council of Quincy of the power to grant or

refuse gasoline licenses. After March 31, 1920, there was in force a similar

delegation running from the State Fire Marshal to the board of license

commissioners.

If the effect of St. 1920, c. 70, was to transfer to the board of license com-

missioners the power of disapproval theretofore vested by Gen. St. 1916,

c. 138, in the mayor and city council, the license commissioners, when they

acted upon the license now in question, may be considered as having exer-

cised two separate powers emanating from two distinct sources, — the

power to grant or refuse, delegated to them by the Marshal, and the power

to "disapprove," derived directly from the authority of the statutes.

It is to be noted that these two powers differ with respect to the possibility

of appeal. The exercise of the delegated power is always subject to appeal

to the Fire Marshal under G. L., c. 148, § 45, while the exercise of the power
of disapproval, being a veto power intended as a local check upon the

action of the Fire Marshal, is never subject to such an appeal.

Strictly, it would be a sufficient answer to your question to say that the

decision of the board of license commissioners, in its aspect as an exercise

of the delegated power, is always subject to appeal, and that the Fire

Marshal may entertain an appeal therefrom. But your inquiry is, as I

understand it, really directed to the further question whether, upon such

an appeal, the Marshal will not be bound by the decision of the local board
if that decision, in another aspect, was a valid exercise of the power of

"disapproval" under G. L., c. 148, such "disapproval" by the express

words of the law compelling the refusal of the license.

It is therefore necessary to examine the provisions of St. 1920, c. 70,

quoted above, and upon such examination it is not wholly clear whether
the power of "disapproval" was thereby transferred from the mayor and
city council to the board of license commissioners or not.

The authority which is purported to be transferred by St. 1920, c. 70,

§ 2, is the authority to "grant," "suspend" and "revoke," none of which
terms appropriately describe the power of disapproval, which is a power to

veto the granting of a license by that body in whom the power to "grant,

suspend or revoke" is vested.

In the second place, it is provided by that same section that —
"nothing herein shall affect the authority of the director of the division

of fire prevention of the department of public safety succeeding to the

powers of the fire prevention commissioner for the metropolitan district."

This proviso clearly excludes from the operation of the act the authority
derived by delegation from the Fire Prevention Commissioner (and later

from the Fire Marshal) ; but it is also capable of being construed as exclud-
ing from the operation of the act the "authority" of the officer succeeding
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to the powers of the Fire Prevention Commissioner, in every aspect of that
authority, including the limitation placed upon that authority by Gen. St.

1916, c. 138, conferring the power of disapproval upon the mayor and city

council.

It is true that it appears from St. 1920, c. 70, § 4, that the legislature

adverted to the question of what powers, if any, were to be retained by the
council, and, nevertheless, made no express provision that the power of

disapproval should be so retained. Such a provision, however, might well

have been deemed unnecessary after the proviso of section 2.

On this state of things I am of the opinion that the power of disapproval

under Gen. St. 1916, c. 138, and G. L., c. 148, § 30, remains in the city

council of Quincy, and that the decision of the board of license commis-
sioners cannot be deemed an exercise of that power. Consequently, not
only has the Fire Marshal jurisdiction to entertain the appeal, but there

is no outstanding disapproval of the granting of the license by any com-
petent authority, so far as the decision of the board goes or your letter

discloses.

Yours very truly,

Arthur K. Reading, Attorney General.

Commissioner of State Aid and Pensions— Soldiers' Relief— Widow—
Conflict of Laws.

It is the duty of the Commissioner of State Aid and Pensions to recog-

nize as valid a foreign divorce, in the absence of a judicial determina-

tion thereon in this Commonwealth.
March 16, 1927.

Hon. Richard R. Flynn, Commissioner of State Aid and Pensions.

Dear Sir : — You have asked my opinion relative to the performance
of your duties under G. L., c. 115, §§ 17 and 18, in connection with the

payment of soldiers' relief to a certain person claiming to be the widow of

an officer in the Army of the United States in the World War. You have
submitted to me certain statements of fact and the findings of a justice of

the Superior Court made in a suit in equity, wherein the claimant was a

party. You do not advise me whether an appeal is pending from such
findings. The findings of the justice contain a determination of a great

number of facts relative to the status of the claimant, and certain rulings

of law applicable to her status under the laws of this Commonwealth.
It is not the province of the Attorney General to pass upon questions of

fact. For the purpose of this opinion I assume that the facts relative to

the status of the claimant, as found by the justice of the Superior Court,

are true. I also assume from the statements in the letters submitted to me
that the claimant has a legal settlement in the city of Fitchburg. I am
also advised by the communications submitted that another woman is at

the present time receiving State aid or soldiers' relief and adjusted compen-
sation from the United States as the widow of the deceased soldier.

Although upon the facts placed before me, as aforesaid, it may well be

that the courts of this Commonwealth, in a proceeding before them where
the direct issue as to the status of the claimant as the widow of the deceased

soldier was presented for adjudication, would determine that she was such

widow, yet, a divorce obtained from her by her husband in the State of

Washington still stands. It does not devolve upon you, as an adminis-

trative official, to refuse to recognize such divorce as valid, and to treat
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the claimant as the deceased's widow for the purposes of soldiers' relief,

as against the other woman who married the deceased subsequent to such

divorce, whom you have heretofore dealt with as the true widow and who
is now, under your rulings, in receipt of aid. Pending a final decision by a

court of this Commonwealth in a proceeding to determine the right of the

claimant to the relief which she seeks, you are justified in continuing to

recognize the other woman as the widow of the deceased and in making
no recommendation to the city of Fitchburg for soldiers' relief for the

claimant.
Very truly yours,

Arthur K. Reading, Attorney General.

Treasurer and Receiver General— Registers of Probate— Fees.

It is the duty of the Treasurer and Receiver General to institute proceedings

against registers of probate to collect from them for the Commonwealth
the amount of fees which have been collected by such registers, or

which they were required by law to collect, from persons filing certain

papers with them.

March 17, 1927.

Hon. William S. Youngman, Treasurer and Receiver General.

Dear Sir :— You have asked my opinion regarding your duties in

relation to fees collected by registers of probate, which are required by
law to be paid to you by such registers under St. 1926, c. 363.

It is provided by G. L., c. 217, § 20, that—
"The register shall annually, on the first Mondays of January, April,

July and October, account for and pay over to the state treasurer all fees

and compensation which have been received by him otherwise than by
salary."

Inasmuch as there are reciprocal duties upon the register of probate and
yourself, on the part of the former to account for and pay over and on your
part to receive the accounting and the payment of sums due from the

register as designated by the statutes, it is proper for you to ascertain

whether such accounts and payments are correct and are the full payments
required to be made by the register to you, and if the payments are not
correct the duty rests upon you, as the direct representative of the Com-
monwealth, which is the ultimate recipient of such payments, to institute

proper proceedings to enforce full and complete payments by the register

of the money due from him to the Commonwealth.
By G. L., c. 217, § 12, registers of probate, upon their induction into

office, are required to give bond to the Treasurer and Receiver General
for the faithful performance of official duties, with sureties. This bond
runs directly to you in your capacity as Treasurer, and may be sued upon
by you as well as by your predecessors. If a register of probate fails to pay
over to you funds which he has actually collected as fees, you may bring
an action against him upon his bond, in your own name for the benefit of

the Commonwealth, to recover the sums which he has illegally withheld.
Furthermore, in a suit upon this bond, which is for the faithful performance
of his duties, you may also seek to recover the amount of fees which a
register should have collected from litigants, under the provisions of the
applicable statutes, but which he refused or neglected so to collect and
failed to indemnify the Commonwealth therefor.
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A register or clerk of courts who neglects or refuses to collect fees inuring

to the benefit of the county or State, collection being required by law, or

who extends credit to litigants for fees which they are required by law to

pay, does so at his own peril as far as regards his liability for the amount of

such fees to the sovereign body to which he is required himself to make
payment, and a suit against a register upon his official bond, which in the

instant case runs to you as Treasurer, is an appropriate mode of collecting

sums so due. State v. Gideon, 158 Mo. 327; Sheibley v. Dixon County, 61

Neb. 409; Boettcher v. Lancaster County, 74 Neb. 148; Cavender v. Caven-

der, 10 Fed. 828. See Clemens Electrical Mfg. Co. v. Walton, 168 Mass. 304.

It is not necessary that a public officer be specifically authorized by
statute to bring suit upon a bond given to him by another officer, for he
has an implied authority, as incident to his office, to bring all suits which
the proper and faithful discharge of his official duties require. There
may be other remedies open to you, but the suit upon the bond given by
the register, which runs to you, would seem to be a simple and direct mode
of procedure with which to obtain judicial determination of the questions

involved and to seek the collection of funds which should have been paid

over to you. By G. L., c. 35, § 45, provision is made for the examination
of accounts and vouchers of registers of probate by the Director of Accounts
of the Department of Corporations and Taxation, but whatever procedure

may be open to such director against a register of probate whose accounts

are incorrect, such procedure does not supersede your right to proceed by
suit upon the register's bond.

It then becomes necessary to consider, for your guidance, whether or

not, upon the facts stated in your letter, such a default can be said to

exist upon the part of a register of probate, in the collection of fees required

to be made by him, as would justify the institution by you of a suit against

him upon his bond. It is to be borne in mind that it is not part of the

duty of the Attorney General to advise registers of probate, and that they

are not bound by his opinion. Moreover, ultimate judicial interpretation

must give the conclusive answer as to the question of precisely what
fees are to be collected by registers of probate under St. 1926, c. 363, § 2,

amending G. L., c. 262, § 40, which reads as follows: —
"The fees of registers of probate and insolvency, payable in advance

by the petitioner or libellant, shall be as follows :
—

For the entry of a libel for divorce or for affirming or annulling marriage,

five dollars.

For the entry of a petition for the probate of a will, for administration

on the estate of a person deceased intestate, of a petition under section

thirty-five or thirty-six of chapter two hundred and nine by a husband or

wife for authority to convey land as if sole, of a petition for partition, of

a petition for change of name, of a petition for leave to carry on the busi-

ness of the deceased, and for filing a representation of insolvency, and,

except when the petition is certified by the register or assistant register to be

incidental to proceedings already pending in the same county, for the entry

of a petition for the appointment of a special administrator, conservator,

trustee, receiver of the estate of an absentee, or of a guardian except when
the petitioner certifies that the ward's estate does not exceed one hundred
dollars, three dollars.

For each certificate issued by the register, fifty cents.

For copies of records or other papers in the charge of said registers at

the rate of forty cents a page, except as otherwise provided by law."
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You direct my attention in your letter particularly to the clause in the

third paragraph providing that "except when the petition is certified by
the register or assistant register to be incidental to proceedings already

pending in the same county," and have specifically requested my opinion

relative to an interpretation thereof. Your questions referring to this

statutory exception are as follows :

—
"First. — Does the exception apply to the entry of a petition for the

appointment of a special administrator alone, or does it apply to all the

other petitions thereafter mentioned?
Second. — If it does apply to special administrators and all others

thereafter, what is meant by the word 'incidental' used in the exception?

Third. — If in any of these petitions, a previous petition has been filed

upon which an entry fee has been paid and an appointment has been made,
but the appointee has failed to qualify and another petition is filed, should

there be a fee collected on the second petition?"

1. I answer your first question to the effect that the exception referred

to applies to each and all of the petitions mentioned after the words
"pending in the same county," in the third paragraph of said section 40,

as amended.
2. I answer your second question to the effect that the word "incidental

"

as used in said third paragraph means arising out of or in connection with

the subject matter of another probate petition or proceeding previously

commenced in the same county. In other words, when a petition for the

appointment of a special administrator or a petition for the appointment of

any one of the other officials mentioned thereafter in the third paragraph of

section 40 is filed, the duty devolves upon the register to determine whether
or not such petition is incidental to some other probate proceeding already

begun in the same county, and if he determines that it is so incidental, and
certifies that to be the fact, no entry fee is to be paid; if he determines that

it is not so incidental, a fee of three dollars is to be paid to him.

The act of certifying is a ministerial act imposed on the register by
law; it is not judicial or quasi-judicial in character. It involves no em-
ployment of discretion but calls only for an examination of the files and
a statement, under a correct interpretation of the law, as to existing

conditions disclosed therein.

3. Although the matter is not without some doubt, I am of the opinion

that, under the facts stated in your third question, a second petition is

so incidental to the proceedings already begun that a fee for the filing

thereof ought not to be exacted. Rule I of the Probate Court, to the effect

that "each petition shall be considered a separate proceeding," does not
affect a determination by the register under the provisions of the statute

as to whether one of the designated petitions is incidental to proceedings
already pending. I am of the opinion that no right of appeal from the

determination of the register relative to certification of a petition as

incident to a pending proceeding is vested in the State Treasurer, as
such, but that, as I have pointed out, he may have recourse to a suit

upon the register's bond, in a proper case, to recover from him the amount
of moneys collected or which should have been collected as fees under
said section 40 by the register.

Very truly yours,

Arthur K. Reading, Attorney General.
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Motor Vehicles— Locomotive— Steam Shovel.

A certain machine used as a steam shovel, self propelled and mounted on
a railroad car, is neither a locomotive nor a motor vehicle, within the

meaning of G. L., c. 146, § 46.

March 23, 1927.

Gen. Alfred F. Foote, Commissioner of Public Safety.

Dear Sir:— You request my opinion as to whether or not, under G. L.,

c. 146, § 46, a certain machine and boiler may be classified as a locomotive

or motor vehicle, and the facts which you give me are as follows: "A
machine is under consideration at the present time, being a steam shovel

mounted on a standard gauge railroad car and self propelled." In response

to a request from this department for further information you add the fol-

lowing facts: "Upon making inquiry as to whether or not this machine

can continue for any great distance self propelled, I find that the machine

is used solely to move under its own power for a short distance while being

used for purposes of excavation. When moved from one location to

another, it is drawn away by a locomotive or other transportation." You
then ask: "Is this machine to be considered a locomotive or a motor
vehicle within the meaning of G. L., c. 146, § 46?"

G. L., c. 146, § 46, provides:—
"No person shall have charge of or operate a steam boiler or engine or its

appurtenances, except boilers and engines upon locomotives, motor ve-

hicles, . . . unless he holds a license as hereinafter provided."

R. L., c. 102, § 78, as amended, contained the same provision as the

above quotation, except that the words "motor road vehicles" were used

instead of "motor vehicles."

In an opinion of a former Attorney General (IV Op. Atty. Gen. 19) with

reference to R. L., c. 102, § 78, it was said:—
"Whether a person operating a boiler or engine is within the exception

of the statute depends, by its very wording, upon whether it is upon a

locomotive. There is no restriction as to the use of a locomotive in the

enactment. The question whether it is a locomotive or not is determined

by its design and its potentiality rather than by any use to which it may be

temporarily applied."

The term "motor vehicles" is defined by the statute (G. L., c. 90, § 1) as

follows :
—

"'Motor vehicles/ automobiles, motor cycles and all other vehicles pro-

pelled by power other than muscular power, except railroad and railway

cars and motor vehicles running only upon rails or tracks."

In view of the facts which you have submitted to me, I am of the opinion

that under G. L., c. 146, § 46, the machine you describe is neither a loco-

motive nor a motor vehicle.

Very truly yours,

Arthur K. Reading, Attorney General.
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Boston Elevated Raihvay Company— Trustees— Term of Office.

At the expiration of the ten-year period designated in Spec. St. 1918,,

c. 159, the Governor may appoint a board of trustees for the Boston
Elevated Railway Company composed entirely of new members.

April 1, 1927.

His Excellency Alvan T. Fuller, Governor of the Commonwealth.

Sir:— You have asked my opinion "as to whether the terms of the
trustees of the Boston Elevated Railway Company, or their successors,

appointed by the Governor of the Commonwealth under the provisions of
Spec. St. 1918, c. 159, commonly called the Public Control Act, expire at
the end of the ten-year period designated in the act, and if he then can
appoint an entire new board of trustees."

The pertinent portions of chapter 159, relating to the appointment and
terms of office of such trustees, are as follows :

—
"Section 1. The board of trustees of the Boston Elevated Railway

Company is hereby created, to consist of five persons to be appointed by
the governor, with the advice and consent of the council. The persons so
appointed shall be sworn before entering upon the performance of their

duties ; shall own no stock or other securities of the Boston Elevated Rail-

way Company or of any company owned, leased or operated by it; shall

serve for the term of ten years from the date when they assume the manage-
ment of the company as hereinafter provided, and until their successors
are duly appointed and qualified. ... In case of any vacancy in said
board by reason of death, resignation or otherwise, the governor, by and
with the consent of the council, shall fill the vacancy. The board shall

designate one of the trustees so appointed to serve as chairman. Any
member of the board may be removed for cause by the governor, with the
advice and consent of the council.

If the public management and operation of the railway system of the
Boston Elevated Railway Company shall continue beyond the original
period of ten years the governor shall, with the advice and consent of the
council, at the expiration of each ten-year period during the continuance
of public management and operation, appoint five successor trustees to
serve for a period of ten years and until their successors are appointed and
qualified, but not exceeding the period of public management and opera-
tion. Said trustees shall assume the management and operation of the
company's property on the first day of the month next following their ap-
pointment and qualification."

The term for which the original trustees were appointed was ten years
from the date when they assumed the management of the company.
As regards persons appointed to fill vacancies in the board, there is no

provision in the statute relative to such appointments which prevents the
application of the statutory rule embodied in R. L., c. 18, § 1, now in G. L.,

c. 30, § 10, that vacancies in the office of a member of a board shall be
filled for the unexpired term. The terms of the last paragraph of section
1 indicate that there was no legislative intent to have vacancies in the
board filled in any other manner, for it is expressly provided therein that
at the expiration of each ten years of public management of the road the



P.D. 12. 91

Governor shall appoint five successor trustees, the entire membership of

the board being five.

I am of the opinion that at the end of the ten-year period designated in

the statute the Governor can appoint a board composed entirely of newly
appointed trustees.

Very truly yours,

Arthur K. Reading, Attorney General.

Board of Dental Examiners— Registration— Examination.

The Board of Dental Examiners, with relation to registration and exam-
ination of applicants, can act only in accordance with statutory

provisions and the rules and regulations prescribed for the proper
conduct of its duties.

April 8, 1927.

Hon. Payson Dana, Commissioner of Civil Service.

Dear Sir:— You ask: "Whether or not the Board of Dental Exam-
iners has the right to suspend or revoke the license of practicing dentists

of this Commonwealth, and if so, for what causes?" This is covered by
G. L., c. 112, § 61, as amended by St. 1921, c. 478, § 1, wherein power is

given to the Board of Dental Examiners to suspend or revoke licenses

for causes which are set out at length therein; that is to say, if "the
holder of such certificate, registration, license or authority, is insane, or

is guilty of deceit, malpractice, gross misconduct in the practise of his

profession, or of any offence against the laws of the commonwealth relating

thereto."

You further ask: "Would it be illegal for the secretary of the Board of

Dental Examiners to issue interne certificates to candidates who are

eligible to take the dental examination without calling a meeting of the

full Board?" G. L., c. 112, as amended by St. 1921, c. 365, provides that

"an applicant for limited registration" is required to "furnish the board

with proof entitling him to be examined for registration," and that he

may, "upon payment of five dollars, be registered by the board as a dental

interne." It is further provided that "limited registration under this

section may be revoked at any time by the board." From the wording of

this section (G. L., c. 112, § 45A) it is evident that the Board must act, and
its action be, in accordance with the regular practice under the laws of

this Commonwealth and the rules and regulations for the proper conduct

of its duties, prescribed by G. L., c. 112, § 43. The secretary of the Board
of Dental Examiners would have no authority to issue such certificate

except as the result of action taken by the Board.

You further ask: "Would it be illegal for the Board of Dental Exam-
iners to give an unofficial examination to a candidate who is within a

short period of the legal age for examination, the Board withholding the

certificate of registration until the candidate reaches the legal age?"

G. L., c. 112, § 45, states:

"Applications for registration hereunder shall be in writing upon blanks

furnished by the board, which shall be signed and sworn to by the appli-

cant, presenting proof of the requirements herein specified. Any such

applicant twenty-one years or over and of good moral character who shall

furnish the board with satisfactory proof that he has received a diploma

from the faculty of a reputable dental college as defined in the following
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section, shall, upon payment of twenty-five dollars, be entitled to be
examined by the board."

There is no exception in said section whereby a person less than twenty-

one years of age may be examined.
Since an applicant for registration must be twenty-one years of age

before he is entitled to file an application, and since an examination of

said applicant, according to the terms of said section, is to be granted

upon certain proof set out in said application, it follows that an applicant

is not entitled under the law to an examination by said Board prior to

arriving at the age when he is entitled to file an application. The Board
of Dental Examiners, therefore, would be acting outside the scope of its

powers in giving an unofficial examination of a candidate prior to his

reaching the age which entitles him to apply for registration.

Very truly yours,

Arthur K. Reading, Attorney General.

Hours of Labor— Sunday Employment— Payer Mill.

An employee whose duties do not specifically include work on Sunday
other than caring for machinery in a manufacturing establishment

may be employed on Sunday in duties designated by G. L., c. 149,

§ 50, even if this necessitates his working seven days a week.

April 27, 1927.

Gen. E. Leroy Sweetser, Commissioner of Labor and Industries.

Dear Sir:— You have asked my opinion as to whether an employee
in a paper mill may lawfully perform on Sunday the work of caring for

machinery in an establishment, provided he works therein on the other
six days of the week. The statutes in question are sections 48 and 50
of G. L., c. 149. Section 47 of said chapter is not applicable to manu-
facturing or mercantile establishments.

Section 48 of said chapter states :
—

"Every employer of labor engaged in carrying on any manufacturing
or mercantile establishment in the commonwealth shall allow every
person, except those specified in section fifty, employed in such manu-
facturing or mercantile establishment at least twenty-four consecutive
hours of rest in every seven consecutive days. No employer shall operate
any such manufacturing or mercantile establishment on Sunday unless
he has complied with section fifty-one. Whoever violates this section
shall be punished by a fine of fifty dollars."

Section 50 states that section 48 shall not apply to employees whose
duties include no work on Sunday other than caring for machinery.
(There are other exceptions enumerated in this section which are not
material to the issue presented.)

Section 48, allowing twenty-four consecutive hours of rest in every
seven consecutive days, by its own terms and by the terms of section 50,
does not affect persons whose duties include no work on Sundays other
than caring for machinery. It follows, therefore, clearly, in my opinion,
that such an employee may work on Sunday at any of the duties set forth
in section 50 without violating the law, even though he also works all

other days of the week in the establishment. However, an employee who
works in the establishment the other six days of the week may not do any
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work on Sunday, other than that specified in section 50, unless he is

granted twenty-four consecutive hours of rest in every seven consecutive
days.

Very truly yours,

Arthur K. Reading, Attorney General.

Public Health — Inspectors— Slaughtering.

In cities, at least one inspector of animals should be a registered veteri-

nary surgeon, but it is not necessary that one inspector of slaughter-

ing in every city should be such a surgeon.

April 27, 1927.

Dr. George H. Bigelow, Commissioner of Public Health.

Dear Sir:— You have asked my opinion as to whether the provision

contained in G. L., c. 129, § 15, in relation to inspectors of animals, that

"in cities at least one such inspector shall be a registered veterinary

surgeon," applies to inspectors of slaughtering, provided for by G. L.,

c. 94, § 128.

G. L., c. 94, § 128, provides that inspectors of slaughtering—
"shall be appointed and compensated, and may be removed in the manner
provided for inspectors of animals, under sections fifteen to seventeen,

inclusive, of chapter one hundred and twenty-nine, except that with re-

spect to such first named inspectors, local boards of health and the de-

partment of public health shall perform the duties and exercise the au-
thority imposed by said sections upon the aldermen or selectmen and
upon the director of animal industry, respectively, as to inspectors of

animals."

G. L., c. 129, § 15, reads as follows:—
"The mayor in cities, except Boston, and the selectmen in towns shall

annually, in March, nominate one or more inspectors of animals, and
before April first shall send to the director the name, address and occu-

pation of each nominee. Such nominee shall not be appointed until ap-

proved by the director. In cities at least one such inspector shall be a

registered veterinary surgeon."

This latter section deals specifically with inspectors of animals, a type
of inspector whose duties are to some extent set forth in said chapter 129,

and a different kind of inspector from the inspectors of slaughtering, whose
duties are to a certain extent set forth in G. L., c. 94, §§ 118-128. That
there is a distinction made in the statutes between the two classes of

inspectors is apparent from the wording of said section 128, wherein in-

spectors of slaughtering are referred to as "said inspectors" and inspectors

of animals are referred to specifically by name.
While the inspectors of slaughtering are to be appointed, compensated

and removed in the manner provided for inspectors of animals under G. L.,

c. 129, §§ 15-17, it does not follow that all the provisions of said section 15

are applicable to inspectors of slaughtering. The provision in section 15

that "one such inspector shall be a registered veterinary surgeon" ap-

plies specifically to the inspectors of animals mentioned by name in

section 15, and the requirement as to one of their number being a registered

veterinary surgeon was not intended by the Legislature to be made ap-

plicable to inspectors of slaughtering by virtue of the provision for the
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appointment, compensation and removal of the latter kind of inspectors

by reference to section 15.

In brief, then, the provisions of the statutes require that in cities at

least one inspector of animals, such as is provided for under said chapter

129, is to be a registered veterinary surgeon, and that it is not necessary

that one inspector of slaughtering in every city where an appointment is

made shall be a registered veterinary surgeon.

Very truly yours,

Arthur K. Reading, Attorney General.

Structures in Tidewater— Acushnet River— Licenses.

The provisions of G. L., c. 91, § 21, granting authority to exact com-
pensation for tidewater displacement, are not limited by St. 1808,

c. 18, relative to riparian owners on the Acushnet River. The
boundary line of the grant given to such owners by St. 1806, c. 18,

is at the present time to be taken as the existing low-water mark.

May 9, 1927.

Hon. William F. Williams, Commissioner of Public Works.

Dear Sir : — You have requested my opinion upon several questions
of law arising in connection with a certain petition for a license to con-
struct bulkheads and make solid fillings in and over the tidewaters of

Acushnet River in the city of New Bedford. You have transmitted to
me with your communication various documents and data bearing upon
the petitioner's title to riparian land, and relating to various facts bearing
upon the matter, and you have stated further facts in your letter.

The specific questions which you ask in your communication are as
follows

:

"1. Has the city of New Bedford, owing to the extension of North
Street, any rights in the land under water. If so, can the Division issue a
license for a structure which would cut off the city from its right of ap-
proach to the harbor line? (G. L., c. 91, § 17.)

2. If the rights in the land under water, 40 feet wide, in the continuation
of North Street, do not belong to the city, do they belong to the owners
of the adjoining piers, or do they remain in the Commonwealth?

3. Do the provisions of the statute of 1806 prohibit the Division from
making a charge for the displacement of tidewater under G. L., c. 91, § 21?

4. Do the provisions of the statute of 1806 prevent the Governor and
Council from fixing the proper compensation for the rights granted by the
license in the lands of the Commonwealth under G. L., c. 91, § 22?"

You state that the petitioner, claiming to be a riparian proprietor on
the tidewaters of the Acushnet River, asks for a license to erect a structure
described in your letter, which on the facts as stated is, in my opinion, a
pier or wharf and is not to be considered filled land on which structures
may be erected.

By virtue of St. 1806, c. 18, riparian owners on the tidewaters of the
Acushnet River are authorized to erect wharves extending from their lots
"to the channel of said river." St. 1806, c. 18, is to be considered in the
nature of a grant of the right to erect wharves to the riparian owners, but
this right is confined to areas directly in front of the riparian owner's
land, and before such a license can be issued by the Commission it must be
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apparent that the petitioner for such license is the owner of the fee of the
land in question. It appears from the data which you have submitted
and from the facts as you have set them forth in your letter that the
city of New Bedford, on or about September 8, 1787, laid out a way to the
then high-water mark, and by later proceedings extended the same to the
present high-water mark over land which is now claimed by the petitioner.

It cannot be ascertained with accuracy from such data whether the city,

which was a town in 1787, acquired a fee in the strip so taken as a way,
or whether it acquired merely an easement for highway purposes. It is

probable that the latter right was all that was acquired by the city, and
if so, it would not become a riparian owner within the meaning of St.

1806, c. 18, and the Commission would not be acting in derogation of any
rights of the city in granting a license to the owner of the fee of the land
over which the way was laid out. If, however, the city acquired a fee

in the portion of land taken for the way, it would become a riparian pro-

prietor and the Commission could not, under the provisions of G. L.,

c. 91, § 17, read in connection with St. 1806, c. 18, issue a license to any
individual for the erection of a structure which would be a continuation

of the line of the city's taking. It would seem as if the establishment of

the petitioner's title as against the city of New Bedford would be a matter
to be determined judicially before action was taken upon the petition by
the Commission.
You also advise me that a claim is made by the owner of the land ad-

joining that of the petitioner, who has erected a wharf under license in

front of its land, of a prescriptive right to use the waters on the side of its

wharf toward the land claimed by the petitioner so freely as to exclude

the petitioner from erecting a wharf in front of the land claimed by the
petitioner, which is stated to be within a few feet of the existing wharf.

I am of the opinion that no such prescriptive right has been acquired by
the owner of the land adjoining that claimed by the petitioner which
would prevent the licensing by the Commission of a wharf to be erected

as specified in the petition.

Assuming that title to the land occupied by the way is not in the city,

it appears from the facts stated in your letter and the data submitted,

and from statements made to this Department by counsel for both owners,

that the owner of the land adjoining that claimed by the petitioner, over
which the said way extends, claims title to so much of said land as is occu-

pied by the way extended, or a portion thereof, as against the petitioner.

It is impossible to ascertain from the facts stated, the data submitted or

the statements of counsel which of these two owners, if either, actually

has title to the fee in that portion of the land occupied by the way, as

extended. As a prerequisite to a license to erect a wharf in front of so

much of the land claimed by the petitioner as is disputed with relation

to ownership, the petitioner is bound to establish a good title. It would
seem that in the existing situation the question as to the ownership of the

land in question was one for judicial determination, and that until it has

been determined by some competent judicial tribunal that the petitioner

is the sole owner thereof no license in relation to a wharf to be erected in

front of such land should be issued to it by the Commission.
I think that the foregoing statements constitute a complete answer, so

far as one may be given, to your first and second questions.

Your third and fourth questions, in view of the foregoing answer to the

first two questions, do not require an answer at the present time as far
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as they relate to land the title to which is not established as being in the

petitioner, but they require an answer in view of the possibility of the

issuance of a license by your Commission for a wharf in front of other

riparian land of the petitioner adjoining the said way, as to which you
state that the petitioner's title to the fee is not in dispute.

In relation to your third question, St. 1806, c. 18, provides as follows:

"Section 1. That the owners and proprietors of lots of land adjoining

Accushnett River, in the town of New Bedford, in the county of Bristol,

between Clark's Point, so called, and the head of navigation in said river,

their heirs and assigns, shall be, and hereby are authorized and empowered
to erect, continue and maintain, wharves parallel with the line of their

several lots, as they abut upon said river; said wharves to extend to the

channel of said river, if the owners of said lots think proper; and each

owner of said lot shall have authority to provide docks, or erect wharves,

as aforesaid on the aforesaid extended portion of his said lot, in such way
and manner as he may think proper, not exceeding the limits of said

channel of said river.

Section 2. That if at any time hereafter, it shall be made to appear
to the satisfaction of the General Court of the Commonwealth of Massa-
chusetts, that the erection, maintaining, or continuing said wharves or

docks, mentioned in the first section of this act, operates any obstruction

to the navigation of said river, or to the right of taking shell or other

fish in said river, in that case the said General Court shall have a right,

notwithstanding this act, to make such provisions respecting the naviga-

tion of said river, and the right of taking said fish, as they may think the

public interest requires."

While the statute is to be construed as an irrevocable grant to the riparian

owners of the right to erect wharves within the lines established by the

statute (Bradford v. McQuesten, 182 Mass. 80; Hamlin v. Pairpoint Mfg.
Co., 141 Mass. 51), a reservation in the grant is contained in section 2,

whereby the grant is made subject to future restrictions which may be
imposed by the Legislature "respecting the navigation of said river, . . .

as they (the General Court) may think the public interest requires."

The provision of G. L., c. 91, § 21, granting authority to exact com-
pensation for tidewater displacement, is a provision which falls within
the meaning of the reservation in the statute of 1806, relative to future
restrictions respecting navigation of the river. The reservations em-
bodied in section 2 make inapplicable to the instant case the opinion in

Bradford v. McQuesten, supra, in so far as that opinion held that such
compensation could not be exacted from the riparian proprietor whose
rights were considered therein, for that owner's rights were established by
St. 1851, c. 26, which did not contain any such reservations as does the
statute of 1806. I therefore answer your third question in the negative.

In relation to your fourth question, G. L., c. 91, § 22, provides for the
payment of compensation to the Commonwealth for the right granted
under a license to drive piles or to fill land in tidal waters, the title to
which land is in the Commonwealth. The compensation required to be
paid by this statute for the use of tidewater lands is not of a similar charac-
ter to the compensation required by section 21 for tidewater displace-
ments. It does not bear such relation to the navigation of the river as
to bring it within the reservation contained in St. 1806, c. 18, § 2. Com-
pensation for tidewater displacement, in lieu of earlier provisions of law
for excavation, is an enactment directly in respect to navigation, whereas
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compensation for the exercise of a license to drive piles or to fill land is

not made directly in respect to navigation, and it cannot be imposed upon
licensees driving piles or filling land within the boundaries of the grant
made them by St. 1806, c. 18. It becomes necessary, therefore, in this

connection to determine what are the boundaries of the grant provided
for in St. 1806, c. 18. It is provided in said chapter 18 that the riparian

owners may " erect, continue and maintain, wharves parallel with the

line of their several lots, as they abut upon said river; said wharves to

extend to the channel of said river." It has been held in a number of

opinions of the Supreme Judicial Court that a conveyance to or a boundary
by the channel line in flats over which the tide rises and falls and through
which a tidal stream runs is in effect a boundary by the low-water mark.
Ashby v. Eastern R.R. Co., 5 Met. 368; Tappan v. Boston Water Power Co.,

157 Mass. 24. In the latter case the court, after reviewing earlier de-

cisions, says :
—

"There is no suggestion in these cases that a tidal channel, from which
the tide ebbs and through which a fresh-water stream flows at low tide,

will constitute a boundary to flats. . . . And we think it plain that a chan-
: nel to be a boundary to flats must be one from which the tide does not ebb
at low water."

Although an examination of the circumstances which surrounded the

enactment of the statute of 1806 tends in some degree to show that in

the use of the word "channel" in said statute the Legislature may have
intended to signify the tidal channel itself rather than the low-water
mark, yet such considerations are not sufficient to require an interpreta-

tion of the words as used by the Legislature in this statute as having other

than the meaning attached to such words in similar statutes by the court
;

and it follows that today the boundary line of the grant given to the

riparian owners under St. 1806, c. 18, is low-water mark as it now exists.

It will not be proper to fix compensation for use of the Commonwealth's
lands inside the present low-water mark, but such compensation may be
fixed for the use of such lands beyond low-water mark, and I answer your
fourth question in this manner.

Very truly yours,

Arthur K. Reading, Attorney General.

Banking— Co-operative Banks— Loans— Shareholders.

The authority of §. co-operative bank in respect to loans is limited by
G. L., c. 170, § 12, and in making loans otherwise than in accord-

ance with such limitations the officers of a co-operative bank are

performing acts outside the scope of their authority which are not

capable of ratification.

May 9, 1927.

Hon. Roy A. Hovey, Commissioner of Banks.

Dear Sir :
— You have asked my opinion upon various questions, all

of which relate to certain practices of co-operative banks in connection

with loans to shareholders.

There are certain general considerations in connection with the law
relating to co-operative banks, contained in G. L., c. 170, as amended,
which must underlie the answers to your several questions. It is ap-

parent from the language of G. L., c. 170, as amended, and the earlier

statutes dealing with co-operative banking, that it was the intent of the
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Legislature, in providing for this form of banking, that it should not be

conducted in the manner in which general commercial banking is carried

on nor in the manner in which institutions for savings operate. The
statute originally authorizing the formation of corporations to do a co-

operative form of banking, St. 1854, c. 454, provided in section 1 that

the purpose of the organization should be —
"Accumulating a fund to be lent on real estate security, or divided among

its members."

Section 4 provided :

—
"Every such corporation shall lend its funds on real estate security only

. . . and no loan shall be made to any person not a member."

St. 1877, c. 224, and all subsequent statutes have stated the purposes

of the corporation to be substantially those now set forth in G. L., c. 170,

namely—
"Accumulating the savings of its members in fixed periodical install-

ments and loaning such accumulations"—
and every statute has limited the number of shares in the banking associ-

ation which any one individual might hold, and has limited the amount
which might be loaned upon real estate security, to a given amount for

each share held by a member of the corporation or association.

It is apparent from the provisions of the statute that it was the intent

of the Legislature, in so limiting the number of shares which a member
might hold and in limiting the amount which a member might borrow,

to provide a form of banking which would encourage saving by persons of

relatively small means, and would extend this privilege and the privilege

of obtaining moderate-sized loans widely throughout the community
among a class of persons not ordinarily engaging in large financial trans-

actions.

It has been said of co-operative banks by the Supreme Judicial Court :
—

"They are not authorized to do a general banking business and their

rights and powers are strictly limited for the protection and benefit of

their members."

G. L., c. 170, § 12, as amended, now provides as to a co-operative bank
as follows :

—
"The capital . . . shall be divided into shares of the ultimate value of

two hundred dollars each; .... No person shall hold more than forty

unmatured shares, ten matured and ten paid-up shares in any one bank
at the same time."

Sections 22 and 26 are as follows :
—

"Section 22. Any person whose application is accepted shall be
entitled, upon proper security, to receive a real estate loan of a sum not
exceeding two hundred dollars for each unpledged share held by him. . . .

Section 26. For every loan made upon real estate a note shall be
given, accompanied by a transfer and pledge of the requisite number of

shares standing in the name of the borrower, and secured by a mortgage
of real estate situated in the commonwealth, the title to which is in the
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name of the borrower. . . . No loan upon one parcel of real estate shall

exceed eight thousand dollars. . .
."

There are other provisions relative to shares owned jointly and by trustees,

but their terms in no way modify the general intent of the statute in re-

spect to the matters as to which you have inquired.

It is plain that the authority of the bank and its officers in respect to

loans is limited to making them to shareholders, not in excess of $200
for each unpledged share held by a member, upon the security of real

estate, the title to which is in the borrower. Such limits upon the au-
thority of the co-operative bank in this respect were intended to carry

out the general purpose of the institution, already referred to. It was
not the intention of the Legislature, in enacting the statute, to provide

a system of banking whereby a single shareholder or a small group of

shareholders might borrow all or any very large part of the working capital.

Loans made otherwise than in accordance with the limitations imposed
by the statute are unauthorized, and in making them the officers of the

bank are performing acts outside the scope of their authority which are

not capable of ratification by the bank, its directors, or its shareholders.

Shareholders dealing with the bank are bound to take notice of the statu-

tory limitations of its authority to make loans. Davis v. Old Colony R.R.
Co., 131 Mass. 258.

Of the three cases which you advise me that you have before you and
which you have submitted to me for consideration upon facts stated, the

first two involve situations in which a shareholder of a co-operative bank,
for the purpose of obtaining for his own benefit a loan greater in amount
than the bank is authorized to make to one person upon the number of

shares actually held by the particular shareholder, which I assume in

each instance, from the facts as you state them, to be the maximum num-
ber of shares which one individual is entitled to hold, or loans on a single

parcel owned by him in excess of $8,000, resorts to a scheme which results

in his obtaining such a loan. In the third case a similar result is achieved,

but as a result of circumstances arising after the making of a proper loan

by the bank to a shareholder and without intent to evade the provisions

of the statute.

I. The first case which you have stated and your question of law based

thereon are as follows :
—

"A is the owner of record of several parcels of real estate, each of suf-

ficient value to warrant a co-operative bank loan thereon of $8,000. He
obtains in the usual manner a loan of that amount on one parcel, but in

order to obtain loans on the other parcels, he deeds them to various admit-

tedly fictitious owners, commonly called 'straws.' Each of these 'straws'

applies to the same co-operative bank for a loan secured by the property

placed in his name, the applications are accepted and the loans are made,
the notes and mortgage deeds being signed by the 'straws' and recorded.

After the mortgages are recorded each 'straw' owner re-transfers his

parcel to A, and these deeds in turn are recorded. Thus the books of the

bank reflect several apparently separate and distinct loans to as many
individuals, but the proceeds of each loan went to A, who in the end is

still owner of record of each parcel of real estate involved in the transaction.

He makes payment of all monthly dues and interest. The insurance

policies held by the bank show that the insurance equities are payable

to A.
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The question arising from transactions of this nature is, —
If the officers of the co-operative bank have knowledge of the circum-

stances of the transaction, have they violated or permitted the violation

of G. L., c. 170, §§ 12 and/or 26?"

The facts set forth in relation to case number I indicate the formation by
the shareholder of a scheme to accomplish by indirection what the statute

expressly prevents him from doing directly. The bank and its officers are

without authority to make him, as an individual shareholder, such a loan

as he desires to obtain. Such a scheme, if successfully carried into effect,

might enable a single shareholder to borrow for himself all the working
capital of the bank, and it might also enable him to borrow for himself

upon a single piece of property a like sum. If, knowing the facts relative

to the expedient which he is adopting to obtain such a loan, the officials of

the bank connive with him to make a loan of the funds of the bank in the

manner indicated, they have violated and permitted the violation of

G. L., c. 170, §§ 12 and 26. I answer your question in the affirmative.

II. The second case and the question relating thereto which you set

forth in your letter are as follows :
—

"This case is similar to case number I, except that after the title to
the property is transferred to the 'straw' owner it remains in his name
and is not re-transferred to A. In some cases A holds unrecorded deeds
executed by the ' straw ' owner, in order that he may place them on record,

should any attempt be made by the 'straw' owner to benefit by having
the property in his name. As in case number I, A makes payment of all

monthly dues and interest.

The question arising from such transactions is, —
If the title to each of the various parcels involved is allowed to stand

in the name of the 'straw' to whom the loan ostensibly was made, have
the provisions of G. L., c. 170, §§ 12 and/or 26, been violated?"

I assume that in this case, as well as under the facts stated in case

number I, the officials of the bank have knowledge relative to the intent

of the shareholder to obtain loans, by means of such "go-betweens,"
which he would not otherwise be able to negotiate. It is immaterial in

what manner the scheme is carried out. Its purpose is to accomplish a
result not permissible under the statutes.

The powers of the bank and its officers are defined by the statute. It

was not the intent of the Legislature, as expressed in the statutes, that
they should have authority to negotiate a loan in any other manner or
to any greater extent than is indicated by the terms of the statute. The
intentional negotiation by them of a loan in any other manner or to any
greater extent than that specified by the statute is ultra vires, being out-

side the objects for which the corporation was created and beyond the

powers expressly conferred to attain such objects. See Jewett v. West
Somerville Co-operative Bank, 173 Mass. 54. Where the officials of a co-

operative bank know that a loan in excess of the amount permitted by the

statute to a single shareholder, or upon a single piece of property, is in

fact being made to one shareholder, or upon the security of one piece of

property, their authority is not enlarged by a colorable scheme, devised
with their knowledge, by which it is made to appear of record as if the

loan were being made to several shareholders or upon several pieces of
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property. Their acts are no less ultra vires in the latter instance than
in the former. All persons dealing with co-operative banks, as with
savings banks, are bound to take notice of the limitations of the powers
of the institution and its officers (see Gilson v. Cambridge Savings Bank,
180 Mass. 444), and the borrower who has manipulated such a scheme as
that outlined in the latter instance stands in 'pari delicto with the corpo-
ration. Whether or not an individual has the right in any given instance
to attack the validity of the transactions of a co-operative banking cor-

poration as ultra vires, the State may make them the basis of a direct

proceeding against the corporation. Ample authority is given to the
Commissioner of Banks by the statutes to have set in motion appropriate
proceedings against a co-operative bank which, through the acts of its

officers, has exceeded its authority.

I answer your second question in the affirmative.

Under case number II you also ask the following question :
—

"With respect to cases numbers I and II, are the officers who invest the
funds of the bank charged with the duty of obtaining such information
concerning applicants for loans, which may be available on a reasonable
inquiry, as would enable them to prevent the obtaining of loans by such
subterfuge or deception?"

I answer this question in the affirmative.

III. The facts and questions relative to the third case which you lay
before me are as follows :

—
"A and B, the owners of record of two separate and distinct parcels

of real estate, have been granted thereon, properly and at different times,

by the same co-operative bank, loans of $8,000 each. At a later date B,
by bona fide sale conveys his parcel to A, subject to the co-operative
bank mortgage, and assigns to A the value of his unmatured shares

pledged under the mortgage. If the bank on its books transfers to A
these assigned shares he becomes thereby the holder of eighty unmatured
shares, twice the maximum number of shares permitted under the pro-

visions of G. L., c. 170, § 12. The general practice, however, is for A
to hold the assignment of B's unmatured shares without requesting that
they be transferred to his name on the books of the bank, the assumption
being that violation of the provisions of section 12 is thereby avoided.

The question in this instance is, —
(a) If the officers of the bank have knowledge of the sale of the mort-

gaged property and the assignment of the unmatured shares pledged
under the mortgage, can they legally permit both loans and shares to

stand unchanged in the name of A and B, respectively, when both parcels

of real estate stand of record in the name of A and monthly payments of

dues and interest are made by him and he holds an assignment of B's

interest in the shares?

(6) This also raises the question— What is the duty of the officers of

the bank upon being notified either through a change in the person to

whom insurance equities are payable, or otherwise, of the transfer of

property upon which the bank holds a first mortgage?

(c) If in any of the transactions outlined above there has been a vio-

lation of the statutes relating to co-operative banks but no breach of

the conditions of the mortgage, is it thereby within the power of a co-

operative bank to demand payment of the loan?
"
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From the facts as you state them, it does not appear that there is in-

volved in the third question any scheme or design on the part of any
shareholder to obtain from the bank any loans which it was not specifi-

cally authorized by statute to make. This case presents a different

aspect from that of the two foregoing situations. The loan in question

has been duly made by the bank's officers, acting within their authority,

and the question of a colorable design in relation to negotiations of the

bank does not here appear.

Transfer of shares in a co-operative bank is permitted by section 39,

but inasmuch as there is a prohibition in section 12 on the holding of

more than forty unmatured shares by a single individual, the bank has

no legal authority to make a transfer which will bring one of the share-

holders into a position where he owns on the books of the company more
than the limited number. As the possession of the two parcels of real

estate mentioned in case number III has come into the hands of a single

shareholder subsequent to the making of a bona fide loan, although the

situation created is not one contemplated by the statute, there is no
specific provision which calls for action on the part of officers of the bank.

I answer your question 3 (a) in the affirmative.

I answer your question 3 (b) to the effect that there are no duties in-

cumbent upon the officers of a co-operative bank under the circumstances

described in your question, provided such information reaches them
subsequent to a bona fide loan made within their specific authority under
the statute.

I answer your question 3 (c) in the negative.

Very truly yours,

Arthur K. Reading, Attorney General.

Master Plumber— License— Registration.

A master plumber in a town to which the statutes relative to the plumb-
ing business apply is not entitled to a certificate of registration or a

license without an examination.
Neither certificates of registration of plumbers nor licenses to those duly

registered need be renewed annually, under the provisions of the

General Laws.
,

In towns to which G. L., c. 142, § 3, is applicable, registration or license

is a prerequisite to engaging in the plumbing business, and a regular

place of business is essential to being a master plumber.

May 9, 1927.

Mr. William F. Craig, Director of Registration.

Dear Sir :
— You have requested my opinion as to whether or not a

person engaged in the plumbing business in a town to which the plumbing
acts hitherto have not been applicable is entitled to a certificate of regis-

tration as a master plumber or to a master plumber's license without an
examination when his town properly accepts the rules relative to plumb-
ing formulated by the Examiners under G. L., c. 142, §§8 and 9.

In my opinion, he is not so entitled but must subject himself to the
examination. This is so, even though he was engaged in the plumbing
business prior to July 10, 1893. When his town accepts the Examiners'
rules, G. L., c. 142, §§ 1 and 3 (among others), becomes binding upon his

town, and these sections prohibit him from engaging in the business of a
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master plumber unless he is lawfully registered or duly licensed by the
Examiners. He may not be licensed until he has successfully passed
the examination, as provided in said chapter 142. He is not lawfully
registered unless he has been registered in accordance with that part of

section 1 of said chapter 142 which defines the word "registered." This
part of section 1 states that "registered" means a person who has been
registered under certain named acts, which provided for the issuing of

certificates of registration as master plumbers to persons already regis-

tered as such on September 1, 1894. None of these acts contemplated
the issuing of certificates of registration to persons who would subse-
quently come under the operation of the act, but they were designed to

exempt from examination those persons who already were engaged in the
plumbing business in towns to which the original act of 1894, when
passed, applied.

All of the acts, including the original plumbing act (St. 1894, c. 455),
contemplated the issuing of certificates of registration only to such per-

sons who were duly registered on or before September 1, 1894, and there

is no provision to be found in the law which allows any other person to

engage in the business of a master plumber unless he is duly licensed after

an examination.

You have also asked my opinion as to whether or not holders of cer-

tificates of registration must renew annually and pay a renewal fee. In
my opinion, it is not necessary to renew these certificates annually, as, the
act of 1894 and acts supplementary thereto provided for the issuance of a

certificate to certain plumbers, with no limitation as to its duration.

With reference to licenses, G. L., c. 142, § 6, specifically provides that
such licenses shall be issued for one year and may be renewed annually
upon the payment of the required fee. In the event that a person became
registered properly, it is my opinion that the Legislature did not intend
that he should pay any further fee or be required to renew annually.

Certain specific acts, such as St. 1910, c. 597, § 2, St. 1909, c. 536, § 3,

and St. 1912, c. 518, provided for the re-registration of holders of cer-

tificates on or before a certain date, but none of these acts contemplated
that such persons should renew the certificates except on the one occasion

prescribed by the particular act.

You ask whether or not a person who has never been licensed by the

Board may advertise as a plumber or engage in the business of plumbing.
G. L., c. 142, § 3, provides:—
"No person shall engage in the business of a master plumber or work

as a journeyman unless he is lawfully registered, or has been licensed by
the examiners as provided in this chapter."

It •follows, therefore, clearly, that no person may engage in the business

of a master plumber or work as a journeyman, as these are defined in

section 1 of said chapter 142, unless he is lawfully registered or duly li-

censed by the Examiners.
It is to be borne in mind, however, that these sections apply only to

certain cities and towns, as set forth in section 2 of said chapter 142. In

those towns to which this act is not applicable, a person may engage in

the business of plumbing and advertise as a plumber without being regis-

tered or licensed.

With reference to your question as to whether or not a person may
advertise as a plumber, I am of the opinion that he may advertise to the

same extent as he may lawfully perform plumbing work.
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You further ask my opinion as to whether or not a master plumber
must have a regular place of business, and also you ask what constitutes

a regular place of business.

In my opinion, a master plumber must have a regular place of business.

The definition of "master plumber," as contained in G. L., c. 142, § 1,

is as follows: "A plumber having a regular place of business and who, by
himself or journeymen plumbers in his employ, performs plumbing work."
This definition clearly requires that a person must have a regular place

of business in order to be a fnaster plumber.

However, it is to be noted that a person need not have a regular place

of business in order to secure a master plumber's license. The license

is merely a permit to do legally those things which when done would
constitute him a master plumber, and which would be contrary to law
if done by an unlicensed person. It is therefore possible for a man legally

and properly to hold a master plumber's license and at the same time
not be a master plumber. The license does not create the status of master
plumber but gives to the licensee the right to do those things which when
done cause that status to arise by operation of law.

Very truly yours,

Arthur K. Reading, Attorney General.

Insurance— Adjusters of Fire Losses— Solicitation of Business.

An unlicensed adjuster of fire losses may not solicit employment as the

representative of an insured in the settlement of a loss, but the statutes

do not prohibit him from soliciting business from insurers.

May 12, 1927.

Hon. Wesley E. Monk, Commissioner of Insurance.

Dear Sir:— You have asked me certain questions relative to advertise-

ments and solicitations by persons who are not licensed as adjusters of fire

losses, in accordance with G. L., c. 175, § 162.

An adjuster of fire losses is defined by G. L., c. 175, § 162, as follows:—
" Whoever, for compensation, not being an attorney at law ... or a

trustee or agent . . . directly or indirectly solicits from the insured or his

representative the settlement of a loss under a fire insurance policy shall

be an adjuster of fire losses."

Section 172 requires that such adjusters of fire losses shall be licensed.

Section 175 provides:—
"Whoever, not being duly licensed as an insurance agent or broker or as

an adjuster of fire losses, represents or holds himself out to the public as
being such an agent, broker or adjuster, or as being engaged in the insur-

ance business, by means of advertisements, cards, circulars, letterheads,

signs or other methods, or whoever, being duly licensed as such agent,

broker or adjuster, advertises as aforesaid or carries on such business in

any other name than that stated in his license, shall be punished by a fine

of not less than ten nor more than one hundred dollars."

You advise me of certain types of advertising cards which various un-
licensed adjusters of fire losses have caused to be inserted in a certain
insurance journal. It is largely a question of fact as to whether any or all

of these cards, appearing in connection with other matter on an advertis-
ing page of an insurance journal, are of such a character as to constitute a
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representation to the public by the persons inserting them that such per-

sons, respectively, are adjusters of fire losses. The Attorney General does

not pass upon questions of fact, but I think it would not be unreasonable

to say that all of the advertising cards, with the possible exception of the

fifth, read in connection with their place in an insurance journal, were
intended as solicitations to insureds who had sustained fire losses to avail

themselves of the services of those whose names were set forth on the cards.

So regarded, the advertiser causing such cards to be published would
plainly be soliciting the business of adjusting fire losses from insureds. In
this respect it would be immaterial whether or not such solicitation was
successful.

I answer your first question, both as to (a) and (6), in the affirmative.

As to your second question, it is of the nature of a solicitation that it be
intended in some way to be made to or to reach the person from whom
something is sought. It may be made otherwise than face to face or by
direct communication— a third person may be made the agent of the
solicitor's plea. The statute uses the words "directly or indirectly." With
this proviso, I answer your second question in the negative.

I answer your third question in the affirmative.

The answer to your fourth question is, I think, fully comprised in what I

have already written.

The prohibition of section 175 applies to any person, not licensed as an
adjuster of fire losses, who solicits the settlement of a fire loss from an
insured; that is, solicits employment by the insured as the latter's repre-

sentative. It has no application to one who does not desire to act for

insureds and holds himself out only as the representative of an insurance
company. If, as a matter of fact, any card to which you have called my
attention reasonably indicates the status of the advertiser as one who does
not desire by his card to gain employment from insureds, as to which I

express no opinion, then the advertiser would not be within the prohibition

of section 175.

Very truly yours,

Arthur K. Reading, Attorney General.

Comptroller— Firemen's Relief— Allowance to Families of Deceased
Firemen.

It is the duty of the Comptroller, before certifying for payment a claim

under G. L., c. 48, § 83, as amended, to the family of a deceased
fireman, to satisfy himself as to the existence of all the conditions

specified in said section which are necessary prerequisites to obtain-

ing the relief provided by the statute.

May 12, 1927.

Hon. James C. McCormick, Comptroller.

Dear Sir :— You have asked my opinion relative to your authority

to act upon a certain claim presented to you under the provisions of G.

L., c. 48, § 83, as amended by St. 1923, c. 362, § 54, and you have sub-

mitted to me certain documents bearing on the said claim which have
been presented to you. The section of the instant statute falls under the

heading "Firemen's Relief," and deals with an allowance to families of

firemen killed or fatally injured while "in the performance of their duty
at a fire or in going thereto or returning therefrom, or while engaged in

company drills, when such drills are ordered by the chief, acting chief or
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board of engineers of the fire department, or required by city ordinance

or town by-laws." G. L., c. 48, § 81. Section 83 reads as follows:—
"If a person entitled under either of the two preceding sections to the

benefits provided in section eighty-one is killed, or dies within sixty days

from injuries received, while in the performance of duties entitling him to

such benefits, and his death is certified to the comptroller by the town

clerk and the attending physician or medical examiner, the comptroller

shall certify for payment to the executor or administrator of such person,

out of the appropriation annually made for the purpose, the sum of twenty-

five hundred dollars for the use equally of his widow and minor children;

or if there are minor children but no widow, to their use; or if there is no

minor child, to the use of the widow; and if there is no widow or minor

child, to the use of the next of kin if dependent on such deceased person

for support. A child of full age dependent upon such person for support

shall be regarded as a minor child."

You advise me that a claim for $2,500 has been presented by the ad-

ministratrix of the estate of a deceased fireman who would have been

entitled to relief under section 81.

Your duty under section 83 consists in certifying for payment the sum
of $2,500 designated by the statute. Your authority, however, so to

certify depends upon the existence of four sets of facts which the statute

sets forth as prerequisites to the right of the administratrix to have such

payment made to her. These facts are as follows:—
1. The administratrix' intestate must be a person entitled under sec-

tion 81 or section 82 to receive benefits.

2. Such person must have deceased within sixty days from receiving

injuries which are claimed to be the cause of his death.

3. He must have received such injuries while in the performance of

duties entitling him to such benefits as are enumerated in section 81 or

section 82.

4. The injuries which such person received while in the performance

of his duties must have been the cause of his death.

In relation to each of these sets of facts you must be satisfied that they

exist before you can rightly exercise your authority to certify payment.

It is not the province of the Attorney General to pass upon questions of

fact. The determination of these issues of fact rests with you. There

are, however, certain considerations which I will indicate for your guid-

ance in making your determination.

1. I assume from the statements in your letter that you are satisfied

that the deceased was a person entitled to receive benefits under section

81, and consequently a person for whose death an allowance might be

paid under section 83.

2. The statute provides that the fact of death shall be proved by the

submission to you of a certificate made by the town clerk and the attend-

ing physician or medical examiner. You have submitted to me a sworn
certificate of death within sixty days of the time when it is claimed by
the administratrix that the injury occurred, made by the city clerk of

Lynn, and a similar statement as to the fact and time of death made by
a person whom I assume to be a physician. It is immaterial that this

latter statement is unsworn. It would seem that this certificate and this

statement furnish you with evidence of the death and the time when it

took place, in accordance with the mode described for determining these

facts by the statute.
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3. The physician's statement, which has been filed with you and which
you have submitted to me, does not appear of itself to set forth facts from
which it can be ascertained with reasonable certainty whether a cold,

which it is said the deceased contracted sixty days before his death while
in the performance of his duties, was the cause of his death. The facts

set forth in such statement fall short of furnishing such definite proof of

the causal connection between the immediate injurious results said to
have arisen from the performance of duty and the subsequent death as
was furnished by the facts submitted in a somewhat similar case in which
an opinion was rendered by a former Attorney General (IV Op. Atty.
Gen. 427). In addition to the statements made by the physician, you
have before you and have submitted to me an affidavit by the adminis-
tratrix of the estate which contains certain statements relative to the
history of the deceased's injury and illness. These statements, read in

connection with those made by the physician, do not necessarily establish

such connection between the injury and the death as would make it neces-

sary to determine such fact in favor of the claimant's contention. The
word "injury" as used in connection with the deceased's disability is

sufficiently broad to include illness or a cold received while in the course
of duty, as was determined in IV Op. Atty. Gen. 427.

The statute does not specify the precise mode or manner in which the
causal connection between the injury and the death is to be proved. It

may be proved in a variety of ways, but it must be so proved that you
can make a determination that death was caused by an injury received

while the deceased was in the performance of his duties.

4. There is no direct proof in the documents which you have submitted
to me and which are before you that the deceased did not leave a widow
or minor children. If such be the fact, a dependent next of kin, if any is

living, would be the designated beneficiary under the statute. Among
these documents is a statement signed by the administratrix tending to

show that the deceased's mother was such a dependent relative.

If a finding upon these various questions of fact which I have outlined

is to be made by you upon adequate proof, you are to be satisfied as to the

existence of each requisite set of facts before certifying this claim for

payment.
Very truly yours,

Arthur K. Reading, Attorney General.

Department of Education— School Children— Towns— Transportation.

If a town has not made an appropriation for the free transportation of

school children, a denial of a request for such transportation by the

school committee, on the ground of lack of funds, is such a declina-

tion that the Department of Education may, upon a proper appeal

therefrom, require the town to furnish such transportation.

May 16, 1927.

Dr. Payson Smith, Commissioner of Education.

Dear Sir :— You have asked my opinion upon two questions relative

to the powers of your Department concerning the transportation of

school children by a town in which the children's residences are more
than two miles from the high school of the town, which they are entitled

to attend, which I assume is maintained under authority of G. L., c. 71,

§§ 4 and 5.
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G. L., c. 71, § 68, is as follows:—
"Every town shall provide and maintain a sufficient number of school-

houses, properly furnished and conveniently situated for the accommo-
dation of all children therein entitled to attend the public schools. If

the distance between a child's residence and the school he is entitled to

attend exceeds two miles, and the school committee declines to furnish

transportation, the department, upon appeal of the parent or guardian

of the child, may require the town to furnish the same for a part or for

all of the distance. If said distance exceeds three miles, and the distance

between the child's residence and a school in an adjoining town giving

substantially equivalent instruction is less than three miles, and the

school committee declines to pay for tuition in such nearer school, and
for transportation in case the distance thereto exceeds two miles, the
department, upon like appeal, may require the town of residence to pay
for tuition in, and if necessary provide for transportation for a part or

for the whole of said distance to, such nearer school. The school commit-
tee, unless the town otherwise directs, shall have general charge and
superintendence of the schoolhouses, shall keep them in good order, and
shall, at the expense of the town, procure a suitable place for the schools,

if there is no schoolhouse, and provide fuel and all other things necessary
for the comfort of the pupils."

You have advised me that in response to a petition by ten residents

of a town, some of whom, I assume, are parents of children entitled to

attend the high school maintained by the town, the school committee
answered the petitioners as follows :

—
"Inasmuch as its request for an appropriation for the purpose of trans-

porting pupils to the high school had been refused at town meeting, the
committee could not grant the request for transportation of pupils to

high school because it had no funds which could be used for this

purpose."

I assume that this answer was an official communication from the school
committee, as such.

You have also advised me that the inhabitants of the town, in town
meeting, refused to make an appropriation for the transportation which
was the subject of the school committee's communication; and you have
further advised me that four of the residents of the town have appealed
from the declination of the school committee to your Department. I

assume that at least one of these applicants is a parent or guardian of

a school child entitled to attend the town high school.

Your questions are as follows :
—

"1. Has the school committee declined to furnish transportation
according to G. L., c. 71, § 68?

2. In case the Department decides to require the town to furnish
transportation for a part or for all of the distance, to what official or board
should its communication, making this requirement, be addressed?"

Upon the assumptions which I have made from the facts stated in your
letter, I answer your first question in the affirmative.

The statute specifically provides that upon appeal to your Department
by a parent or guardian of a child for whom the school committee has
declined to furnish transportation your Department may require the
town to furnish the same. Any communications from your Department
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requiring the town to furnish transportation should be addressed to the
Inhabitants of the Town of , and should be served on the board of
selectmen. A penalty for failure to comply with your requirement in
this respect is provided as against the town by G. L., c. 71, § 34.

Very truly yours,

Arthur K. Reading, Attorney General.

State Retirement Association— Income Tax Assessors— State Employees.

Income tax assessors are not exempt from compulsory membership in the
Retirement Association, with all the consequences which flow there-
from.

May 25, 1927.
State Board of Retirement.

Gentlemen :
— You have requested my opinion as to whether income

tax assessors, appointed under G. L., c. 14, § 4, are exempt from the pro-
visions of G. L., c. 32, §§ 1-5. It has been the practice of this office to
be somewhat reluctant to give opinions in response to general inquiries,

for the reason that in so doing, while the answers given may, in general,

be correct, some feature or qualification may be overlooked which upon
the particular facts of some particular situation might be determinative.
I am undertaking to answer your question, however, in such manner as
I think will cover most of the situations which are likely to arise under
the law as it now exists.

In G. L., c. 32, § 1, the term "employees" was defined as—
"permanent and regular employees in the direct service of the common-
wealth or in the service of the metropolitan district commission, whose
sole or principal employment is in such service."

While this definition stood thus, it was ruled by one of my predecessors
that the commissioners composing the Department of Public Works,
appointed by the Governor, with the advice and consent of the Council,
for short and definite terms of years, were not employees within that
definition.

By St. 1922, c. 341, the definition of "employees" was altered to read
as follows :

—
"Persons permanently and regularly employed in the direct service of

the commonwealth or in the service of the metropolitan district commis-
sion, whose sole or principal employment is in such service."

Thereafter, another of my predecessors ruled that the clerk of the Supreme
Judicial Court, appointed by the justices of that court for a term of five

years, was not an employee within this definition.

In the first of those opinions it was pointed out that the persons con-
cerned were the holders of public office and not in public employment, in

a technical or restricted sense, and that by reason of their limited tenure,

at least, they were not within the spirit of the retirement act and not within
the definition of "employees." In the second of those opinions emphasis
was principally laid upon the fact that the clerk was the holder of a public

office.

G. L., c. 32, § 2, reads, in part, as follows:—
"There shall be a retirement association for the employees of the com-

monwealth, . . . organized as follows:

(1) All persons who are now members of the state retirement associa-
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tion established on June first, nineteen hundred and twelve, shall be

members thereof.

(2) All persons who are members of the teachers' retirement association

at the time of entering the service of the commonwealth, and persons

who were or are in the employment of a department or institution formerly

administered by a city, county or corporation when taken over by the com-
monwealth shall become members of the association, irrespective of age,

but no such person shall remain in the service of the commonwealth after

reaching the age of seventy. Except as provided in paragraph (3) all

other persons who enter the service of the commonwealth hereafter shall,

upon completing ninety days of service, become thereby members of the

association, except that such persons over fifty-five shall not be allowed

to become members of the association, and no such person shall remain

in the service of the commonwealth after reaching the age of seventy.

(3) No officer elected by popular vote shall be a member of the asso-

ciation, nor any employee who is or will be entitled to a non-contributory

pension from the commonwealth; but if such employee leaves a position

for which such a pension is provided, before becoming entitled thereto,

and takes a position to which this section applies, he shall thereupon
become a member of the association."

St. 1921, c. 439, § 1, added at the end of the provision last quoted above
the following :

—
"An official under fifty-five years of age when appointed or reappointed

by the governor for a fixed term of years, may, if his sole employment is

in the service of the commonwealth, become a member of the association

by making written application for membership within one year from the

date of his original appointment or subsequent reappointment to the same
office. An official who is a member of the association shall not receive

credit for any period of service which he may have rendered as an official

from June first, nineteen hundred and twelve, to the date of his appoint-

ment or reappointment which immediately preceded his membership in

the association."

By section 2 of the same act it was further provided as follows:—
"Officials in the service of the commonwealth who are members of the

state retirement association when this act takes effect, may, upon written
application to the state board of retirement within six months after said

date, withdraw their membership and their accounts in the association."

It seems fairly clear that the purpose of St. 1921, c. 439, was to settle

the status, with respect to the retirement laws, of the group of superior
public officers holding office for specified limited terms of years. That it

did not refer to all public officers whatever, but rather to those of superior
grade and limited tenure, is, it seems to me, shown by the use of the word
"official" and by the fact that the permission of section 1 is extended only
to officials "when appointed or reappointed by the governor for a fixed
term of years." It recognizes that there might be officers of this grade,
not members of the Retirement Association, who would like to become
such, and also officials, already members of the association, at least de
facto, who might desire to withdraw therefrom; and it afforded to the
persons in each group a limited opportunity to carry out their desires in
this regard. The words "officials in the service of the Commonwealth,"
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in section 2, would thus have reference to officials of the type referred to in

section 1, namely, those deriving their office by appointment of the Gov-
ernor for a fixed term of years.

That some persons who were technically public officers, and not merely
servants or agents, were intended to be brought into the retirement sys-

tem is shown by the fact that in paragraph 3 of G. L., c. 32, § 2, quoted
above, it was thought necessary to provide that "no officer elected by
popular vote shall be a member of the association." As the law now
stands, therefore, the provisions of the retirement act apply, so far as
they can be spoken of in general terms, to public officers whose sole or
principal work consists in the performance of their official duties, and
whose tenure of office may be deemed "permanent," as that word is used
in G. L., c. 32, § 1, as amended. They apply, in addition, to such public
officers as hold superior posts by appointment of the Governor for a fixed

term of years, and who, under the provisions of St. 1921, c. 439, shall

have elected to remain or to become members. They do not apply,
however, to officials who, being entitled to exercise the choice afforded by
St. 1921, c. 439, have elected to be or remain outside the association; nor
to other public officials whose tenure cannot fairly be described as per-

manent.
Income tax assessors are appointed by the Commissioner of Corpora-

tions and Taxation, with the advice and consent of the Governor and
Council, for terms of indefinite duration; and they may be removed in

the same way. G. L., c. 14, § 4, as amended by St. 1922, c. 330. They
have such duties and powers, consistent with G. L., c. 62, as the Commis-
sioner may prescribe. G. L., c. 14, § 8. It is contemplated that they
shall have subordinates. G. L., c. 14, § 4, as amended. They are ex-

pected to have offices within their several districts, at which offices returns

may be filed and taxes paid. See G. L., c. 62, §§ 24, 32 and 39. There is

a strong implication that they receive taxes paid to them in an inde-

pendent capacity, somewhat like that of the collector of local taxes, for

which they may be personally accountable to the Commissioner. See

G. L., c. 62, § 40. In my opinion, income tax assessors are public officers

as distinguished from employees, in the technical sense. Brown v. Russell,

166 Mass. 14; Attorney General v. Drohan, 169 Mass. 534; Attorney

General v. Tillinghast, 203 Mass. 539; Rich v. Mayor of Maiden, 252
Mass. 213.

They do not, however, fall within the class of officials to whom the

right of choice given by St. 1921, c. 439, is extended, for they are not ap-

pointed by the Governor but by the Commissioner. Neither is there

anything temporary about their tenure of office. They are not appointed
for definite terms of years but for terms of indefinite duration which may
extend for a lifetime. They are not removable solely at the will of the

Commissioner, but only "with the advice and consent of the governor

and council." Their time in office may therefore be expected to extend

beyond the term of any particular commissioner. They are thus about as

nearly permanently and regularly employed as any employee of the

Commonwealth who is not under civil service. I am assuming, without

further inquiry, that their sole or principal employment is in the service

of the Commonwealth.
It follows that these officers are not exempt from compulsory member-

ship in the Retirement Association, with all of the consequences which
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flow therefrom, and that if upon their appointment they fail to become
members of the association by reason of being over the age of fifty-five,

they are, nevertheless, subject to the provision that they may not remain

in the service of the Commonwealth after reaching the age of seventy.

Yours very truly,

Arthur K. Reading, Attorney General.

Department of Education— School Committees— Special Classes.

The Department of Education may provide by regulation for an appropri-

ate examination of pupils by school committees with relation to the

formation of special classes for those of retarded mental develop-

ment, and attendance at such classes may be compelled as in other

public school classes.

Regulations of the Department relative to the type of child to be re-

quired to attend such special classes are binding upon school

committees.

May 27, 1927.

Dr. Payson Smith, Commissioner of Education.

Dear Sir :
— You have asked my opinion upon three questions relative

to the power of school committees of towns, under G. L., c. 71, § 46, as

amended, in connection with special classes for the instruction of children

of retarded mental development, but not with relation to any particular

case or to any set of facts before you for determination. It has been the

practice of this office to be somewhat reluctant to give opinions in re-

sponse to general inquiries upon questions of law or of statutory inter-

pretation, for the reason that in so doing, while the answers given may
be correct in their application to the general inquiry, some feature or

qualification may not be stated which upon the particular facts of an
existing situation might be determinative. Inasmuch, however, as you
advise me that my opinion is desired to aid your Department in the

preparation of regulations applicable to the enforcement of the law, I

answer your questions with a view to affording you an interpretation of

such portions of the statute as you inquire about and to assist you in

determining the scope of the regulations which you are authorized to

establish.

G. L., c. 71, § 46, as amended by St. 1922, c. 231, to which you direct

my attention, reads as follows: —
"The school committee of every town shall annually ascertain, under

regulations prescribed by the department and the commissioner of mental
diseases, the number of children three years or more retarded in mental
development in attendance upon its public schools, or of school age and
resident therein. At the beginning of each school year, the committee
of every town where there are ten or more such children shall establish

special classes for their instruction according to their mental attain-

ments, under regulations prescribed by the department. No child under
the control of the department of public welfare or of the child welfare
division of the institutions department of the city of Boston who is three

years or more retarded in mental development within the meaning of

this section, shall, after complaint made by the school committee to
the department of public welfare or said division, be placed in a town
which is not required to maintain a special class as provided for in this

section."
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You have addressed to me the following questions: —
"1. Can the school committee require that any child of school age

shall be examined in order to ascertain the number of children who are
mentally retarded?

2. Can the school committee compel the attendance at the special

classes established under this section of children who are found to be
three or more years mentally retarded?

3. Must the school committee require all children who are found to be
three or more years retarded to attend such classes or may they use
their discretion?"

1. The character of the examination to which you refer in your first

question is, I assume, of a different and somewhat more extended form
than the medical examinations of school children provided for by G. L.,

c. 71, §§ 54—59, as amended, and seeks data not readily to be obtained
by the requirements for the registration of minors of school age under
G. L., c. 72, as amended. Nevertheless, the examination for which you
desire to provide by regulations is, I assume, though different in form
and in degree of thoroughness, not different in kind from the examination
by a school doctor or from such examination as is necessary to obtain
the data for the registration of.minors of school age. Its purpose, as it

appears from the provisions of the instant statute, is in a general way the
same as that of the others heretofore referred to. Like them, it seeks

to make available knowledge of the condition of the school child, with a

view to providing for his well-being, physically and mentally, in the most
appropriate way under the general provisions of our laws for education.

A regulation of your Department . providing for such an appropriate
examination, under G. L., c. 71, § 46, could not necessarily be said to be
unreasonable or arbitrary, and in ascertaining the number of mentally
retarded children of school age a school committee would be bound to

follow such a regulation of your Department, and the committee's re-

quirement that a child should be so examined under your regulations

would not, in my opinion, be unlawful.

2. As to your second question: The special classes for school children

of retarded mental development, established under G. L., c. 71, § 46, as

amended, appear from the provisions of that statute to be a regular part

of the school system as much as other classes or grades to which children

in the schools may be assigned, and I am of the opinion that attendance
at these special classes may be compelled in the same manner as is provided
for the attendance of school children in other classes of the public schools.

3. As to your third question: The regulations of your Department
relative to the establishment, for school children of the retarded mental
development specified in the instant statute, of "special classes for their

instruction according to their mental attainments," in so far as such
regulations cover the field of requirements as to what children shall be
required to attend such classes, are binding upon a school committee, and
it cannot exercise discretion as to requiring attendance within such field.

If there are individual cases which are not covered by your regulation, a
school committee may exercise discretion, within the requirements of the

statute, in determining the form of instruction suited to the attainments

of the mentally retarded children under its care.

Very truly yours,

Arthur K. Reading, Attorney General.
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Banking— Commissioner of Banks— Trust Company— Assessments.

The Commissioner of Banks may require trust companies to levy assess-

ments upon stockholders whenever and as often as he deems the

capital stock to be impaired.

May 27, 1927.

Hon. Roy A. Hovey, Commissioner of Banks.

Dear Sir:— You have requested my opinion upon the following

question:—
"If the Commissioner of Banks has levied, under the provisions of G. L.,

c. 172, § 25, as amended by St. 1922, c. 488, § 3, and the stockholders of

a trust company have paid, an assessment or assessments aggregating

100% of the capital stock, has he (the Commissioner) authority to levy

and enforce the collection of further assessments in the event that the

capital subsequently becomes impaired?"

It is necessary to consider three sections of the General Laws in answer-
ing the above question.

G. L., c. 172, § 24, as amended by St. 1922, c. 488, § 2, is as follows:—
"The stockholders of such corporation shall be personally liable,

equally and ratably and not one for another, for all contracts, debts and
engagements of the corporation, to the amount of their stock therein at

the par value thereof, in addition to the amount invested in such shares,

and no stockholder shall be allowed to set off any claim as a depositor in

or creditor of either the commercial or savings departments against such
liability. Sections forty-six to fifty-four, inclusive, of chapter one hun-
dred and fifty-eight shall apply to and regulate the enforcement of such
liability by creditors of the corporation."

G. L., c. 167, § 24, as amended by St. 1922, c. 488, § 1, provides, among
other things, that the Commissioner of Banks, after he has properly
taken possession of the property and business of a trust company, may, if

he deems it necessary to enforce the liability of stockholders described in

G. L., c. 172, § 24, file a bill in equity against all persons who were stock-
holders therein at the time of such taking possession to enforce such indi-

vidual liability.

G. L., c. 172, § 25, as amended by St. 1922, c. 488, § 3, is as follows:

"Any such corporation whose capital stock has, in the opinion of the
commissioner, become impaired by losses or otherwise, shall, within
three months after receiving notice from the commissioner, pay the de-
ficiency in the capital stock by assessment upon the stockholders pro
rata to the shares held by each. If such corporation shall fail to pay such
deficiency in its capital stock for three months after receiving such notice,
the commissioner may apply to the supreme judicial court for an injunction;
and if a stockholder of such corporation neglects or refuses, after three
months' notice, to pay the assessment as provided in this section, the
board of directors shall cause an amount of his stock sufficient to make
good his assessment to be sold by public auction, after thirty days' notice
given by posting such notice in the office of the corporation and by pub-
lishing it in a newspaper of the city or town where the corporation is lo-
cated or in a newspaper published nearest thereto; and the balance, if

any, shall be returned to such delinquent stockholder. This section shall
not take away the right of creditors to enforce the liability of stockholders
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in such corporations, as provided in the preceding section, or the right
of the commissioner to enforce such liability as provided in section twenty-
four of chapter one hundred and sixty-seven, nor increase the general
liability of such stockholders."

G. L., c. 172, § 24, creates liability on the part of such stockholders for

all contracts, debts and engagements of the corporation, to the amount
of their stock therein at the par value thereof, in addition to the amount
invested in such shares. This section also, by reference to G. L., c. 158,
prescribes the method of enforcing this liability by the creditors. This
liability is solely a creature of statute and was unknown to the common
law. Cosmopolitan Trust Co. v. Cohen, 244 Mass. 128. Both the liability

on the part of the stockholders and the method of enforcing this liability

are created and defined by this section, which confers rights to creditors

only.

G. L., c. 167, § 24, as amended, provides that after the Commissioner
has taken possession of such a bank, he may (among other powers), if he
deems it necessary to enforce the liability of stockholders as described in

the first sentence of G. L., c. 172, § 24, file a bill in equity against all

persons who were stockholders therein at the time of taking possession.

His determination that this liability should be enforced is final. Cun-
ningham v. Commissioner of Banks, 249 Mass. 401, 426.

Clearly, this section does not create a new liability on the part of the
stockholders of trust companies but simply provides that the Commis-
sioner, after he has properly taken possession, may also enforce this lia-

bility. In so enforcing this liability he is governed by the procedure and
regulations set forth in G. L., c. 172, § 24. Cosmopolitan Trust Co. v.

Cohen, 244 Mass. 128. The Commissioner of Banks in enforcing this

liability is not exercising a different right from that given to creditors

under G. L., c. 172, § 24, but acts for them in a representative capacity.

Commissioner of Banks v. Cosmopolitan Trust Co., 253 Mass. 205, 226.

The stockholders, in my opinion, could not be subjected to liability by
the creditors acting under G. L., c. 172, § 24, and by the Commissioner of

Banks acting under G. L., c. 167, § 24.

Coming now to G. L., c. 172, § 25, it is there provided that if, in the

opinion of the Commissioner, the capital stock of a trust company has
become impaired, the Commissioner may call upon the corporation to

pay the deficiency by assessment upon the stockholders; and further,

that if a stockholder neglects or refuses to pay such assessment, after

notice, the board of directors shall sell, at public auction, a sufficient

amount of his stock to make good his assessment. It is also provided
that this section shall not take away either the right of the creditors to

enforce the stockholders' liability under G. L., c. 172, § 24, or the right of

the Commissioner to enforce the same under G. L., c. 167, § 24. It is

further provided that the general liability of the stockholders shall not

be increased by this section.

Apparently this section has not been passed upon by our courts, the

only reference thereto being contained in the case of Commissioner of

Banks v. Prudential Trust Co., 242 Mass. 78, 86, where the court said:—
"The present suit is not grounded on G. L., c. 172, § 25. That relates

to a different matter from that here involved."

That case was a proceeding by the Commissioner of Banks under G. L.,

c. 167, § 24, and the court, in the opinion, stated that the action was not
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related to proceedings instituted under G. L., c. 172, § 25. The inference

is strong that the court meant that the actions under G. L., c. 172, § 24,

and G. L., c. 167, § 24, on the one hand, are separate and distinct from
action under G. L., c. 172, § 25, and are cumulative rather than alter-

native measures. Delano v. Butter, 118 U. S. 634; Northwestern Trust

Co. v. Bradbury, 117 Minn. 83, 91.

Section 25 expressly states that the rights of creditors under G. L., c.

172, § 24, and of the Commissioner under G. L., c. 167, § 24, shall not be
taken away by that section. It also adds that the general liability of

stockholders shall not be increased by this section.

The precise question asked by you is whether or not the Commissioner,
after having caused to be collected an assessment of one hundred per
cent from the stockholders, under section 25, could levy and enforce the
collection of a further assessment in the event that the capital stock
subsequently becomes impaired. I am of the opinion that he may take
the steps outlined in section 25 as often as he deems it necessary to do so

for the purpose of restoring the impaired capital stock. Does this in-

crease the stockholders' general liability? This section does not create

any personal liability upon the stockholders. A stockholder may refuse

to pay the assessment, and the only remedy available is a sale of the stock
of such stockholder by the board of directors for the purpose of raising

the amount assessed to him. No personal action can be had against him
by any one under this section, and it therefore seems to be clear that the
section does not increase his "general liability," or, indeed, any liability.

Further, the "general liability" which may not be increased seems to refer

to such liability as is defined and imposed elsewhere than in this section,

which, as we have said, creates no liability at all, or at the most a very
special liability.

The section, obviously, is of a regulatory and protective character.

Its purpose is not to benefit creditors or any other particular group or
class, but rather to protect the general public from the manifest dangers
of dealing with a bank which is not in a proper condition to carry on the
important business of banking, which vitally affects the interests of those
who directly or indirectly deal with it. The Commissioner, in the exer-
cise of his discretion, is the sole judge of the necessity of proceeding under
this section, and his duty to act is just as clear and as necessary to the
public welfare upon the second or third occasion of impairment of capital
as upon the first. It could not have been the legislative intent to limit
the exercise of this power of the Commissioner to one occasion, when,
obviously, at a subsequent time the identical need for its exercise might
arise.

The words of section 25 seem also to indicate that no limitation is to be
put upon the number of times that the Commissioner may exercise this
power. That statute says:

"Any such corporation whose capital stock has, in the opinion of the
commissioner, become impaired . . . shall, . . . pay the deficiency."

These words not only suggest no limitation as to the number of times the
Commissioner may exercise this power but seem to imply that the Com-
missioner shall act whenever and as often as the capital stock has, in his
opinion, become impaired.

I therefore answer your question in the affirmative.
Very truly yours,

Arthur K. Reading, Attorney General.
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Taxation— Stockholders — Voting Trust— Taxable Gain.

A deposit of shares in a voting trust of limited powers does not of itself

create a taxable gain under G. L., c. 62, § 5, as amended, nor is such
a trust one of the bodies designated in G. L., c. 62, §§ 1 and 5.

June 1, 1927.

Hon. Henry F. Long, Commissioner of Corporations and Taxation.

Dear Sir :— You request my opinion as to whether a taxable gain under
G. L., c. 62, § 5, par. (c), as amended, is realized by stockholders in an
association, trust or corporation when such stockholders deposit their
shares with the trustees under a voting trust of the type employed in the
"Share Trust Agreement" of North Boston Lighting Properties dated
March 15, 1927, and in the "Stock Trust Agreement" of the Fitchburg
Gas and Electric Light Company dated January 2, 1926. You further
ask whether, in my opinion, such a voting trust constitutes a "partnership,
association or trust, the beneficial interest in which is represented by trans-
ferable shares," within the meaning of G. L., c. 62, §§ 1 and 5.

G. L., c. 62, § 5, provides, in part:—
" Income of the following classes received by any inhabitant of the com-

monwealth during the preceding calendar year shall be taxed as follows

:

(c) The excess of the gains over the losses received by the taxpayer from
purchases or sales of intangible personal property, whether or not said

taxpayer is engaged in the business of dealing in such property, shall be
taxed at the rate of three per cent per annum. Any trustee or other fidu-

ciary may charge any taxes paid under this paragraph against principal

in any accounting which he makes as such trustee. If, in any exchange of

shares upon the reorganization of one or more corporations or of one or more
partnerships, associations or trusts, the beneficial interest in which is repre-

sented by transferable shares, the new shares received in exchange for the
shares surrendered represent the same interest in the same assets, no gain
or loss shall be deemed to accrue from the transaction until a sale or further

exchange of such new shares is made."

The trusts created by voting agreements such as those which you have
submitted to me for examination are for a very limited purpose. Briefly

stated, the machinery of the trusts consists of:

(1) The deposit of shares with trustees, giving the trustees the power
to vote the shares deposited during the term of the trust, to transfer the

shares for convenience into their own name, and to sell all, but not less than
all, of the shares at not less than a stated price.

(2) The issuing by the trustees or depositaries to the depositor stock-

holders of certificates stating the number of shares deposited; in effect a
negotiable receipt (subject to the terms of the agreement) for the shares.

(3) The payment to the stockholder, either directly or through the

trustees (in the event that the shares are transferred to the trustees' names
on the company books), of the dividends upon the precise shares of stock

deposited during the term of the trust, or until all the shares are sold accord-

ing to the agreement.

(4) If all the shares are not sold before the date named in the agreement,
the retransfer of the deposited shares to their original owners.

(5) In the event of a stock dividend during the term of the trust, the
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receipt by the depositor of the dividend stock, which must be deposited

with his shares already subject to the agreement.

(6) The payment to the stockholder by the trustees or the depositaries

of the amount received by them from the sale of the deposited stock, in

the event of such a sale according to the terms of the voting agreement.

At the most, such an agreement creates a bare trust of specific property

with named powers as to that property vesting in trustees for limited pur-

poses. Strictly speaking, for a time the stockholder technically exchanges

legal ownership of the shares for an equitable interest in the same shares.

Practically speaking, he limits by contract the jus disponendi of his prop-

erty for the common benefit of himself and the other stockholders joining

in the agreement by giving to the trustees or depositaries power to act for

him in certain particulars. See Brightman v. Bates, 175 Mass. 105. By
the deposit he clearly gains no interest in any new property. He receives

nothing but a receipt for precisely the same shares which he had before.

It cannot be said that there is any such accession of wealth to him by the

transaction as will constitute a realized gain. The reasoning in Van
Heusen v. Commissioner of Corporations and Taxation, 257 Mass. 488, is

applicable, and no taxable gain is recognizable until the deposited shares

or the voting trust certificates representing the deposited shares are them-
selves sold or exchanged for money or other property having a fair market
value, at which time a taxable gain, if gain there be, accrues to the depositor

stockholder, measured by the tax cost basis of the stock to him.

In my opinion, a voting trust is not a " partnership, association or trust,

the beneficial interest in which is represented by transferable shares,"

within the meaning of G. L., c. 62, §§1 and 5. The purposes of the deposit

under the voting trust are extremely limited, and the transaction, in sub-

stance, is little more than an irrevocable agency for sale, under which, until

the sale, the depositor retains nearly all of the incidents of ownership.
The Legislature unquestionably intended to include within the category
quoted above "Massachusetts trusts" of the usual business type, partner-

ships and unincorporated associations issuing shares reasonably comparable
to shares of corporate stock. The situation under a voting trust for the
limited purpose of sale of the specific stock deposited is so different from
that under any of the types of association actually engaged in active busi-

ness which are included within the statutory provision, that it seems highly
unlikely that the Legislature intended to place both groups within the
same classification.

Very truly yours,

Arthur K. Reading, Attorney General.

Teachers' Retirement Association— Teacher of Music— Term of Service

in Public Schools.

A period of service in the public schools by a teacher of music for two
years and three months, even though such service during such period
was given on only one day a week, should be counted as two years
and three months in determining whether such teacher has served
in the public schools for fifteen years.

June 2, 1927.
Dr. Payson Smith, Commissioner of Education.

Dear Sir:— You have asked my opinion as to whether or not service
of one day a week in the public schools of the Commonwealth by an
instructor of music for a period of two years and three months should
be counted as two years and three months of service in determining
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whether or not this teacher "has served fifteen years or more in the public
schools," so as to entitle him to receive a pension under G. L., c. 32, § 10
(5). This paragraph is as follows

:

"Any member who served as a regular teacher in the public schools
prior to July first, nineteen hundred and fourteen, and who has served
fifteen years or more in the public schools, not less than five of which shall

immediately precede retirement, on retiring as provided in paragraph (1)
or (2) of this section, shall be entitled to receive a retirement allowance
as follows: . . .

."

This man is admittedly a member of the Association; he has served
as a regular teacher in the public schools prior to July 1, 1914; he will

have served as a teacher in the public schools for more than five consecutive
years immediately preceding July 1, 1927, the date upon which he must
retire. The only remaining question is whether he will have served
fifteen years or more in the public schools so that he may be eligible for

the pension provided by G. L., c. 32, § 10 (5).

Of the necessary fifteen years of service he will have had to his credit

on July first, next, thirteen years, four and one-half months of regular

employment as a teacher, dating from February 15, 1914, to July 1, 1927.

He also served as teacher of music in the town of Hamilton for a period
of two years and three months beginning in September, 1898, during
which time he served one day a week while school was in session. The
school committee of Hamilton duly elected him to this position and he
was paid a yearly compensation. The above constitutes the entire

service of this man as a teacher in the public schools of the Common-
wealth.

I am of the opinion that this service should be included, so that he
will have served fifteen years, seven and one-half months on July 1, 1927,

and thereby be entitled to the pension set forth in paragraph (5) of sec-

tion 10. That the time spent in teaching music was not full time does

not alter the situation. "Public school" is defined in G. L., c. 32, § 6,

as "any day school conducted under the superintendence of a duly elected

school committee." I assume that the schools of Hamilton conform to

this definition. Nothing is said in paragraph (5) of section 10 as to full

time or part time, and as long as the teacher is regularly employed it

seems that the service should be counted.
This view is strengthened by the change made by St. 1925, c. 228,

which amends the definition of "teacher" contained in G. L., c. 32, § 6,

by adding (among other things) that a person to be a teacher within the

meaning of the act must be employed on a full time basis. The inference

is strong that until this act was passed a person could be a teacher with-

out being employed on a full time basis. Further, this act of 1925 stated

that it should not be construed to affect the rights of any person then

enrolled as a member of the State Teachers' Retirement Association.

Similarly, it seems that the words "who has served fifteen years or more
in the public schools" do not import full time service. These words, as

contained in paragraph (5) of section 10, have not been amended, and in

so far as the question arises as to whether they import full time service

it is fair to assume that they would be construed to have the same mean-
ing as that which was given to the word "teacher" prior to the passage

of St. 1925, c. 228.

Very truly yours,

Arthur K. Reading, Attorney General.
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Taxation— Banks— Rate of Taxation.

The rate at which bank taxes are to be levied is to be determined in a
manner consistent with U. S. Rev. Sts., § 5219.

June 13, 1927.

Hon. Henry F. Long, Commissioner of Corporations and Taxation.

Dear Sir:— You have requested my opinion on certain questions

with respect to fixing a rate to be applied in levying bank taxes under
G. L., c. 63, § 2, as amended by St. 1925, c. 343, § 1, reading as follows:—
"Every bank shall pay annually a tax measured by its net income, as

defined in section one, at the rate assessed upon other financial corpora-

tions; provided, that such rate shall not be higher than the highest of

the rates assessed under this chapter upon mercantile, manufacturing
and business corporations doing business in the commonwealth. The
commissioner shall determine the rate on or before July first of each
year after giving a hearing thereon and shall seasonably notify the banks
of his determination. Appeal by a bank from the determination of the
commissioner may be taken to the board of appeal from decisions of the

commissioner of corporations and taxation, in sections five and six called

the board of appeal, within ten days after the giving of such notice."

Under this section the rate at which bank taxes are to be levied is the
rate assessed upon other financial corporations. There is no classification

of corporations as "financial corporations" in the General Laws or amend-
ments thereto, but the wording of section 2, above quoted, is that used
in U. S. Rev. Stat., § 5219, 1 (c). It is a matter of historical fact that
section 2 of G. L., c. 63, as amended, was enacted in the light of U. S.

Rev. Stat., § 5219, although enacted prior to the amendment to section
5219 contained in the subsection of that statute numbered 1 (c). It is

necessary, therefore, for us to adopt a construction of section 2 of G. L.,

c. 63, which will not conflict with Rev. Stat., § 5219.
The definition of "banks," contained in G. L., c. 63, § 1, as amended,

includes banks "existing by authority of the United States" as well as
banks organized under the laws of this Commonwealth. It is funda-
mental that national banks may be taxed under State authority only in

so far as Congress consents to such taxation, and only in conformity
with the restrictions attached to the consent of Congress. First National
Bank of Hartford v. Hartford, 273 U. S. 548; First National Bank v.
Anderson, 269 U. S. 341, 347. The words "at the rate assessed upon
other financial corporations," therefore, must be taken to have the same
meaning as those words when used in Rev. Stat., § 5219.

Subsection 1 (c) of Rev. Stat., § 5219, has not yet been given judicial
construction. From the. debates in Congress at the time this section
was amended by the addition of subsection 1 (c) (Act of March 25, 1926,
44 Stat, at L. 223), it is clear that what was desired by the amendment
was to provide an additional way by which the States might tax national
banks without discriminating against them [Congressional Record, vol.

67, pt. VI, pp. 5760, 5822, 6082-6089, 69th Congress, 1st ses. (1926)],
and it is apparent from these debates that no greater discrimination
against national banks in the matter of taxation was to be permitted
under subsection 1 (c) than under any other methods provided by Rev.
Stat,, § 5219, by which the State might tax national banks.

In construing the provisions of section 5219 enacted prior to the amend-



P.D. 12. 121

ment of March 25, 1926, it has always been held that national banks
may not be taxed by any method in a way which would discriminate
against them and in favor of moneyed capital in the hands of institutions

or persons, other than national banks, employed in substantial competi-
tion with any of the direct or incidental activities of national banks.
First National Bank of Hartford v. Hartford, supra; Minnesota v. First

National Bank of St. Paul, 273 U. S. 561 ; First National Bank v. Anderson,
supra; Merchants National Bank v. Richmond, 256 U. S. 635.

The excise tax permitted by subsection 1 (c) of Rev. Stat., § 5219,
specifically protects national banks only from discrimination by State
taxation in favor of " other financial corporations." It does not, as, for

instance, does subsection 1 (6) of section 5219, protect national banks from
discrimination by taxation in favor of moneyed capital in the hands of

individual citizens. What is meant by "other financial corporations" in

subsection (c) is therefore unquestionably corporations employing moneyed
capital in substantial competition with any phase of the business of national

banks, including not only State banks and private banks but also cor^

porations engaged substantially in conducting the loan and investment
features of banking in making investments by way of loan, discount, or

otherwise in notes, bonds, or other securities with a view to sale or re-

payment and investment. See First National Bank v. Anderson, supra,

348.

It was decided in Mercantile Bank v. New York, 121 U. S. 138, 161, that

savings banks were not engaged in substantial competition with national

banks. The decision is broad enough to include insurance companies,
co-operative banks and credit unions in the same classification. Although
it is an open question whether this decision would now be followed, be-

cause of the growth of the activities of national banks, it must be deemed
to be law until expressly overruled, and it is the duty of the Commis-
sioner to fix the rate, under G. L., c. 63, §' 2, as amended, according to the

method hereinafter indicated, excluding from consideration as "other
financial corporations" co-operative banks, savings banks and insurance

companies.
Rev. Stat., § 5219, requires that the burden upon national banks of any

tax assessed must not be greater than the burden upon "other financial

corporations" of a similar tax imposed upon them nor greater than the

burden of the highest similar tax imposed upon mercantile, manufacturing
and business corporations doing business within the Commonwealth.
First should be determined the total net income (in the case of corporations

doing business outside the Commonwealth that allocable to Massachu-
setts) of corporations coming within the definition of "other financial

corporations." Then should be found the amount of tax, not including

interest or penalties, actually paid under chapter 63 by such "other

financial corporations," exclusive of any compensation or adjustment for

credits or deductions. In my opinion, the rate of tax under section 2 of

G. L., c. 63, is the percentage which the net tax thus determined is of the

total net income, as above determined.
The burden of the tax on the corporation is the amount which the

corporation actually has to pay out on account of the tax assessed under
the chapter, and the rate is the relation of that amount to the basis or

measure of the tax, the total net income. A penalty for late payment,
or interest because of late payment, is not part of the tax burden but is

imposed for some other reason, and should not be taken into account in

determining what the rate of tax burden is, despite the provisions of
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G. L., c. 63, § 49. For the same reason, deductions made in determining

the basis of the tax should not be added to the amount of the net tax in

determining the rate, for they decrease the burden of the tax (in computing

which they are allowed), and it is by that burden that the rate, within the

meaning of Rev. Stat., § 5219, is to be measured.

It is also provided both by Rev. Stat., § 5219, and by G. L., c. 63, § 2,

as amended, that the rate assessed on banks, namely, that assessed on
other financial corporations, shall not be higher than the highest of the

rates assessed under chapter 63 upon mercantile, manufacturing and
business corporations. The only clear classification drawn by the Legis-

lature among mercantile, manufacturing and business corporations as

to the rate of tax under chapter 63 is between domestic and foreign cor-

porations. I do not agree with the proposition that, because of the de-

duction from net income under section 38A of machinery used in manu-
facturing, there is a separate classification of manufacturing corporations,

or that there is a separate classification because of the provisions of sec-

tion 32A. These provisions of the statute merely provide for a com-
pensating variation from the general situation under the chapter, which
is too slight to indicate any legislative intent to classify certain types of

corporations separately. Therefore, grouping together all domestic cor-

porations coming within the group of " business corporations" as classified

by chapter 63, and grouping together all foreign business corporations, the
rate for each group should be determined as in the case of "other financial

corporations," according to the method outlined above, the total net tax
actually paid being taken without any addition to its total amount be-

cause of deductions in the basis of the tax, of dividend credits against the
tax, or of penalties or interest. If the higher of these two rates thus
determined is lower than the rate determined for "other financial cor-
porations" by the method indicated above, that higher business cor-
poration rate should be taken as the rate for the assessment of the bank
tax under section 2 of G. L., c. 63; otherwise the rate already determined
for "other financial corporations" will prevail.

In your request for an opinion you ask what figures for what years
shall be taken in fixing the rates according to the method outlined above.
You have informed me that it is impractical to take the tax figures for
the year in which the tax is assessed, because of their incompleteness. In
my opinion, the figures taken in determining the rate should be the most
recent available statistics which are substantially complete, making ad-
justment wherever possible in these figures for any changes which may
have become apparent from more recent data not entirely complete. In
most cases, however, I believe that any such adjustment will be imprac-
tical, and the general rule to follow would be to take the figures for the
most recent year in which the returns are complete.

Very truly yours,

Arthur K. Reading, Attorney General.

Constitutional Law— Governor— Pardons — Insane Person.

The power to pardon does not in itself contain authority to release one
committed as insane.

June 21, 1927.

His Excellency Alvan T. Fuller, Governor of the Commonwealth.
Sir:— You have asked my opinion as to whether Your Excellency

may grant a pardon to a man confined in an insane institution. With
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your request for an opinion you transmit the petition, reports and letters

in the specific case of a person who was convicted of murder in the second
degree and sentenced to the State Prison in 1911, but was transferred to

the Bridgewater State Hospital in 1915 as an insane person, and is still

confined there as such.

I assume that your request intended to include the specific case, and
my opinion is rendered accordingly.

Mass. Const., pt. 2nd, c. II, § I, art. VIII, provides:—
"The power of pardoning offences, except such as persons may be con-

victed of before the senate by an impeachment of the house, shall be in

the governor, by and with the advice of council: but no charter of pardon,
granted by the governor, with advice of the council before conviction,

shall avail the party pleading the same, notwithstanding any general or

particular expressions contained therein, descriptive of the offence or

offences intended to be pardoned."

This is the only warrant in the Constitution enabling the Executive to

mitigate or remit sentences imposed by the courts as penalty for crime.

The words of the Constitution contain a grant of authority which is

clear in its terms, and which has long been recognized by the courts as an
executive prerogative. Kennedy's Case, 135 Mass. 48; Opinion of the

Justices, 210 Mass. 609; Juggins v. Executive Council, 257 Mass. 386.

It follows, therefore, that, unless in the specific case the original status

of the petitioner has been changed by his commitment to the Bridgewater
State Hospital and his continued confinement there, Your Excellency may
pardon him.

This is not a case in which a defendant has been committed to an insane

hospital because of an acquittal by the jury by reason of insanity, after

trial on an indictment for murder or manslaughter. In such instances,

whether a defendant be sane or insane, the test of the extent of the power
of the Executive, with the advice and consent of the Council, hinges upon
the question whether, after investigation by the Department of Mental
Diseases, his discharge will cause danger to others. G. L., c. 123, § 101;

Gleason v. Inhabitants of West Boylston, 136 Mass. 489.

The present case presents the duofold aspect of a person under sentence

of life imprisonment and, in addition, legally insane.

G. L., c. 123, § 102, provides:—
"The department shall designate two persons, experts in insanity, to

examine prisoners in the state prison, the Massachusetts reformatory,

the prison camp and hospital or the reformatory for women, alleged to

be insane. If any such prisoner appears to be insane, the warden or super-

intendent shall notify one or both of said experts, who shall, with the

physician of such penal institution, examine the prisoner and report the

result of their investigation to the superior court of the county where
such penal institution is situated or to the appropriate district court

mentioned in the following section."

G. L., c. 123, § 103, provides:—
"The superior court upon a report under the preceding section, if it

considers the prisoner to be insane and his removal expedient, shall issue

a warrant, directed to the warden or superintendent, authorizing him to

cause the prisoner, if a male, to be removed to the Bridgewater state

hospital, and, if a female, to be removed to one of the state hospitals for
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the insane, there to be kept until, in the judgment of the superintendent

and the trustees of the institution to which the prisoner has been com-
mitted, he should be returned to prison."

Were the sentence for a term of years, the period of confinement in the

State hospital would be credited to the defendant, and if he recovered

before his sentence expired he would be returned to the prison from which

he was removed, in order that he might serve out the remainder of his

sentence. Le Donne, petitioner, 173 Mass. 550.

In order to justify a defendant's return to prison and the credit to him
of the period of time during which he was receiving treatment in a hos-

pital, it is reasonable to conclude that the original sentence has always

been in effect.

Consequently, the Governor, with the advice and consent of the Coun-
cil, could pardon the defendant. Such a pardon would remove from him
the onus of the sentence of life imprisonment imposed after his conviction

for murder in the second degree, but would not serve to release him from
the Bridgewater State Hospital.

A compliance with G. L., c. 123, §§ 88-94, would accomplish this

latter result. These sections in no way relate to the power of the Executive.

Very truly yours,

Arthur K. Reading, Attorney General.

Treasurer and Receiver General— Deposit— Insurance— Trust Fund.

A deposit made, under provisions of law, with the Treasurer and Receiver
General as an emergency fund by an assessment insurance company
constitutes a trust for the benefit of the policyholders of such com-
pany, as existing at the time of the deposit, and may not be applied,

upon the transformation of the company into an ordinary life insur-

ance company, for the benefit of new policyholders of the company
as reorganized.

June 21, 1927.

Hon. William S. Youngman, Treasurer and Receiver General.

Dear Sir :
— You have asked my opinion as to whether certain secu-

rities held by your Department in trust may be withdrawn.
I am advised that the securities in question, amounting to $50,000,

or others for whch they have been exchanged from time to time, were
set apart as an emergency fund by the Boston Mutual Life Association,
an assessment insurance company, under the provisions of St. 1890,
c. 421, § 14; that under the provisions of St. 1899, c. 229, permitting life

associations to transact business as life companies, the Mutual Life Asso-
ciation became the Boston Mutual Life Insurance Company; and that
some of the policyholders of the old association did not exchange their
old policies for new ones of the life company, and have been for the most
part carried by the life company on the. plan of renewable term insurance,
under St. 1899, c. 299, § 4, with increasing yearly cost to the insured.
The fund as originally established, under the name of an emergency

fund, constituted a trust for the payment of death and disability claims
for the benefit of the policyholders of the assessment company, some of
whom, I am informed, are still living, and are carried as a separate group
by the new life company into which the assessment company was changed.
The fund is still charged with the purposes of the trust so established, one
of which is the application of a designated excess of the minimum amount
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required to be held in the trust fund to the reduction of assessments upon
the old policyholders. Sums to be so applied to the foregoing or other
purposes of the trust, all of which are similar in character, may be drawn
by a requisition upon the Treasurer and Receiver General signed by two-
thirds of the directors and indorsed by the Commissioner of Insurance^
setting forth that such sums are to be used for the purposes of the trust.

St. 1899, c. 229, provided for the transaction of the business of the old

assessment life company to be carried on as a general life insurance busi-

ness under the statute applicable to life insurance companies. The act
specifically authorized the company, under the new scheme, "to carry

out in good faith its contracts heretofore made with its members," and re-

pealed the provisions of St. 1890, c. 421.

The fund created by the old Boston Mutual Life Association for the
benefit of its members paying upon the assessment system is still charged
with the trust established in connection therewith under the terms -of

St. 1890, c. 421, § 14, and the directors of the new company may deal

with it only in the manner and for the purposes which the directors of the
old association might have dealt with it. Its surplus above the necessary
minimum, which is required to be kept while any of the old members are
still carried on the renewable term basis, may be drawn from the treasury
of the Commonwealth and applied to the purposes mentioned in St. 1890,

c. 421, § 14, but to no others. If, as was stated in a communication to

you by the insurance company, which you have submitted to me, "the
policies of the association now in force are continued on the plan of re-

newable term insurance with increasing yearly cost to the insured," some
portion of the surplus might well be drawn and applied to lessening such
yearly cost.

The specific fund held by you, as to which you inquire, may not at

the present time be withdrawn except in the manner and form and to the
extent described in St. 1890, c. 421, § 14, which, though now repealed,

established the trust, its terms and uses.

Very truly yours,

Arthur K. Reading, Attorney General.

Referendum— Appointment of Assistant Registers of Probate for Middlesex-

County.

A law is either excluded from, or is subject to, the referendum in its

entirety.

A law which in any way deals with the powers of courts is not subject to

the referendum.
A law is not excluded from the operation of the referendum for the reason

that its operation is restricted to a particular town, city or other

political subdivision, unless the operation of the entire act is so

restricted.

A law conferring upon the judges of probate for Middlesex County the
power to appoint a third and a fourth assistant register for said

county relates to the powers of courts, and is not subject to the

referendum.

June 30, 1927.

Hon. James C. McCormick, Comptroller.

Dear Sir:— You have asked my opinion as to whether St. 1927, c. 198,

may be the subject of a referendum petition, in order that you may deter-
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mine the time at which the salary of the fourth assistant register of probate

for the County of Middlesex, appointed under the statute, commences.
St. 1927, c. 198, reads as follows:—

"An Act to Provide an Additional Assistant Register of Probate
for the County of Middlesex.

Section 1. Section twenty-five of chapter two hundred and seventeen

of the General Laws, as amended by section three of chapter one hundred
and sixty-four of the acts of nineteen hundred and twenty-three, is hereby
further amended by inserting after the word 'third' in the second line

the words:— and a fourth,— and by striking out, in the fourth line, the

word ' He ' and inserting in place thereof the word :
— They, — so as to

read as follows :
— Section 25. The judges of probate for Middlesex county

may appoint a third and a fourth assistant register for said county, who
shall hold office for three years unless sooner removed by the judges.

They shall be subject to the laws relative to assistant registers.

Section 2. Section thirty-five of said chapter two hundred and
seventeen, as amended by section two of chapter three hundred and
eighty of the acts of nineteen hundred and twenty-six, is hereby further

amended by striking out the last paragraph and inserting in place thereof

the following new paragraph:— Second, third and fourth assistant

registers, sixty, fifty-five and fifty per cent, respectively, of the salaries

paid their respective registers,— so as to read as follows :— Section 85.

The salaries of registers and all assistant registers shall be paid by the
commonwealth, and, except in Suffolk county, shall be as follows

:

Registers, seventy-five per cent of the salaries paid the judges of their

respective counties.

Assistant registers, sixty-six and two thirds per cent of the salaries

paid their respective registers, except that in a county in which there is

more than one judge of probate the salaries of assistant registers shall be
seventy-five per cent of the salary of the register.

Second, third and fourth assistant registers, sixty, fifty-five and fifty

per cent, respectively, of the salaries paid their respective registers."

Section 2 of this act makes no change in the law existing at the passage
of the act except in so far as it provides for the salaries of fourth assistant
registers.

The act was approved April 1, 1927. After the expiration of thirty days
from that date the judges of probate for Middlesex County appointed a
fourth assistant register of probate for that county, who has since per-
formed the duties of his office.

The question presented is whether or not the fourth assistant register
so appointed is legally competent to act as an assistant register prior to
the expiration of the ninety-day period which must elapse before a law
subject to the referendum becomes effective. If the act is subject to the
referendum it does not become effective until after the expiration of ninety
days from its passage. If, on the other hand, it is not subject to the
referendum it becomes effective after the expiration of thirty days from
its passage. If subject to the referendum it does not become effective
prior to July 1, 1927, and therefore the appointment may not legally be
made until that date. Under the provisions of G. L., c. 215, § 61, which
state that "no court shall be held by adjournment or otherwise unless
the register, assistant register or a temporary register is present," it would
seem that any session of the Probate Court held for Middlesex County



P.D. 12. 127

prior to July 1, 1927, at which no register or assistant register except the
fourth assistant register appointed by the judges under this act was present
would not have been a proper session of the court, and that its decrees
and orders rendered during such session would be void and of no effect if

St. 1927, c. 198, is subject to the referendum. It is necessary, therefore,

to determine whether the act is subject to, or excluded from, the refer-

endum.
Mass. Const. Amend. XLVIII, The Referendum, pt. Ill, § 2, is as

follows :
—

"Section 2. Excluded Matters. — No law that relates to religion,

religious practices or religious institutions; or to the appointment, quali-

fication, tenure, removal or compensation of judges; or to the powers,
creation or abolition of courts; or the operation of which is restricted to
a particular town, city or other political division or to particular districts

or localities of the commonwealth; or that appropriates money for the
current or ordinary expenses of the commonwealth or for any of its de-
partments, boards, commissions or institutions shall be the subject of a
referendum petition."

The only pertinent clauses of the amendment which might exclude the
act from the referendum are, — "no law that relates ... to the powers,
creation or abolition of courts" and "no law . . . the operation of which
is restricted to a particular town, city or other political division or to

particular districts or localities of the commonwealth."
It may be we'll to consider first the question as to whether a part of a

law may be subject to the referendum and another part not so subject.

The word "law" as used in the amendment connotes an act of the Legis-

lature, approved by the Governor, regarded as an entity. The word has
no application to a single part or section of such an act taken by itself.

That the word is to be so construed is made clear by an examination of

the proceedings of the Constitutional Convention, by which the initiative

and referendum provisions were framed. It follows that a particular sec-

tion of an act may not of itself be the subject of a referendum.
As to the first section of St. 1927, c. 198, it seems that such portion

thereof as authorizes the judges to appoint a fourth assistant register

clearly deals with "the powers ... of courts," and such portion, if it

stood alone, would be excluded from the referendum. That part of section

1 which prescribes the tenure and powers of the fourth assistant register

does not, in my opinion, deal with powers of courts and therefore, if it

stood alone, would not be excluded on that ground. I do not think that

matters relating to the tenure, powers and compensation of registers of

probate may properly be included in the phrase "powers ... of courts,"

within the meaning of these words as used in the amendment.
The whole of section 1, if it stood alone, would be excluded from the

operation of the referendum for the reason that its operation is restricted

to a particular political division of the Commonwealth, namely, Middlesex
County.

Section 2, in my opinion, if it stood alone, would be subject to the refer-

endum. It re-enacts the earlier provisions of law as to salaries of registers,

assistant registers, and second and third assistant registers and adds
only the salary of fourth assistant registers. Its effect is not confined to

the fourth assistant register of Middlesex County but is of general appli-

cation to all fourth assistant registers in the entire Commonwealth with
the exception of Suffolk County, for which county there is special legisla-
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tion on this matter. It is true that there are at present no other fourth
assistant registers in the Commonwealth, except in Suffolk, and that
therefore the act affects no one at this time but the fourth assistant register

provided for therein. On the other hand, the section fixing his salary is

general in its terms, and would apply to such other fourth assistant regis-

ters as may in the future be appointed in any county in the Commonwealth,
except Suffolk. It is impossible, therefore, to construe section 2 as being
"restricted to a particular town, city or other political division or to par-
ticular districts or localities of the commonwealth."
We have, therefore, section 1, a part of which, if standing alone, would

be excluded from the referendum on one ground and all of which, if stand-
ing alone, would be excluded on another ground. We have also section 2,

which, if standing alone, clearly would be subject to the referendum. In
view of the fact that a law in its entirety is either excluded from, or sub-
ject to, the referendum, it becomes necessary to determine whether the
excluded portion will exclude the entire act from the referendum or
whether the included portion will render the whole act subject to the
referendum.

_
No authoritative decision on this question has been called to my atten-

tion, and the amendment must be interpreted on broad and general prin-
ciples. It states that no law that "relates to powers ... of courts"
shall be the subject of a referendum petition. It is not expressly stated
whether the law must "relate" entirely to powers of courts or merely in
part. In my opinion, if the law deals with powers of courts then it is such
a law as is excluded from the referendum. One purpose of the insertion
of "Section 2. Excluded Matters" in the amendment was to preserve
laws with reference to the powers of courts immune from the referendum,
and the act in question is clearly concerned with the power of the court
to appoint a fourth assistant register. The title of the act, as stated above,
tends to indicate that this was the intent of the Legislature.

It cannot well be said that the second possible ground of exemption
would of itself exclude the act from the referendum. The amendment
states that "no law . . . the operation of which is restricted to a particu-
lar town, city or other political division . . . shall be the subject of a
referendum petition." The words "the operation of which is restricted
to" seem to imply that the entire scope of the law must be so restricted.
"Restricted" differs from the word "relates" in this respect, in that the
word "relates" does not necessarily compel an inference that every part
of the act must be concerned with the powers of courts, whereas the
words "the operation of which is restricted to" imply that the entire
act must be so limited.

My opinion, therefore, is that the act is not subject to the referendum,
for the reason that it relates to an excluded matter, namely, the powers
of courts.

Very truly yours,

Arthur K. Reading, Attorney General.

Motor Vehicles— Registration— Partnership.

Upon dissolution of a partnership by the death of one of the partners
and the purchase of all outstanding interests by the surviving part-
ner, the latter may not operate a motor vehicle which was the
property of the partnership unless he re-registers it in his own name.



P.D. 12. 129

July 13, 1927.

Hon. William F. Williams, Commissioner of Public Works.

Deae Sir:— You ask my opinion as to whether one Antonio O. Pajer
may continue to operate certain motor busses without re-registering them.

I understand the facts to be that for some indefinite period prior to
1927 Pajer and one Harvey H. Collins were co-partners doing business
under the firm name and style of Springfield-New London Coach Com-
pany, with places of business in New London, Connecticut, and Spring-
field, Massachusetts. January 1, 1927, these two men registered three
motor busses with the Registrar of Motor Vehicles under the name
"Springfield-New London Coach Company by Antonio O. Pajer." Since
that date Collins has died and Pajer has bought Collins' interest in the
firm from Collins' estate and is continuing the business under the firm
name as sole owner.
At the time of the original registration of the vehicles by the partner-

ship it was not improper for the application for registration to be made
under the partnership name, signed by one only of the partners, the fact

that the owners were a co-partnership being made plain in accordance
with the customary form of application used by the Registry of Motor
Vehicles. See Attorney General's Report, 1926, p. 123. The partner-

ship no longer exists. Death of a partner dissolves the existence of a
co-partnership except under unusual terms in the partnership agreement,
which I assume did not exist in the instant case and which would be
rendered immaterial, as you advise me that the surviving partner has
purchased all rights in the partnership which may have existed in the

deceased's representatives. Marlett v. Jackman, 3 Allen, 287. The fact

that the present owner was the member of the former partnership who
signed the application for registration by such co-partnership gives no
information to the public that he is now the sole owner of the vehicles.

Indeed, the application and registration as they now stand furnish an
entirely erroneous statement as to the present ownership. One purpose
of the statute, G. L., c. 90, was to give persons injured by a motor vehicle

redress by enabling them to ascertain easily the name of the owner of

such a vehicle. Fairbanks v. Kemp, 226 Mass. 75; Bacon v. Boston

Elevated Ry. Co., 256 Mass. 30.

G. L., c. 90, § 2, as amended, in its fourth paragraph provides, in part:—
"Upon the transfer of ownership of any motor vehicle or trailer its

registration shall expire, and the person in whose name such motor vehicle

or trailer is registered shall forthwith return the certificate of registration

to the registrar with a written notice containing the date of the transfer

of ownership and the name, place of residence and address of the new
owner."

The proviso added to the fourth paragraph of section 2 by St. 1924, c.

427, continuing the registration for a period after the death of an owner,

even if it were applicable with relation to the death of a member of a co-

partnership, is immaterial in the instant case, for the surviving partner,

by purchase of all outstanding interests of the deceased partner, is now
the sole owner, and there has been such transfer of ownership of the

vehicles as has caused the registration to expire, and the present owner,

Mr. Pajer, may not operate until he has received a new registration.

Very truly yours,

Arthur K. Reading, Attorney General.
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Parent and Child— Adoption— Duty to support Natural Parent.

Adoption of a minor abrogates the latter 's duty to pay for the support of

its natural father under G. L., c. 273, § 20.

July 14, 1927.

Dr. George M. Kline, Commissioner of Mental Diseases.

Dear Sir: — You request my opinion as to whether' a daughter is

legally liable for the support of her father, duly committed to a State

institution and confined there as an insane person, such daughter having
been legally adopted by a maternal uncle when she was a young child.

In my opinion, a daughter thus adopted as a child is in no way responsible

for the support of her actual parent.

G. L., c. 210, § 6, provides:—
"If the court is satisfied of the identity and relations of the persons,

and that the petitioner is of sufficient ability to bring up the child and
provide suitable support and education for it, and that the child should be
adopted, it shall make a decree, by which, except as regards succession to

property, all rights, duties and other legal consequences of the natural
relation of child and parent shall thereafter exist between the child and
the petitioner and his kindred, and such rights, duties and legal conse-

quences shall, except as regards marriage, incest or cohabitation, terminate
between the child so adopted and his natural parents and kindred or any
previous adopting parent; but such decree shall not place the adopting
parent or adopted child in any relation to any person, except each other,

different from that before existing as regards marriage, or as regards
rape, incest or other sexual crime committed by either or both. The
court may also decree such change of name as the petitioner may request.

If the person so adopted is of full age, he shall not be freed by such decree
from the obligations imposed by section six of chapter one hundred and
seventeen and section twenty of chapter two hundred and seventy-three."

This section has always been construed as putting an adopted child,

for all legal purposes, with certain specified exceptions mentioned in the
section, in the place of an actual child with respect to the adoptive parent,
and as terminating between the child so adopted and his natural parents
and kindred all legal consequences, except those specially mentioned.
See Boutlier v. Maiden, 226 Mass. 479, 484, and cases therein cited.

The only exception under section 6 which could in any way be con-
strued to impose upon a child thus adopted the obligation to support its

natural parent is contained in the last sentence of section 6. This excep-
tion, however, applies only "if the person so adopted is of full age," and
only in that event is the adopted child not freed by the decree of court
allowing the adoption from the obligations of G. L., c. 273, § 20. In the
case you state the child adopted was not of full age at the time of the
adoption, and therefore, the case not coming within the strict terms of
the exception, the child is in no way liable for the support of her natural
parent.

It is, of course, clear that the liability imposed by G. L., c. 123, § 96,
upon certain relatives of inmates of State institutions, including children
of such inmates, is not one of the consequences of the relation of child and
parent within any of the exceptions contained in G. L., c. 210, § 6, and hence
that liability is abrogated by the decree of adoption.

Very truly yours,

Arthur K. Reading, Attorney General.
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State Examiners of Plumbers— Revocation of Licenses.

The State Examiners of Plumbers may not revoke or suspend plumbing
licenses except as provided in G. L., c. 142, §§6 and 7.

G. L., c. 142, § 4, which authorizes the State Examiners of Plumbers to
make such rules and regulations as they deem necessary for the proper
performance of their duties, does not confer upon them the power
to revoke or suspend such licenses.

July 18, 1927.
Mr. William F. Craig, Director of Registration.

Dear Sir :
— You have asked my opinion as to whether or not the

State Examiners of Plumbers may properly adopt the following rules :
—

"1. Any master plumber who the Board finds has loaned, transferred
or assigned his license to any other party with the intent that that party
to whom such license was loaned could function as a master plumber or
work as a journeyman plumber under that license, may have said license

suspended for a period of thirty days for the first offense, for a period of

three months for a second offense, and in the event of a third offense said
license may be revoked permanently.

2. In case the holder of a license or certificate violates any statute,

ordinance, by-law, rule or regulation, relative to plumbing, on the request
of the inspector of buildings or board of health of the town where such
violation is committed, the Board of Examiners of Plumbers may revoke
the license of the plumber, in accordance with G. L., c. 142, § 7."

I am of the opinion that the Examiners have not the power to adopt
the first of the above rules. The power to suspend or revoke licenses

of this character must be expressly or impliedly given to the particular

board by statute. Lowell v. Archambault, 189 Mass. 70. Except for

sections 6 and 7 there is nothing in the plumbing statute, G. L., c. 142,

which can be construed as giving this power to the Examiners, unless it

be found in section 4, which provides as follows :
—

"The examiners may make such rules as they deem necessary for the
proper performance of their duties, which shall take effect when approved
by the department of public health."

The balance of this section deals with the duties of the Examiners with
reference to the giving of examinations and the issuing of licenses.

I am of the opinion that the power to make rules and regulations given
by this section does not include the power to make rules and regulations

concerning the revocation or suspension of licenses after they are issued.

This view is strengthened by the fact that section 6 of said chapter 142
provides expressly that the Examiners, after notice and hearing, may
revoke the license of a licensee violating any regulation relative to plumb-
ing who has previously been convicted of a like offense. This section

restricts the right to revoke to violation of "regulations relative to plumb-
ing," which words, in my opinion, connote regulations which have to do
with the actual physical work of plumbing and have no relation to the

general conduct of plumbers. It is to be noted that the Board may not
revoke a license under this section unless it also appears that the licensee

has been previously convicted of a like offense.

Section 7 of said chapter 142 provides as follows :
—

"If in the opinion of such inspector of buildings, if any, otherwise of

the board of health, of a town, the holder of a license or certificate violates
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any statute, ordinance, by-law, rule or regulation relative to plumbing,

the said inspector or board of health of the town where such violation is

committed may request the examiners to forbid such holder, for not more
than thirty days, to engage in business in such town as a master plumber

or to work as a journeyman. After notice and hearing both parties, the

examiners may so forbid such holder and shall give notice of their decision

to each of the parties interested."

It may be seen, therefore, that the Legislature has expressly provided

for revocation under section 6 in certain cases and for a limited suspension

under section 7. The right to revoke or suspend under these sections is

closely limited and confined to certain enumerated circumstances. It is

also to be noted that in many instances the Legislature has specifically

given a general power to revoke to boards and departments similar in

character to the State Examiners of Plumbers. A notable example of this

may be found in G. L., c. 141, § 4, which section gives to the State Ex-
aminers of Electricians the right to revoke certificates for any sufficient

cause. The absence of such a general power of revocation in chapter 142

and the fact that the chapter specifically provides in sections 6 and 7 for

revocation or temporary suspension in certain limited cases, indicate that

it was not the intent of the Legislature to confer the right to adopt such

a rule as rule number 1 above. I am therefore of the opinion that the

State Examiners of Plumbers under existing law have no power to issue

rule number 1.

What has been said concerning the first rule covers the second rule

submitted in your request. The Examiners must limit their action under
section 7 to the words of the section, and may not adopt a rule except in

so far as conforms strictly to said section.

Very truly yours,

Arthur K. Reading, Attorney General.

Reformatory for Women— Sentence.

A female convicted of a crime punishable by imprisonment in the State
Prison may be held in the Reformatory for Women for a period of

five years, irrespective of the existence of a lesser alternative sentence.

July 18, 1927.
Hon. Frank A. Brooks, Chairman, Board of Parole.

Dear Sir:— You have asked my opinion as to whether a certain
woman committed to the Reformatory for Women can be legally held for

a five-year indefinite sentence, or if she may be held for two years only.
You have submitted to me a letter written to your Board, which you

state "very plainly sets the case out," and which I assume correctly states
all facts necessary to a proper consideration of the subject matter. These
facts are as follows :

—
"According to the records of the Roxbury Court a woman was com-

mitted to the Reformatory for Women on the 9th day of July, 1926. The
record does not indicate any term of service and apparently was imposed
under the provisions of G. L., c. 272, § 16. The Roxbury Court entertains
jurisdiction in accordance with the provisions of G. L., c. 218, § 26, and,
having entertained jurisdiction, its powers to impose penalties were cir-

cumscribed by the provisions of G. L., c. 218, § 27, to the effect that 'they
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(Roxbury Court) may not impose a sentence to a jail or house of correc-
tion for a longer term than two years or to the State Prison for any term.' "

G. L., c. 279, reads, in part, as follows:—
"Section 16. A female, convicted of a crime punishable by imprison-

ment in a jail or house of correction, may be sentenced to the reformatory
for women.

Section 17. The court or trial justice, imposing a sentence to the
reformatory for women, shall not prescribe the limit of the sentence
unless it is for more than five years.

Section 18. A female sentenced to the reformatory for women for
larceny or any felony may be held therein for not more than five years,

unless she is sentenced for a longer term, in which case she may be held
therein for such longer term; if sentenced to said reformatory for any
other offence, she may be held therein for not more than two years.

Section 19. The sentence to imprisonment of a female convicted of

a felony shall be executed in the reformatory for women; or the court
imposing sentence in such a case may impose the sentence in a jail or
house of correction provided by law in the case of male prisoners if it does
not exceed two and one half years."

It is plain from the provisions of section 18 that a female sentenced to

the Reformatory for Women for a felony may be held for not more than
five years, but if she be so sentenced for a misdemeanor other than lar-

ceny, she may not be held for more than two years. Accordingly, it becomes
necessary to determine whether the sentence in the instant case was for

a misdemeanor or a felony.

A felony is defined by G. L., c. 274, § 1, to be "a crime punishable by
death or imprisonment in the state prison."

According to the statement of facts presented to me, this woman was
convicted of an offense under G. L., c. 272, § 16, the punishment for which
may be by imprisonment in the State Prison. Her offense, then, comes
within the class of crimes declared to be felonies by G. L., c. 274, § 1. The
fact that the statutes provide that a lesser penalty may be imposed for

the offense does not remove it from the class of crimes defined by the
Legislature as felonies, because the punishment for the offense may be
imprisonment in the State Prison. The fact that jurisdiction of the case

was exercised by a district or municipal court judge, who has no authority

to commit to State Prison but must fix one of the lesser forms of punish-

ment which are prescribed as an alternative to imprisonment in the State

Prison, does not affect the nature of the crime, which falls within the

statutory definition of a felony. The judges of the district courts are

given by the statute concurrent jurisdiction with the Superior Court over
many felonies, with the provision that if they elect to assume such juris-

diction they may not impose the sentence of imprisonment in the State

Prison. G. L., c. 218, § 26. Their election to exercise such jurisdiction,

rather than merely to hold the defendant for the Grand Jury, does not
affect the nature of the defendant's crime and make an offense which is

defined by statute as a felony a misdemeanor.
The opinion in Piatt v. Commonwealth, 256 Mass. 539, is to the effect

that a sentence to the Reformatory for Women for a misdemeanor may be
for the period of two years, under G. L., c. 279, § 18, even though such
period is longer than the punitive term provided for the offense by the

statute, and it would seem to be entirely consistent with the proposition
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that a sentence to the Reformatory for Women for a felony may be for

a longer period than that which a district court or other judge may impose

as a punitive term.

It follows from the foregoing that this defendant, who has been con-

victed of a crime which was punishable by imprisonment in the State

Prison, although such sentence was not actually imposed, is nevertheless

"a female sentenced to the reformatory for women for a felony," and "may
be held therein for a period of not more than five years."

Very truly yours,

Arthur K. Reading, Attorney General.

Department of Public Health— Tests for Water Supply— Trespass—
Damage.

Members of the Department of Public Health and its agents may enter

upon private land for the purpose of driving wells and making rea-

sonable tests contemplated by the Resolves of 1927, c. 30, without

rendering themselves liable for any action of trespass.

If actual damage results, proceedings may lie against the Commonwealth,
under G. L., c. 79, § 10.

July 19, 1927.

Dr. George H. Bigelow, Commissioner of Public Health.

Dear Sir :
— You have called my attention to Resolves of 1927,

chapter 30, under which your Department is authorized and directed to

investigate and determine the best method of supplying with water the

municipalities in the valley of the Merrimack River, and especially to

make such investigations as your Department may deem necessary, in-

cluding pumping tests, to determine the practicability of securing an ad-
ditional water supply in a certain area, described in the resolve, in the
town of Chelmsford. You desire my opinion upon the following question :

—

"Is the Department authorized to enter upon any private land for the
purposes of driving wells and making the tests contemplated by the re-

solve, the doing of which may include some damage to shrubs, trees and
grass, so that the members of the Department and its agents shall not
render themselves liable for any action for trespass to any individual
landowner upon whose land they may enter?"

Such action as you contemplate is clearly authorized by the said resolve,

which reads, in part, as follows:—
"Said department (of public health) shall also make such investigations

as it may deem necessary, including pumping tests, to determine the prac-
ticability of securing an additional water supply for the city of Lowell
and the North Chelmsford fire district . . . from the ground in the
neighborhood of said (Merrimack) river on the north side adjacent to the
present well fields of said city or from the ground in the area within that
portion of the town of Chelmsford which lies between the Boston and
Maine railroad and the southerly bank of said river northwest of the
point where Stony brook joins said river and within approximately one
mile of said junction."

It is true that acts which would constitute trespass unless duly author-
ized by the Legislature will necessarily be committed by your acting
under this resolve, according to the common and the statutory law (par-
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ticularly G. L., c. 266, § 113). It is also true that the resolve does not
expressly provide that the members of the Department and its agents
shall not be liable for trespass, as has been provided in other somewhat
similar statutes of this Commonwealth. G. L., c. 48, § 27 (forest wardens)

;

G. L., c. 33, § 136 (militia).

It is my opinion, however, that such acts on your part are justified by
the authority given to the Department by the resolve and that this justi-

fication is a good defense to any action, civil or criminal, which may be
brought against the members of the Department and its agents, while
acting thereunder, on account of trespass. A statute such as this resolve

clearly grants powers incidental to the carrying out of its provisions.

In the case of Winslow v. Gifford, 6 Cush. 327, it was held that there

was no trespass where certain commissioners, under authority of a statute,

entered upon the lands of the plaintiff and made certain surveys with the

view of ascertaining the boundaries of a tract of land devoted to public

purposes, no compensation being provided for such apparent trespass.

That case has been approved several times in Massachusetts and has been
cited at length and with approval by the United States Supreme Court
in Montana Co. v. St. Louis Mining & Milling Co., 152 U. S. 160, 167.

Other cases show it to be well settled in this Commonwealth that general

rights in property have certain limitations, in that entry upon private

property may be made under various circumstances by individuals and
by public officers for the protection of the public welfare. When a general

survey or exploration is made there is not necessarily an exercise of the

right of eminent domain, nor permanent appropriation of property to the

exclusive use of another. The entry may be made for a purpose deter-

mined by the General Court to be for the public welfare, and is subject

only to the limitations as expressed in the case of Winslow v. Gifford,

supra, that it "is reasonably necessary and that it is but a temporary one
and accompanied with no unnecessary damage."
My answer to your question, therefore, is in the affirmative as long

as the acts which would otherwise constitute trespass are a reasonable

carrying out of the purpose of the resolve. I am advised, moreover, that

your Department has secured releases, under seal, from the landowner
upon whose property most of the tests or acts set forth in the resolve

are to be made by you. This fact would seem to render the question upon
which you seek my opinion an academic one as to the land of such owner.

It should be added, however, that the acts of the Department contem-
plated by the resolve are likely to go further than such as would be, if un-

authorized, mere trespass, and that there may be actual and substantial

damage to the lands entered upon by reason of the making of borings and
wells. In my opinion, the Commonwealth, but not the members of the

Department, would be liable for such damages, under G. L , c. 79, § 10.

The resolve is a proper exercise of the sovereign power of the State to

provide for and regulate the water supply of its inhabitants, but private

property may not be actually damaged without compensation. While the

members of the Department and its agents will not render themselves

liable to any individual landowner upon whose land they perform the

acts required by the resolve, proceedings by the owner may lie against

the Commonwealth by virtue of G. L., c. 79, § 10, for any actual damage
that may result.

Very truly yours,

Arthur K. Reading, Attorney General.
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High Schools— Towns— Payment for Board of Pupils in Lieu of Trans-
portation.

Towns which do not maintain high schools may be required to make
payments toward the board of their school children attending high

schools in other towns, irrespective of the financial ability of the
children or their parents.

July 21, 1927.

Dr. Payson Smith, Commissioner of Education.

Dear Sir:— You have asked my opinion upon the two following

questions relative to the application of G. L., c. 71, §§6 and 7, as amended.
Your questions are as follows :

—
"1. A boy living in the town of Dana, Massachusetts, which does not

maintain a high school, attends the New Salem Academy, a public high
school in the adjoining town of New Salem. As he lives more than three

miles from this school and there is no public conveyance between his

home and the school, it is convenient for him to board at the academy.
He pays his board by working at the school.

May the town of Dana, under these circumstances, pay to the parent
or guardian of the boy money for board in lieu of transportation, under
G. L., c. 71, § 6 and § 7 as amended by St. 1923, c. 363, and be legally

reimbursed by the State for the money expended for said board?
2. If a pupil from Dana attends New Salem Academy under conditions

similar to those already described, and pays his board at the academy in

whole or in part by work done in a grocery store in New Salem, may the
town of Dana, under these conditions, pay to the parent or guardian of

the boy money for board in lieu of transportation and be legally reimbursed
by the State for the money expended for said board?"

G. L., c. 71, § 6, as amended by St. 1921, c. 296, § 1, reads as follows:—
"If a town of less than five hundred families or householders, according

to such census, does not maintain a public high school offering four years
of instruction, it shall pay the tuition of any pupil who resides therein
and obtains from its school committee a certificate to attend a high school
of another town included in the list of high schools approved for this pur-
pose by the department. Such a town shall also, through its school com-
mittee, provide, when necessary, for the transportation of such a pupil
at cost up to forty cents for each day of actual attendance, and it may
expend more than said amount. The department shall approve the high
schools which may be attended by such pupils, and it may, for this pur-
pose, approve a public high school in an adjoining state. ' Whenever, in
the judgment of the department, it is expedient that such a pupil should
board in the town of attendance the town of residence may, through its

school committee, pay toward such board, in lieu of transportation, such
sum as the said committee may fix.

If the school committee refuses to issue a certificate as aforesaid, appli-
cation may be made to the department, which, if it finds that the educa-
tional needs of the pupil in question are not reasonably provided for,

may issue a certificate having the same force and effect as if issued by the
said committee. The application shall be 'filed with the superintendent
of schools of the town of residence, and by him transmitted forthwith to
the department with a report of the facts relative thereto."
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G. L., c. 71, § 7, as now amended by said St. 1921, c. 296, § 2, and St.

1923, c. 363, reads as follows:—
"If the expenditure per thousand dollars valuation from the proceeds

of local taxation for the support of public schools, made by any town of

less than five hundred families or householders for the three town fiscal

years preceding any school year, averaged more than four and not more
than five dollars, the commonwealth shall reimburse the town for one
half the amount paid by it during said school year for transportation or
board in accordance with the preceding section. If said average was more
than five and not more than six dollars, the reimbursement shall be for

three fourths of said amount, or if said average was more than six dollars,

the reimbursement shall be for the entire sum. Such reimbursement shall

not be based on the excess of any amount above forty cents for each day
of actual attendance of any pupil. If, however, in order to reach the
high school, a pupil must travel three or more miles in some manner other
than by steam or electric railroad, or other public conveyance, then the
town shall be reimbursed three fourths of the excess, if any, that it expends
for such pupil's transportation or board, or both, above forty cents, but
not above eighty cents, for each day of actual attendance. Said excess

reimbursement shall be paid only to towns in which said average expendi-
ture per thousand dollars valuation was more than five dollars. All

expenditures for which reimbursement is claimed shall be subject to

approval by the department."

It has always been the policy of the Commonwealth to maintain a
system of free education available to the children within its jurisdiction,

and this general policy, as is obvious from G. L., c. 71, as amended, now
includes free high school education.
When a town which, under provisions of law, might ordinarily be

required to maintain a high school does not so maintain one, it is called

upon to pay the tuition of such of its children as are certified and approved
by the proper authorities as fit subjects for high school education at a high
school in another town approved by your Department. Moreover, when
it is deemed expedient by your Department that such children, or any of

them, should board in the town where they are in fact attending high
school, the town of residence is to pay toward such board, in lieu of trans-

portation, to the other town such sum as the school committee may fix.

Further provision is made for reimbursement to the town of a portion of

the money so expended for transportation or board.

There is nothing in the statute which indicates that a distinction is to

be made between school children who are able to and do pay for their

board in the high school outside their own town and those who are not
able to or do not do so. To have so provided would have been to create

a discrimination based upon wealth or earning capacity on the part of

children, a discrimination entirely repugnant to the spirit of our laws

and to the provisions of the particular chapter under consideration. It is

not provided in G. L., c. 71, §§ 6 and 7, that the town must necessarily

pay the money which it is required to expend for the benefit of a child in

lieu of transportation directly to the child or to its parent. It may, and
very properly might, make arrangements to pay the sum which it is called

upon to disburse towards the child's board directly to the person to whom
it is due. To the amount of such sum so paid by the town of residence,

the mode of determining the amount thereof being established by the

statute, the child or its parents will be relieved to the extent that the



138 P.D. 12.

payments now made by the child, either by money or its equivalent, are

released for some other purpose, presumably a purpose connected with

the child's welfare. It is not the intent of the statute that towns shall

be relieved from the duty to make payments for the benefit of a high school

child by reason of the personal labor of the child himself. Provisions are

made in the statute for a mode of reimbursing a town in part for the

disbursements it may make in this connection.

I answer both of your questions in the affirmative.

Very truly yours,

Arthur K. Reading, Attorney General.

Director of Fisheries and Game— Deer— Damage.

The Director of Fisheries and Game has no authority to pass upon
claims for. damage done by wild deer, approved by local authorities

prior to June 28, 1927.

July 25, 1927.

Hon. William A. L. Bazeley, Commissioner of Conservation.

Dear Sir:— You have asked my opinion as to whether the Director

of Fisheries and Game has jurisdiction to approve or pass upon claims

for damage caused by wild deer in the following cases

:

1. In cases where the damage was caused prior to June 28, 1927, and
where the claim was formally approved by the chairman of the board of

selectmen and two disinterested appraisers, as well as by the county
commissioners, prior to that date.

2. In cases where the damage was caused prior to June 28, 1927, and
where the claim was not approved by the chairman of the board of select-

men and two disinterested appraisers, as well as by the county commis-
sioners, prior to that date.

The date June 28, 1927, is of importance for the reason that St. 1927,

c. 194, amending G. L., c. 131, § 67, and amendments thereto, became
effective on that date.

G. L., c. 131, § 67, as amended, provided as follows:—
"Whoever suffers loss by the eating, browsing or trampling of his fruit

or ornamental trees, vegetables, produce or crops by wild deer or wild
moose, if the damage is done in a city may inform the officer of police

thereof, who shall be designated to receive such information by the mayor,
and if the damage is done in a town may inform the chairman of the
selectmen of the town where the damage was done, who shall proceed to
the premises and determine whether the damage was inflicted by such
deer or moose, and, if so, appraise the amount thereof if it does not ex-
ceed twenty dollars. If, in the opinion of the officer or chairman, the
amount of said damage exceeds twenty dollars, he shall appoint two dis-

interested persons, who, with himself, shall appraise, under oath, the
amount thereof. The officer or chairman shall return a certificate of the
damages found, except in Suffolk county, to the treasurer of the county
in which the damage is done, within ten days after such appraisal is

made. The treasurer shall thereupon submit the same to the county
commissioners, who, within thirty days, shall examine all bills for dam-
ages, and if any doubt exists, may summon the appraisers and all parties
interested and make such examination as they may think proper. The
bills properly approved with the cost of appraisal shall be sent by the
county treasurer to the state auditor, and they shall be paid by the com-
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monwealth. In Suffolk county the certificate of damages shall be re-

turned to the treasurer of the town where the damage is done, who shall

exercise and perform the rights and duties hereby conferred and imposed
upon the county commissioners in other counties. The appraisers shall

receive from the commonwealth one dollar each for every such examina-
tion made by them, and shall receive twenty cents a mile, one way, for

their necessary travel."

St. 1927, c. 194, amends this act by providing that the bills, after

approval by the county commissioners, shall be sent to the Director, who
shall examine the same and, if found by him to be proper, shall endorse
his approval thereon and transmit them to the Comptroller, whereupon
they shall be paid by the Commonwealth.

In my opinion, the Director has no authority to pass upon the claims
in the first case. While undoubtedly St. 1927, c. 194, is retrospective in

its operation and applies to pending cases, I do not think that it applies

to a case where all the substantial steps in enforcing the remedy have been
completed. In the first case all steps had been completed before the new
law went into effect, except that the approved bill had not been sent to

the State Auditor or to his successor, the Comptroller, and had not been
paid by the Commonwealth. No appeal from the finding of the county
commissioners was provided for by the law, and at the time it was ren-

dered the finding of the county commissioners was final; nothing re-

mained to be done but the purely ministerial act of sending the bills to the

State Auditor and the actual paying of the money by the Commonwealth.
Neither of these acts involved any discretionary action on the part of any
one. The action was not a pending action at the time the new law went
into effect, and I therefore am of the opinion that the Director has no
power to act in this case.

In the second case the actions were pending at the time the new law
went into effect, and under the familiar rule that remedial and proce-

dural laws are retrospective as to pending cases, I am of the opinion that

the provisions of St. 1927, c. 194, apply to such cases, so that the Director

must approve such bills before they are paid.

Very truly yours,

Arthur K. Reading, Attorney General.

Metropolitan District Commission— Beaver Dam Brook— Construction of

Statutes.

St. 1927, c. 301, is so repugnant in its terms to St. 1913, c. 814, that it

impliedly repeals the latter, and deprives the Metropolitan District

Commission of the authority to deal with Beaver Dam Brook given

it by St. 1913, c. 814.

July 29, 1927.

Hon. Davis B. Keniston, Chairman, Metropolitan District Commission.

Dear Sir:— Your Commission has asked my opinion relative to the

effect of St. 1927, c. 301, upon the authority given to your Board, or its

predecessor in office, by St. 1913, c. 814.

The statute of 1913 authorized the Metropolitan Water and Sewerage

Board to widen, straighten and deepen the channel of Beaver Dam Brook
in the towns of Ashland, Framingham, Sherborn and Natick. The Board

was authorized to take by eminent domain, or otherwise, lands and water

rights in relation to such work for the metropolitan water works, the title
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to the property so taken to vest in the Commonwealth. Damages were to

be determined by the Board, and in the absence of an agreement relative

to such determination by a jury in the Superior Court. The Board was

given authority to assess betterments. The expense incurred in carry-

ing out the provisions of the act was to be paid out of the treasury of the

Commonwealth and an issue of bonds therefor was authorized, and a

third of the expense was to be repaid to the Commonwealth by the town

of Framingham and an issue of bonds for such purpose, to be made by the

town, was authorized.

St. 1927, c. 301, provides that the town of Framingham may widen,

straighten and deepen the channel of Beaver Dam Brook in the towns of

Ashland, Framingham and Natick, with other provisions relative to the

brook similar to those contained in section 1 of chapter 814 with the

exception of any mention of the town of Sherborn in the statute of 1927.

I am advised that the part of the town of Sherborn which is in any way
affected by the widening of the brook has, since 1913, been annexed to the

town of Framingham.
St. 1927, c. 301, authorizes the town of Framingham to perform the

same and some additional work in relation to the channel of Beaver Dam
Brook as was given to the Board under the earlier act, and authorizes the

town to take by eminent domain or purchase the land and water rights,

and provides that damages recovered for such takings shall be paid by the

town. The town is also given authority to make betterment assessments,

and it is provided in this statute (§5) that from and after the completion

of the work authorized by this act said Beaver Dam Brook shall be main-

tained, controlled and kept in good condition by the said town of Framing-
ham.

Undoubtedly, as a matter of law, the repeal of a statute or a part thereof

by implication is not favored, but a later statute containing provisions

plainly repugnant to those of a former statute has been held to repeal the

earlier one in so far as the two were repugnant to each other. New London
Northern R.R. Co. v. Boston & Albany R.R. Co., 102 Mass. 386, and cases

there cited. In the case of New London Northern R.R. Co. v. Boston &
Albany R.R. Co., supra, powers and duties previously conferred and im-

posed upon commissioners appointed by the court were by a statute

vested in a board of railroad commissioners, and the court held that all

provisions of law which authorized commissioners appointed by the court

to exercise such powers and perform such duties or the court to appoint

such commissioners or to adjudicate upon their report were, in view of

the statutory creation of a new commission, impliedly repealed.

The statute of 1927 is repugnant to the statute of 1913. It relates to

the same subject matter; it is not affirmative, cumulative or auxiliary,

but grants authority to a new board to perform the acts which were
formerly authorized to be performed by the Metropolitan Water and
Sewerage Board; and it authorizes the new body, the town, which is to

go forward with the work, to assess betterments, to make takings and to

do all the other necessary acts relative to the completion of precisely the

same public improvement which was mentioned in the earlier statute.

An attempted exercise of its power under the statute of 1913 by the
Metropolitan District Commission, as successor to the Metropolitan
Water and Sewerage Board, would bring it into direct collision with the
authority vested by the statute of 1927 in the town of Framingham; and
while the statute of 1927 does not in terms refer to or directly repeal the
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statute of 1913, it must, in my opinion, be said to be so repugnant to, and
so obviously intended by the Legislature as a substitute for, the other as
impliedly to repeal the provisions of St. 1913, c. 814, and I am of the
opinion that the authority to proceed with the public work relative to the
channel of Beaver Dam Brook now rests with the town of Framingham
and is not within the authority of your Commission, under the statutes
as they now stand.

Very truly yours,

Arthur K. Reading, Attorney General.

Illegitimate Child— Legitimation— Acknowledgment.

Marriage of the parents of an illegitimate child without an acknowledg-
ment of the parentage of the child by the father is not sufficient to
make such child legitimate.

Aug. 29, 1927.

His Excellency Alvan T. Fuller, Governor of the Commonwealth.

Sir :
— You submit to me the inquiry of the Secretary of State of the

United States as to whether, under the laws of Massachusetts, the subse-

quent marriage of the parents of a child born out of wedlock has the effect

of legitimating their child.

G. L., c. 190, § 7, provides as follows:—
"An illegitimate child whose parents have intermarried and whose father

has acknowledged him as his child shall be deemed legitimate."

Acknowledgment by the father is, therefore, requisite in addition to

intermarriage to legitimate a child born out of wedlock.
Yours very truly,

Arthur K. Reading, Attorney General.

Drainage District— Assessments— Recording.

The provisions of G. L., c. 80, § 2, that no betterments for improvements
shall be assessed unless the order therefor is recorded, do not apply to

the assessing in a town within a drainage district organized under
G. L., c. 252, as amended, of expenses of an improvement determined
under said chapter 252.

Sept. 1, 1927.

Dr. Arthur W. Gilbert, Commissioner of Agriculture.

Dear Sir:— You inform me that the Weweantic River Drainage
District, having been organized under the provisions of G. L., c. 252, and
never having been reorganized under the provisions of St. 1923, c. 348, § 2,

is subject to the provisions of G. L., c. 252, as amended by St. 1922, c. 349,

and is not subject to the provisions of St. 1923, c. 348, as amended by St.

1926, c. 393, in which form G. L., c. 252, §§ 1-14B, as so amended now
appear.

You inform me that the commissioners of the said district have made an
award determining the proportion of the total expense of the improvement
of certain low lands in said district to be paid by the town of Carver, and
that the sum due from such town has been ascertained in accordance with

the provisions of G. L., c. 252, § 13; and that neither the award nor a

plan of the area expected to receive advantage from the improvement nor

an estimate of the amounts to be assessed upon each parcel of land within
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such area was recorded, within thirty days from adoption of the award,

in the registry of deeds of the district in which the area so improved is

situated, as is required under the provisions of G. L., c. 80, §§ 1 and 2, to

be done before assessing betterments for an improvement receivable by
an area by reason of an order adopted by a board of officers of the Com-
monwealth staling that betterments are to be assessed for the improve-

ment.
You request my opinion whether the provisions of G. L., c. 80, §§ 1 and

2, relating to assessment of betterments for an improvement consequent

loan order of a board of officers of the Commonwealth for such an improve-

ment, stating that betterments are to be assessed, and especially the pro-

vision in section 2 that "no betterments shall be assessed for such improve-
ment unless the order . . . (is) recorded," so apply to the assessing by
assessors of the town of Carver, under the provisions of G. L., c. 252, § 14,

of the divisions of the sum ascertained to be due from the town of Carver
under G. L., c. 252, § 13, and especially under the provision therein that

"the assessors . . . shall assess the same in the same manner as better-

ments are assessed under chapter eighty," as to preclude assessing land

for divisions of the sum so ascertained, unless the award for such improve-
ment, together with plan and estimate, is first recorded in the registry of

deeds of the district within thirty days from its adoption.

G. L., c. 252, § 14, is as follows:—
"The assessors of each such town shall divide the sum ascertained to be

due from their town under the preceding section, among the various parcels

of land therein which are within the drainage district and are benefited by
the improvement in proportion to the special benefit received by each such
parcel therefrom and shall assess the same in the same manner as better-

ments are assessed under chapter eighty. The provisions of said chapter
relative to the apportionment, division, reassessment, abatement and
collection of assessments for betterments, and to interest, shall apply to
assessments made under this section, except that such assessments shall

be apportioned in twenty equal annual instalments or in such lesser num-
ber as the assessors may determine."

The first sentence sets forth a direction to assessors to perform certain
functions, namely, to divide an ascertained sum and to assess the same.
The amount which is to be assessed upon each parcel of land is a divisional
of an ascertained sum, and the sum which is to be divided is a sum as
ascertained in section 13. The functions of division and of assessing
relate to a sum definitely described, and ascertained under definite pro-
cedure. In so far as the provisions of G. L., c. 80, relate to the function
of assessing betterments thereunder, section 14 provides that such pro-
visions shall apply to the function of assessing land for the divisions made
by the assessors, pursuant to section 14, of the sum ascertained under
section 13.

G. L., c. 80, § 1, as amended by St, 1923, c. 377, §§ 1, 2 and 17, relating
to assessing betterments, are as follows: —
"Section 1. Whenever a limited and determinable area receives

benefit or advantage, other than the general advantage to the community,
from a public improvement made by or in accordance with the formal
vote or order of a board of officers of the commonwealth or of a county,
city, town or district, and such order states that betterments are to be as-
sessed for the improvement, such board shall within six months after the
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completion of the improvement determine the value of such benefit or
advantage to the land within such area and assess upon each parcel thereof
a proportionate share of the cost of such improvement, and shall include
in such cost all damages awarded therefor under chapter seventy-nine;
but no such assessment shall exceed the amount of such adjudged benefit

or advantage. The board shall in the order of assessment designate as the
owner of each parcel the person who was liable to assessment therefor on
the preceding April first under the provisions of chapter fifty-nine.

Section 2. An order under section one which states that betterments
are to be assessed for the improvement shall contain a description suf-

ficiently accurate for identification of the area which it is expected will

receive benefit or advantage, other than the general advantage to the
community, from such improvement, and shall refer to a plan of such
area, and shall contain an estimate of the betterments that will be as-

sessed upon each parcel of land within such area; and such order, plan
and estimate shall be recorded, within thirty days from the adoption of

the order, in the registry of deeds of every county or district in which the
benefited area is situated. No betterments shall be assessed for such
improvement unless the order, plan and estimate are recorded as herein

provided, nor upon any parcel of land not within such area, nor for a

greater amount than such estimate.

Section 17. Whenever a formal vote or order for the laying out or

construction of a public improvement, or for the taking of land therefor,

states that betterments are to be assessed, no betterments shall be as-

sessed except under this chapter, and all proceedings relating to such
betterments shall be as herein provided, notwithstanding any special act

hitherto enacted."

These provisions are directory to a board, by whose order, stating that

betterments are to be assessed, an area receives improvement, as to the

function of assessing betterments (§ 1) and as to a function relative to

such order (§ 2). Though the exercise of the function relative to such

order (§ 2) is therein made requisite to the exercise of the function of

assessing in the operation of perfecting an assessment, the manner of

the exercise of the latter function is clearly distinguishable, namely, to

"assess upon each parcel thereof a proportionate share of the cost of such

improvement, and shall include in such cost all damages awarded therefor

under chapter seventy-nine; but no such assessment shall exceed the

amount of such adjudged benefit or advantage."
Examination of these provisions is sufficient for the conclusion that the

provisions of section 14 bear instruction to assessors in the function of

assessing only and of an amount as ascertained under G. L., c. 252, only,

independent of instructions to other officials or of acts or omissions to

act pursuant to such instructions, made requisite elsewhere in the full

process of accomplishing any assessment.

G. L., c. 252, particularly provides in detail for procedure as to manner
and form of the improvement of low land and swamps by drainage thereof

(§§ 1-14); for the financing of the same, namely, by payment of certain

expenses by certain counties (§§ 7, 8 and 11); for the payment thereof to

such counties by certain towns (§ 13); and for the collection by such

towns of the amounts so repaid (§ 14). The provisions of section 13

delineate the mode of ascertainment of the amount to be repaid by any
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town to any county, namely, determination by an award, the procedure

as to which (in making, notice to any town, appeal by any town ag-

grieve!, and the finality thereof) is set forth in detail therein, as follows:—
"The commissioners shall, after due notice and a hearing, determine

wh:i( proportion of the total expense of the improvement, of the cost of

maintenance of drains and ditches and of the payment for works or struc-

tures taken or otherwise acquired in connection therewith, except, such

as is to be paid by the commonwealth, shall be paid by each town where

any of the land improved lies, and shall return their award to the board,

which shall, upon acceptance thereof, send a copy thereof to each such

town. Any such town aggrieved by such award may,- by petition joining

all the other such towns as party respondents, appeal to the superior

court for the county where the greater part of the land improved lies;

provided, that such petition is entered not later than the next return day
after the expiration of thirty days from its receipt of said copy. Questions

of fact shall, upon motion of either party, be tried by jury in such manner
as the court orders. The court may affirm, reverse or alter the award,

and the decision of the court shall take effect as an original award. The
board shall forthwith send to the county commissioners of the county

where the greater part of the land lies a copy of the award as finally de-

termined. The sum so ascertained to be due from any such town shall

be paid by the treasurer thereof to said county in not exceeding twenty
equal annual instalments to be collected in the same manner as taxes."

The provisions of section 14, as herein set forth, delineate the method
of collecting, in towns, sums ascertained to be due from the same under
the provisions of section 13.

G. L., c. 80, as amended by St. 1923, c. 377, particularly relates to better-

ments from a public improvement when made by vote or order of a board
of public officials and when such order states that betterments are to be
assessed for the improvement, and delineates the mode of assessment

(§§ 1 and 2), collection (§§ 12 and 14), abatement (§§ 5, 6, 7, 8, 9 and 10),

apportionment (§§13 and 14 [repealed]), division (§ 15) and reassessment

(§ 16) of the same. The provisions of sections 1 and 2 relate particularly

to assessments, and require that the same shall be made by the board
adopting the order for the improvement and assessment; that the order

shall designate owners of land liable to assessment (§ 1), and that no
betterments shall be assessed unless the order, plan of area benefited and
estimate of betterments to be assessed on each parcel have in fact been
recorded in the registry of deeds where the benefited area is situated,

within thirty days after the adoption of the order (§2).
If G. L., c. 80, §§ 1 and 2, in so far as they relate to incorporation, in

the order, of a designation of owner of each parcel liable to assessment, of

a description sufficiently accurate for identification of areas benefited, of

plans of such area and an estimate of benefits, and the recording of such
order, plan and estimate, as prerequisites to assessing betterments, apply
to the manner and form of making an award and for the ascertainment
of sums due under G. L., c. 252, § 13, as prerequisite to assessing sums
ascertained through procedure, of which such award is a part, it is obvious
that such provisions of G. L., c. 80, §§ 1 and 2, are in addition to the
provision of G. L., c. 252, in delineating further procedure for making
an award by district commissioners or by a drainage board, and for as-

certainment of sums due, assuming that such award is an order of a
board of officers for a public improvement, stating that betterments are
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to be assessed, to which, when of such character, G. L., c. 80, §§ 1 and 2,

are generally applicable, and impose upon said commissioners or drainage
board, additional and similar in purport to duties owed solely to towns
and to county commissioners, for their information and protection, as

recited in G. L., c. 252, § 13, duties to owners of each parcel of land to

be assessed within the towns, for whose like information and protection

as to betterments, designation of ownership, description of area benefited

and recording of order, plan and estimate are ostensibly provided in

G. L., c. 80.

G. L., c. 80, § 2, requires that the order shall be recorded within thirty

days after the adoption of such order. G. L., c. 252, § 13, provides that

after the award is made, the district commissioners shall return the same
to the drainage board (now State Reclamation Board, St. 1923, c. 457)
for its acceptance; that any town aggrieved by the award, so accepted,

may appeal to the court, the decision of which shall take effect as an origi-

nal award; and that the drainage board shall send to the county com-
missioners a copy of the award as finally determined. If G. L.,. c. 80,

§§1 and 2, in so far as they relate to the recording of an order for im-
provement and assessment of betterments, within thirty days after its

adoption, apply to an award under G. L., c. 252, § 13, they require de-

termination of the date of the adoption of the award, as among the dates

of its making, of return to drainage board for acceptance, of acceptance

by the board, of receipt of copy by any town from the drainage board, of

expiration of period, after receipt, for appeal by a town aggrieved, of

decision of court on appeal as an original award, of receipt by county
commissioners from the drainage board of copy of award as finally deter-

mined, as recited in section 13, in procedure to be had, with respect to

such an award, for the ascertainment of the sums to be divided and assessed

by the assessors under section 14.

If G. L., c. 80, §§ 1 and 2, in so far as they provide that no betterments

shall be assessed for such improvements unless the order, plan and esti-

mate are so recorded, apply, under the provisions of G. L., c. 252, § 14, to

the assessing of land in a town for the sum due from such town, then, in

the absence of such record within thirty days after adoption of the award,

the provision of section 14 that the assessors shall divide the sum due
from any town as ascertained under section 13, and shall assess the same,

is nullified, and the amount due from any town, though having been
determined, ascertained and paid by a county treasurer in strict compliance

with the provisions of section 13, cannot be collected because of preclu-

sion for its assessment.

It is evident, therefore, by recitation of but a few involvements, oc-

casioned by construing all the provisions of G. L., c. 80, for perfecting

assessment of betterments as an integral part of the procedure for per-

fecting assessments under G. L., c. 252, that the two chapters are incom-

patible, except in so far as the provisions of G. L., c. 80, relate to the

isolated function of assessing.

Moreover, by recitation in G. L., c. 252, § 14, of the several aspects,

relating to betterments, to which the provisions of G. L., c. 80, are ex-

pressly made applicable and in which recitation "assessments," as accom-
plishments had after adherence to the procedure delineated therein, are

not enumerated, it becomes more evident that it was the intent of the

Legislature to establish the procedure set forth in G. L., c. 252, § 13, as

sufficient prerequisite to the operation of assessing by assessors, and
that the provisions of G. L., c. 80, are applicable only in so far as they
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mannerize such operation; and that as to the manner of accomplishing

an assessment to pay a town's share of expense of a drainage improve-
ment other than the operation of assessing, the provisions of G. L., c. 252,

are substitute for the provisions of G. L., c. 80.

1 therefore answer your interrogatory in the negative.

Very truly yours,

Arthur K. Reading, Attorney General.

Constitutional Law — Notaries— Justices of the Peace.

Appointments to the offices of notary public and justice of the peace
rest in the discretion of the Governor and Council, who may pass

upon the qualifications of applicants for such offices.

Sept. 14, 1927.

His Excellency the Governor, and the Honorable Council.

Gentlemen:— You request my opinion as to the intent of the framers

of the Constitution in regard to the appointment of notaries public and
justices of the peace in the Commonwealth.
"Was it originally contemplated," you ask, "that appointments should

be made indiscriminately, as indicated in the petition herein enclosed?"
The petition referred to is that of a salesman of bonded whiskey, who
petitions for appointment to the office of notary public for the Common-
wealth of Massachusetts.

Mass. Const. Amend. IV provides that notaries shall be appointed by
the Governor in the same manner as judicial officers are appointed.

Mass. Const. Amend. XXXVII provides that the Governor, with the
consent of the Council, may remove justices of the peace and notaries

public.

In my opinion, there is nothing in the language used by the framers
of the Constitution to indicate that appointments to the offices above
mentioned should be made indiscriminately.

In the original Constitution of the Commonwealth, justices of the
peace were to be nominated and appointed by the Governor, by and
with the advice and consent of the Council, being judicial officers {Opinion

of the Justices, 107 Mass. 604) within the meaning of Mass. Const., pt.

2nd, c. II, § I, art. IX, which provides:—
"All judicial officers, the attorney-general, the solicitor-general, all

sheriffs, coroners, and registers of probate, shall be nominated and ap-
pointed by the governor, by and with the advice and consent of the coun-
cil; and every such nomination shall be made by the governor, and made
at least seven days prior to such appointment."

Notaries public, on the other hand, were to be elected by the Legislature.
Mass. Const., pt. 2nd, c. II, § IV, art. I, was as follows:—
"The secretary, treasurer and receiver-general, and the commissary-

general, notaries public, and naval officers, shall be chosen annually, by
joint ballot of the senators and representatives in one room. . .

."

But, as has already been stated, article IV of the amendments brought
notaries also within the appointing power of the Governor and Council:—

"Notaries public shall be appointed by the governor in the same manner
as judicial officers are appointed, and shall hold their offices during seven
years, unless sooner removed by the governor with the consent of the
council, upon the address of both houses of the legislature."
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The mere fact that the offices of notaries public and justices of the
peace are appointive offices indicates that the Governor and Council are
to use their discretion in the matter of the nomination and appointment
of these officers. This discretion, of course, must not be arbitrarily exer-
cised, but the Governor can refuse to appoint for any valid reason.
The Governor and Council, using their discretionary power, might

determine, after inquiring into the personal qualifications, of applicants
or into the reasons for which they seek appointment, that such applicants
are not proper persons to receive commissions, or that the reasons which
they give for desiring such appointments are not sufficient to justify ap-
pointment, or that the public welfare does not require an increase in the
number of such officers.

Former Attorney General Benton, in an opinion to Your Excellency and
the Honorable Council, dated January 20, 1925 (Attorney General's
Report, 1925, p. 67), with which opinion I concur, states: —

"It is my opinion that, except for limitations of the type mentioned in

the preceding paragraph, all questions relating to the number of justices

of the peace and notaries public which it may be thought desirable to

have, or relating to the personal qualifications for appointment to these

offices, or relating to the reasons for which such officers once appointed
should be removed, are for the determination of the Governor and Council,
in the exercise of their sound discretion."

Very truly yours,

Abthur K. Reading, Attorney General.

County Commissioners— Trustees of County Tuberculosis Hospital —
Compensation.

County commissioners may not award to themselves or to trustees of a

tuberculosis hospital salary or compensation for services.

Oct. 3, 1927.

Hon. Henry F. Long, Commissioner of Corporations and Taxation.

Dear Sir :
— You request my opinion as to whether, under the pro-

visions of G. L., c. 34, § 5, as amended by St. 1927, c. 327, relating to

schedules of salaries of county commissioners, and of G. L., c. Ill, and
amendments thereof, in those sections relating to county tuberculosis

hospitals, an item in certain county accounts for compensation to county
commissioners for attendance at meetings of the trustees of the tuber-

culosis hospital maintained by the county of the said commissioners, and
an item for salary voted by the trustees of a county tuberculosis hospital

to the county commissioners of the same county for services as trustees,

are items which the Director of Accounts, under the provisions of G. L.,

c. 35, § 44, et seq., and amendments thereof, relating to supervision of

county accounts, may certify as correct.

G. L., c. Ill, § 78, et seq., and amendments thereof, provide for the

erection, care, maintenance and repair of county tuberculosis hospitals.

Section 87 provides that the "county commissioners shall be trustees of

the hospitals erected."

G. L., c. 34, § 5, is as follows:—
"To establish the salaries of county commissioners, the counties, except

Suffolk and Nantucket, are divided into eight classes, based upon popula-
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lion, according to the following schedule, and said salaries, in full for all

Bervices performed by said commissioners, except as otherwise provided,

shall be as follows: — . .
."

A schedule is then set forth, which schedule was amended by St. 1927,

c. 327.

It is therefore specifically provided that the salary scheduled to any
given class shall be "in full for all services performed by said commis-
sioners, except as otherwise provided," and that performance of service

of trusteeship of a county tuberculosis hospital is imposed upon the county
commissioners of such county.

As to the first item, compensation for services of county commissioners

for attendance as county commissioners at meetings of themselves as trus-

tees, the service of attendance is a service represented by the county com-
missioners to have been performed in their capacity as county commis-
sioners; and it follows, therefore, that such service is included in those

services, for "all" of which, under the provisions of G. L., c. 34, § 5,

salary is established in full, unless payment of compensation for such
service shall be elsewhere provided by statute. I do not find such a

statute.

As to the second item, salary voted by county commissioners to them-
selves in their capacity as trustees of a county hospital, for services ren-

dered by them as such trustees while at the same time receiving a salary

for their office as county commissioners, by virtue of which they are trus-

tees, the service of trusteeship is a service "performed" by the commis-
sioners pursuant to the provisions of G. L., c. Ill, § 87, whether or not
performed by them in their capacity as county commissioners in their

capacity as such or as trustees, for which, as one of "all services per-

formed by said commissioners," under the provisions of G. L., c. 34, § 5,

salary is established in full, unless payment of salary for such service is

elsewhere provided. If the service of trusteeship is performed by them
as county commissioners, by reason of incumbency in such office, it is

a service in their capacity as county commissioners included in those
services for all of which the salary, established by G. L., c. 34, § 5, as
amended, is in full. If the service of trusteeship is performed by them
in their capacity as trustees, apart and distinct from their capacity as
county commissioners, enablement of payment by the trustees of salary

for such service must be found in some provisions pertaining thereto in

statutes relating to such trustees. I do not find any such provision.

It follows, therefore, that there is no authorization for the payment of

compensation to county commissioners for attendance of themselves, as
county commissioners, at meetings of trustees of county tuberculosis
hospitals, nor for salary to them, as county commissioners, as trustees of
such hospitals, other than the salary to such county commissioners estab-
lished for all services performed by county commissioners, nor for pay-
ment of a salary to any trustees of county tuberculosis hospitals; and, in
my opinion, neither item is proper for certification by the Director of
Accounts.

Yours very truly,

Akthur K. Reading, Attorney General.
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Public Schools — Textbooks— Transportation of Pupils.

Public funds may not be expended to provide free textbooks or free trans-
portation for pupils attending private schools.

Nov. 2, 1927.
Dr. Payson Smith, Commissioner of Education.

Dear Sir :
— You have requested my opinion upon the two following

questions of law :
—

"1. Whether the town of Ashburnham, under the 'anti-aid' amend-
ment, can furnish textbooks out of public funds to pupils attending a
private school.

"2. Can the town, from public funds, pay the transportation of pupils

to a private school?"

You have set forth the facts relative to the situation in Ashburnham,
to which you direct my attention, as follows:

"The town of Ashburnham is exempted by the Department from
maintaining a high school because high school opportunities are made
available to the pupils of the town at Cushing Academy in Ashburnham.
The tuition of these pupils is paid from a private fund which has been
raised by the citizens of the town. The town itself has been supplying
these pupils with textbooks. The question of transporting pupils to

Cushing Academy has never been raised, but a member of the school

committee states that should it occur the transportation would be paid
by the town out of public funds."

It is apparent from the foregoing facts and from an inspection of a

written contract between the school committee of Ashburnham and
the trustees of Cushing Academy, which you have submitted to me, that

Cushing Academy is an entirely private school. It is completely under
private management. Public officials exercise no control whatsoever
over it. No question exists as to its status in this respect, such as was
considered with relation to the Punchard School in an opinion rendered

to you on August 6, 1924 (Attorney General's Report, 1924, p. 114).

The fact that the availability of Cushing Academy as a place where
Ashburnham children of high school age might receive training may have
been a large or controlling factor in leading you, in the exercise of your
discretion, to exempt the town from maintaining a high school, under the

authority given you by G. L., c. 71, § 4, does not change the status of

the academy from that of a private to a public school. The expenditure

of public funds for the purchase of school books for pupils who receive

their education in institutions other than those public schools embraced
in our general public school system is not authorized by the statutes

(G. L., c. 71, §§ 48 and 49), and would constitute an expenditure of money
for a purpose which cannot be termed public, in the absence of a specific

legislative determination to that effect.

The same considerations are applicable to the payment of public funds

for the transportation of Ashburnham children to the private school,

Cushing Academy, and I am of the opinion that the town cannot expend
public moneys to buy textbooks for, or to transport, pupils attending the

academy, under the facts as you have set them forth.

Very truly yours,

Arthur K. Reading, Attorney General.
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Motor Vehicles— Steam Road Roller— Storing of Compressed Air.

A steam road roller capable of being propelled by its own power is a

motor vehicle within the provisions of G. L., c. 146, § 34.

Nov. 3, 1927.

Gen. Alfred F. Foote, Commissioner of Public Safety.

Dear Sir:— You have requested my opinion as to whether, under

G. L., c. 146, § 34, a steam road roller is a motor vehicle.

G. L., c. 146, § 34, provides: —
"No person shall install or use, or cause to be installed or used, any

tank or other receptacle, except when attached to locomotives, street or

railway cars, vessels or motor vehicles, for the storing of compressed air

at any pressure exceeding fifty pounds per square inch, for use in operat-

ing pneumatic machinery, unless the owner or user thereof shall hold a

certificate of inspection, issued by the division."

G. L., c. 90, § 1, provides: —
"The following words used in this chapter shall have the following

meanings, unless a different meaning is clearly apparent from the lan-

guage or context, or unless such construction is inconsistent with the

manifest intention of the legislature:

'Motor vehicles,' automobiles, motor cycles and all other vehicles

propelled by power other than muscular power, except railroad and rail-

way cars and motor vehicles running only upon rails or tracks, ambu-
lances, fire engines and apparatus, police patrol wagons and other vehi-

cles used by the police department of any city or town or park board
solely for the official business of such department or board, road rollers

and street sprinklers."

In commenting upon G. L., c. 90, the justices of the Supreme Judicial

Court have said, in Opinion of the Justices, 250 Mass. 591, 601:—
"The dominant aim of the statute is to regulate the use of motor vehicles

upon highways. That is a proper field for the exercise of the police power.
The enactment of G. L., c. 90, in its main features is an exercise of the
police power."

It is evident, therefore, that G. L., c. 90, has a limited application. Fur-
ther, it is to be noted that section 1 of said chapter begins, "the following
words used in this chapter shall have the following meanings," and that
consequently the definitions, including that of the term "motor vehicles,"
have an application limited to the purposes of that chapter.
The first law enacted in this Commonwealth to regulate the operation of

automobiles and motor vehicles on ways is found in St. 1902, c. 315.
Section 4 of that chapter is as follows :

—
"The term 'motor vehicle' in this act shall include all vehicles propelled

by any power other than muscular power, excepting railroad and railway
cars and motor vehicles running only upon rails or tracks."

It is to be noted that in that section the definition of the term "motor
vehicle" was limited to "this act" and that the Legislature recognized
that there existed motor vehicles other than those sought to be regulated
by the act of 1902.
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This chapter was subsequently repealed in 1903 by St. 1903, c. 473, § 15.
In that act automobiles and motor cycles were the only motor vehicles the
use of which was regulated, yet the Legislature evidently considered steam
road rollers to be motor vehicles as such. In that chapter the Legislature
enacted as follows :

—
"The terms 'automobile' and 'motor cycle' as used in this act shall

include all vehicles propelled by power other than muscular power, except-
ing railroad and railway cars and motor vehicles running only upon rails or
tracks, and steam road rollers."

Later on, by St. 1909, c. 534, the prior motor vehicle laws were repealed.
In section 1 of that chapter "motor vehicle" is defined, with the exception
of two words— "shall include" after the words "motor vehicle" — in the
identical language found in the definition of the same words in G. L c

90, § 1.

It is evident, therefore, that the term "motor vehicle" as used in G. L.,

c. 90, § 1, is limited in its application to the sections embodied in that chap-
ter, and that in order to determine whether or not a steam road roller is a
motor vehicle under G. L., c. 146, § 34, it is necessary to consider what the
term "motor vehicle" means, without regard to the provisions of G. L.,

c. 90.

The word "motor" is defined by the Century Dictionary as follows: —
"That which imparts motion; a source or originator of mechanical

power; a moving power, as water, steam, etc. In mack, a prime mover;
a contrivance for developing and applying mechanically some natural
force, as heat, pressure, weight, the tide, or the wind; a machine which
transforms the energy of water, steam, or electricity into mechanical
energy; as an electric motor."

The word "vehicle" is defined by the Century Dictionary as follows:—
"Any carriage moving on land, either on wheels or on runners; a con-

veyance. That which is used as an instrument of conveyance, transmission

or communication."

The words "motor vehicle," as found in the Encyclopedia Americana,
1905, are defined as follows :

—
"Denoting a vehicle moved by inanimate power of any description,

generated or stored within it, and intended for the transportation of either

goods or persons on common highways. As an adjective the word denotes

broadly some relation to mechanically driven vehicles."

Definitions of the terms "motor" and "vehicle" in other dictionaries

commonly accepted as standards coincide with the definitions quoted above.

Judicial definitions of the term "motor vehicle" in its broader sense are

almost entirely lacking.

It is my opinion that a steam road roller, that is, a road roller operated

by steam and capable of being propelled by its own power, is a motor
vehicle within the terms of G. L., c. 146, § 34.

Very truly yours,

Arthur K. Reading, Attorney General.
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Insurance— Fraternal Benefit Society— Distribution of Surplus.

A distribution of the surplus of a fraternal benefit society to its members
is not an equitable distribution if it is made upon a basis of a per

capita division or of a percentage of present annual assessments

alone.

Nov. 3, 1927.

Hon. Wesley E. Monk, Commissioner of Insurance.

Dear Sir :
— You have asked my opinion relative to a proposed dis-

tribution of surplus to be made by a fraternal benefit society to its mem-
bers.

You have advised me that the report of the society which has been

adopted by vote of its officers having, I assume, the power of directors,

relative to such distribution, is as follows :

—
"In the valuation of our condition as of December 31, 1926, $1,400,000

was set aside for contingencies and $600,000 for dividend purposes. After

setting aside these two sums, our valuation shows a percentage of 105

plus and the executive committee recommends that a dividend be paid

of ,8% per cent of the annual assessment of each member, to all members
in good standing June 30, 1927, who have completed two full years mem-
bership on December 31, 1926, with the exception of members on the Table

of Regular Rates under 65 years, the dividend to be paid by checks through

the collectors of subordinate councils, and on list of members supplied

from the office of the supreme secretary."

You have informed me that the $1,400,000 reserve of this society, re-

ferred to in the foregoing order, from the statutory surplus of which the

proposed distribution is to be paid, has been built up by the payments of

beneficiaries upon their assessments made to provide for their prospective

benefits under the rules of the organization, with the exception of those

members under sixty-five years, specifically referred to in said order.

You also have advised me that the amounts which have been paid in by
respective beneficiaries differ greatly. Accordingly, the proportionate in-

terests in the reserve funds of the society, including the surplus, which
the various members have built up for themselves individually, differ

greatly among such members in like manner as their respective payments
have differed.

It is obvious that under the plan adopted for distribution one who has
been a member for only a short period, whose payments would necessarily

have been much less than those of a member of longer standing paying
at the same rate, would receive the same amount of repayment from the
surplus as would the latter member, although the latter's contribution to

such surplus, and his consequent interest therein, would be far the larger.

It is immaterial whether the fund from which the dividend be paid is

said to be derived from a reserve, a contingency, a surplus reserve or an
emergency fund, as each is built up by the payments of the members,
which are not alike for all at any given period. It is immaterial that the
sum to be repaid to each member equals the amount of a periodical con-
tribution. The repayment purports to be a payment of a portion of the
surplus directly to the members and not a reduction of the periodical con-
tributions of its members. The number or amount of such contributions
themselves is not, in fact, lessened or reduced by the vote of the officers,

though a member might, if he so chose, use the funds received in the future
payment of a contribution. Moreover, the same principle of equitable
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apportionment is applicable to a distribution by either the method of
direct payment or the reduction of contributions. It is likewise imma-
terial that the amount of the respective repayments is stated in terms of a
percentage of the annual assessment.

G. L., c. 176, § 17, as amended by St. 1926, c. 206, to the terms of which
this proposed mode of distribution must conform, reads as follows :

—
"Whenever the actual assets of a society exceed its liabilities, including

in liabilities the net value of its outstanding contracts computed on the
basis specified in the preceding section, by an amount equal to five per
cent of said net value, such society may make an equitable distribution of

any surplus in excess of said five per cent by a reduction of the periodical
contributions of its members, or may pay back to its several members an
equitable portion of such surplus in such manner as may be determined
by vote of the officers of the society having the powers of directors."

Prior to the passage of St. 1926, c. 206, the only statutory manner of

equitable distribution of the specified amount of surplus was by a reduc-
tion of the periodical contributions. A second manner, direct payment to
beneficiaries, such as this society is following, is now authorized by said

chapter 206. The intention of the statute as to either form of distribution

is plain. It must be made equitably; that is, without discrimination
among the several members, in accordance with the equitable as well as

legal rights which such members severally have in the fund which is to be
the subject of division. "Equitable distribution" and "equitable por-
tion," as used in the statute, denote, respectively, a distribution made in

accordance with the foregoing principles and a portion received by means
of such a distribution. The word "equitable " as used in the instant statute
does not describe the total sum which is to be distributed in its relation to
other moneys of the society.

The reserves and surplus of the society have been built up by the
contributions of the members, and as to such surplus and reserve each
member has an interest in such part as is represented by the proportion
which the member's contributions to such surplus and reserve fairly bear
to the total amount thereof. In other words, a member by his payments
is continually building up a part of the reserve of the whole society, which
part may fairly be described as the reserve on his particular certificate,

and in any fair division of such reserve, or a surplus part of it, the portion

thereof which can be allocated to his particular certificate should be
returned to him. As such individual portions of the reserve so built up
by various members through their own contributions will naturally differ

widely in amount with variations in length of membership or rates of

payment, any method of dividing up the total reserve or surplus, or any
part of either, which ignores these variations in the amount of the particu-

lar reserves built up by the individuals and attempts a division per capita

or by a percentage of present annual assessments is obviously unfair,

regardless of the equitable rights of the several members in the whole
fund, and cannot be termed either an equitable distribution nor be said

to pay to the members equitable portions. An assessment based upon a
percentage of the annual assessment of each member, while varying in

amount with the size of the respective assessments of the members, does
not necessarily reflect in the same proportions the variations which exist

in the contributions to the fund to be distributed, which the members
have respectively made.
Apart from G. L., c. 176, § 17, as amended, it has been held in this
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Commonwealth that in a distribution of a reserve fund justice requires

that it be carried out by payments to certificate holders in proportion to

the amounts paid in to such fund by each respectively. Fogg v. Order of

the Gold( n Lion, 159 Mass. 9.

Because amounts of payments to beneficiaries are to be equal it does

not follow that they will be just or equitable. Indeed, the very fact that

they arc equal is what may make them inequitable. The scheme under
which this society is about to make payments, totally disregarding, as it

does, the varying proportions in which the beneficiaries have contributed

to the fund which is to be returned in part to those who created it, is

plainly inequitable.

I am not unmindful of the difference which exists between the char-

acter of the relation of members of a fraternal beneficiary society to the

society itself and that of an assured with an insurance company, but I am
of the opinion that the specific language of G. L., c. 176, § 17, as amended,
clearly indicates an intent on the part of the Legislature to recognize and
protect, to the extent of his contributions, an interest of the individual

member in the accumulated funds of such a society when a distribution

of surplus permitted by the statute is made. The decisions in Reynolds

v. Supreme Council, Royal Arcanum, 192 Mass. 150, and Royal Arcanum
v. Green, 237 U. S. 531, are not inconsistent with the opinions which I

have expressed.

Although the statute authorizes the officers of the society who have the

powers of directors to determine the manner in which the equitable dis-

tribution is to be paid, they are not authorized to make any distribution

other than an equitable one. While their determination in regard to the
manner of carrying out the distribution (whether by direct payments or

by a system of credits, for example) is within their authority, and while
their determination in this respect may be binding upon the members of

the society, yet they have no authority whatsoever to establish an inequi-

table scheme for distribution, and their determination, by adoption or

otherwise, of the propriety of a given plan of distribution as being equitable
is not binding upon the members of the society nor upon the Commissioner
of Insurance, and if it be not an equitable plan the courts will grant relief

against it. Such relief would probably be granted upon the suit of an
aggrieved member of the society without the necessity for the inter-

vention of the Commissioner of Insurance. The Commissioner has ample
powers under the statutes to invoke the aid of the courts to prevent the
carrying out of a proposed inequitable scheme of distribution if, in his

judgment, consideration of the public good requires him so to act in any
given case, for the protection of beneficiaries or for other good cause.
The answers to the questions which you have propounded in your

letter are, I think, fully indicated in the foregoing considerations and do
not require to be set forth seriatim. In order that there may be no possi-
bility of misunderstanding the effect of the opinions which I have expressed
herein, I answer your fourth question, in view of the facts before me,
categorically in the negative.

Very truly yours,

Arthur K. Reading, Attorney General.
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Inspector of Animals— City of Lowell — Approval of Appointment.

The appointment of an inspector of animals for the city of Lowell under
St. 1921, c. 383, §§ 20-23, is subject to the approval of the Director
of Animal Industry.

Nov. 3, 1927.

Hon. William A. L. Bazeley, Commissioner of Conservation.

Dear Sir:— You have requested my opinion relative to an interpre-

tation of the provisions of St. 1921, c. 383, §§ 20 and 22, which you sug-
gest are in conflict with G. L., c. 129, §§15 and 16, concerning the appoint-
ment of an inspector of animals for the city of Lowell.

I am of the opinion that there is not such repugnancy between the
statute of 1921 and G. L., c. 129, §§ 15, 16, 17 and 18, as works an implied
repeal of all of such sections or renders them entirely inapplicable to the
city of Lowell.

The statute of 1921 is special in its nature and limited to the city of

Lowell, but is cumulative or auxiliary to the above provisions of the
General Laws as they affect the appointment of inspectors of animals
under the said sections, rather than contrary and opposed to them, in the
main. St. 1921, c. 383, § 20, provides that in the city of Lowell there

shall be certain administrative officers, among whom shall be an inspector

of animals, and by section 22 it is provided that the inspector of animals,

among others of such officers, shall be nominated by the mayor, subject

to confirmation by a majority vote of all the members of the city council,

for the term of two years, the first term to begin the first Monday of

January, 1922. I am advised in the communication which you forwarded
that such nominations to the office of inspector of animals have been duly
made at regular intervals of two years since January 1, 1922, and that the

present incumbent of the office of inspector of animals for the city of

Lowell was so appointed in January, 1926.

While it is true that the precise mode and manner by which the mayor
of Lowell is to nominate an inspector of animals differ in detail from the

general provision relative to other cities (G. L., c. 129, § 15), both as to

date and as to the length of the term of the office, and confirmation by the

city council of such nomination, yet such differences as exist do not appear
to be material variations from the procedure outlined in G. L., c. 129,

§ 15. In any event, the mayor's act with relation to the inspector is

treated as a nomination in the newer statute as in the older, and such
nomination is spoken of as confirmed by the city council; yet it would
seem that even after the council has acted upon the mayor's nomination
there has not yet been an appointment, and G. L., c. 129, provides that

the appointment is subject to the approval of the Director of Animal
Industry. Because the Legislature has changed the mode of nominating
the officer it does not follow that the statute shows a legislative intent

to remove the final approval from the Commonwealth's own official. St.

1921, c. 383, does not create a new office of inspector of animals. It merely

provides for his appointment, with a possible enlargement of his duties,

but the inspector is still subject to the orders and directions of the Director

of Animal Industry (G. L., c. 129, § 18), and other duties to be presumed
under G. L., c. 129, rest upon him. His work appears to be an integral

part of an orderly scheme laid out by the Commonwealth, under the con-

trol of the Director. It is hardly to be supposed, without the use of ex-

plicit words indicating such an intention, that the Legislature intended
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to make inapplicable to this official the existing requirement of approval

by the Director of Animal Industry, under whom his work is largely to

be carried on and to whom his duties require him to be responsible as

well as to the city. It cannot well be said that the enactment of the

statute of 1921, silent as to repeal of any general laws, was intended by
the Legislature to make inapplicable to the inspector of animals in Lowell

the provisions of G. L., c. 129, §§ 16, 17, 18, 19 and 24, or the vital provi-

sions of section 15 for the approval of his nomination by the Director, the

latter requirement being in no sense inconsistent with the powers of nom-
ination and confirmation thereof given by the statute of 1921 to the mayor
and council.

In Brooks v. Fitchburg & Leominster St. Ry. Co., 200 Mass. 8, it was
stated by Rugg, J.

:

"The principle of interpretation is well established, that statutes alleged

to be inconsistent with each other, in whole or in part, must be so con-

strued as to give reasonable effect to both, unless there be some positive

repugnancy between them."

And see, also, III Op. Atty. Gen. 296; 593.

Accordingly, I am of the opinion that the statute of 1921 has not

repealed or altered, as far as the city of Lowell is concerned, the provisions

of G. L., c. 129, § 15, except in so far as the manner and date of choosing

the inspector of animals and the time of reporting the choice is necessarily

varied, and that the other provisions of section 15 apply; that the name
of the city appointee to the office of inspector of animals should be made
known to you by the mayor of Lowell before the first of April in the year
in which he is nominated, with the address and occupation of such in-

spector; that his nomination does not become effective as an appoint-
ment until approved by the Director of Animal Industry; and that if

more than one inspector is nominated and appointed one must be a regis-

tered veterinary surgeon. TT , .

Very truly yours,

Arthur K. Reading, Attorney General.

Director of Accounts— County Accounts— Expenditures.

Postdating a voucher for the purpose of confirming an account of a county
treasurer in its representation as an item of expenditure for a current
year renders such account so incorrect that the Director of Accounts
may refuse to certify it under G. L., c. 35, § 44, as amended.

A county treasurer's account which contains an item of expenditure in
excess of $800, not made in compliance with G. L., c. 34, § 17, as
amended, may not properly be certified by the Director of Accounts.

Nov. 4, 1927.

Hon. Henry F. Long, Commissioner of Corporations and Taxation.

Dear Sir :— You request my opinion as to whether, under the provi-
sions of G. L., c. 35, § 44, the Director of Accounts may rightly decline to
certify, and may rightly notify the Attorney General of, an account in
certain county accounts for allowance of payment, out of appropriations
for the current year, of expenditures actually incurred in a preceding year
for requirements of said year, though the voucher accompanying such
account confirms and sustains on its face the representation of the account,
that the indebtedness is one incurred in and for the current year, and cor-
responds in every detail of its items with detail of the items of the account,
and states such details sufficiently.
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G. L., c. 35, § 44, as amended by St. 1921, c. 486, § 2, provides, in part,
as follows :

—
"The director of accounts . . . shall . . . examine the books and

accounts of each county treasurer and all original vouchers . . . , and if

the same are correct, and if the accounts are accompanied by sufficient

vouchers stating in detail the items thereof, and if such vouchers confirm
and sustain the same, ... he shall so certify on the treasurer's cash book.
... If such accounts are incorrect or not accompanied by sufficient vou-
chers, the director shall, unless the irregularity is promptly rectified, notify
in writing the . . . attorney general."

In my opinion, the word "correct" in the foregoing provisions, descrip-
tive of the character of the books, accounts and vouchers, as to which the
Director is authorized to certify, is not restricted to a description of such
books, accounts and vouchers as that of being correct in the sense of suffi-

cient itemization in each and of complete accuracy in correspondence of
one with another as to such itemization. Postdating a voucher for the
purpose of confirming and sustaining an account in its representation as
an item of expenditure incurred in and for the current year, which in fact

is an expenditure for the requirements of a preceding year, is contrary to
the general purposes of the statutes regulating county finances with respect

to their purposed regulation for orderly and accurate allocation of expendi-
ture, and such accounts appearing in books, accounts and vouchers, though
correct in the sense that they are in accurate correspondence with and in

confirmation and sustainment of one another, are not "correct" in the
sense that they are accurate and true accounts of the facts which they
purport to represent.

You are advised, therefore, that the Director of Accounts may rightly

decline to certify such an account as "correct" unless such irregularity is

rectified.

You also request my opinion as to whether, under the provisions of G. L.,

c. 34, § 17, as amended by St. 1922, c. 383, requiring the advertising of

certain contracts by the county commissioners for the purchase of supplies

in excess of $800, and under the provisions of G. L., c. 35, § 44, as amended
by St. 1921, c. 486, § 2, authorizing the Director of Accounts to certify

accounts "if in case of all payments in excess of eight hundred dollars

section seventeen of chapter thirty-four has been complied with," an item
for the allowance of payment of a bill of $1,160 for printing of booklets

entitled "Fees, Forms and Rules," contracted for by a register of probate
without having been advertised, is a proper item for certification by the

Director of Accounts.
G. L., c. 34, § 17, as amended by St. 1922, c. 383, is, in part, as follows: —
"All contracts exceeding eight hundred dollars in amount made by the

(county) commissioners for building, altering, furnishing or repairing public

buildings, or for the construction or repair of public works, or for the pur-

chase of supplies, . . . shall be made after notice inviting bids therefor has

been posted . . . and has been advertised ... No contract made in

violation of this section shall be valid against the county, and no payment
thereunder shall be made."

The booklet is entitled "Fees, Forms and Rules," and pertains to pro-

bate court practice. My attention has not been directed to any statutory

provision authorizing incurrence by a register of probate of any indebted-

ness through contract for labor or materials chargeable to a county.
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The provisions of G. L., c. 34, relating to the general powers of county

commissioners, of G. L., c. 35, relating to county finances, of G. L., c. 215,

§§ 30-56, relating to probate courts and to duties of county commissioners

with respect to such courts, and of G. L., c. 217, relating to the powers

and duties of registers of probate, indicate that indebtedness of a county

for and in behalf of the probate court for the county, through contracts,

shall be incurred by or on approval of the county commissioners.

Under the provisions of G. L., c. 34, § 17, a county indebtedness in

excess of $800, if arising by reason of a contract by the county commis-

sioners for the purchase of supplies, may not be paid unless such contract

is advertised. Though all the other types of contract enumerated in the

statute, to which its provisions are applicable, relate to public buildings

and public works of the county, with respect to construction, alteration,

furnishing and repair thereof, in my opinion the word "supplies" is not

thereby restricted to a designation of a contract only for supplies for

alteration, furnishing and repair of public buildings, but comprehends all

supplies which county commissioners are authorized to provide as inci-

dental to the orderly transaction of probate court proceedings, of which
a printed publication for information of the public as to rules, fees and
forms of such court may be one.

G. L., c. 35, § 44, provides, in part, as follows:—
"The director of accounts . . . shall examine the . . . accounts of

each county treasurer, . . . and if in case of all payments in excess of

eight hundred dollars section seventeen of chapter thirty-four has been
complied with, he shall so certify on the treasurer's cash book."

These provisions are applicable to all payments in excess of $800 appear-
ing on the books of a county treasurer, and require that as to every pay-
ment in excess of $800 the provisions of G. L., c. 34, § 17, must be complied
with as a condition precedent to certification thereof by the Director of

Accounts.
As the account about which you inquire is for allowance of a payment

in excess of $800 and a payment for supplies for a county, furnished under
the terms of a contract, and as the register of probate was without authority
to make such a contract, apart from any action of the county commission-
ers thereon, and as the provisions of G. L., c. 34, § 17, were not complied
with, in that the contract for such supplies, if interpretable as a contract
of the commissioners, was not advertised by the county commissioners,
you are advised that said account is not a proper one for certification by
the Director of Accounts.

Yours very truly,

Arthur K. Reading, Attorney General.

Department of Public Health— Inspection of Milk— Interstate Commerce.

An entry into a railroad car for the purpose of taking samples of milk
therein may not be made by an inspector of the Department of
Public Health if such car is in the control of a carrier who has oper-
ated it for the purpose of an interstate shipment of the milk, even if

such car be at or near the consignee's unloading platform.

Nov. 10, 1927.

Dr. George H. Bigelow, Commissioner of Public Health.

Dear Sir:— You have asked my opinion as to "the rights of the
inspectors" of the Department of Public Health "to enter milk cars on
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railroads in this State and take samples of milk consigned to persons
engaged in the milk business in this State."

My answer to your question is that your inspectors may enter milk
cars on railroads for the purpose of taking samples of milk only when the
milk is not being carried as a subject of interstate commerce.

G. L., c. 94, § 35, authorizes an entry, for the purpose of taking samples,
into vehicles used for the conveyance of milk, but in the last sentence
of said section it is specifically provided that "this section shall not apply
to milk in the course of interstate commerce." The phrase "in the
course of interstate commerce," as used in the instant statute, indicates
a period covering at least the time between the consignment of the com-
modity to a carrier for interstate shipment and its delivery at the point
of destination to the consignee. The time when the delivery to the con-
signee is made is to be determined in any given instance by a considera-
tion of all the facts in relation thereto. As a general proposition, milk is

"in the course of interstate commerce," within the meaning of the statute,

when it is in a railroad car of the interstate carrier, over which such carrier

still properly retains control through its servants, even though the car
be at or near the consignee's establishment or his unloading platform.
It is possible that there may be such a delivery of the loaded car to the
consignee at his private platform, with such a complete abandonment
and surrender of the control thereof by the carrier, as will constitute a
termination of the course of interstate commerce, but until there has
been such an abandonment of control of the car it cannot be said that
final delivery to the consignee, which would break the course of interstate

commerce with relation to the milk, has taken place until the commodity
has at least been unloaded.

Very truly yours,

Arthur K. Reading, Attorney General.

Board of Dental Examiners— Practice of Dentistry— Registration—
Married Woman.

Only dentists practicing within the Commonwealth are required to pay
an annual license.

The power of the Board of Dental Examiners to revoke, cancel or sus-

pend a certificate of registration is limited by G. L., c. 112, § 61,

as amended.
A woman dentist who marries must obtain a certificate in her married

name.

Nov. 16, 1927.

Mr. W. F. Craig, Director of Registration:

Dear Sir :
— You have asked my opinion upon the following ques-

tions :
—

"1. Would St. 1927, c. 147, require dentists who are registered in

Massachusetts but practicing dentistry in another State to register annu-

ally in Massachusetts and pay a fee, in order to maintain their standing

as legally authorized practitioners of dentistry in Massachusetts? Should

dentists who are registered in Massachusetts but practicing dentistry in

the army or navy and regularly enlisted in the United States service, be

required to register annually with and pay a fee to the Massachusetts

Board of Dental Examiners in order to maintain their standing as legally

authorized practitioners of dentistry of Massachusetts?
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2. What action, if any, should the Board of Dental Examiners take

with dentists who are convicted of a misdemeanor by the courts and pay

the penalty of their crime? Has the Board the power to penalize them

further by suspension or revocation of their licenses to practice dentistry?

3. Is it necessary for duly registered women dentists of Massachu-

setts who marry to have new certificates engrossed in their married name

in order legally to practice dentistry in Massachusetts?"

1. St. 1927, c. 147, amending G. L., c. 112, § 44, is as follows:—
"Every registered dentist when he begins practice, either by himself

or associated with or in the employ of another, shall forthwith notify the

board of his office address or addresses, and every registered dentist

practicing as aforesaid shall annually, before April first, pay to the board

a license fee of two dollars. Every registered dentist shall also promptly

notify the board of any change in his office address or addresses and shall

furnish such other information as the board may require. The board may
suspend the authority of any registered dentist to practice dentistry for

failure to comply with any of the foregoing requirements. The board

shall publish annually complete lists of the names and office addresses of

all dentists registered and practicing in the commonwealth, arranged

alphabetically by name and also by the towns where their offices are situ-

ated. Every registered dentist shall exhibit his full name in plain readable

letters in each office or room where his business is transacted."

This act requires that every registered dentist who is practicing by
himself, or who is associated with or in the employ of another, shall annu-

ally pay to the Board a license fee of two dollars. I am of the opinion

that this provision applies only to such dentists as are practicing within

this Commonwealth. The act further provides that the Board shall pub-

lish annually a list of all registered dentists who are practicing in the

Commonwealth, which provision indicates that it was the intention of the

Legislature to limit the application of this section to such dentists. The
duty to pay a license fee under this act is predicated upon actual prac-

ticing of dentistry, differing in this respect from certain other license fees

which are due and payable regardless of whether the licensee actually is

performing the work required to be licensed. I therefore answer the first

part of your first question in the negative.

With reference to those registered dentists who are in the United
States service practicing dentistry in the army or navy, I advise you that

they are not required to pay the annual license fee unless they are engaged
in private practice in this Commonwealth apart from their official duties

in the army or navy.
2. With reference to your second question, the law in question is found

in G. L., c. 112, § 61, as amended by St. 1921, c. 478, which is as follows: —
"Except as otherwise provided by law, each board of registration in

the division of registration of the department of civil service and regis-

tration, after a hearing, may, by a majority vote of the whole board,
suspend, revoke or cancel any certificate, registration, license or authority
issued by it, if it appears to the board that the holder of such certificate,

registration, license or authority, is insane, or is guilty of deceit, mal-
practice, gross misconduct in the practise of his profession, or of any
offence against the laws of the commonwealth relating thereto. Any
person whose certificate, registration, license or authority is suspended
or revoked hereunder shall also be liable to such other punishment as
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may be provided by law. The said boards may make such rules and
regulations as they deem proper for the filing of charges and the conduct
of hearings."

The above section applies to the Board of Dental Examiners, and
clearly sets forth its duties and powers. Assuming that a case arises in

which the Board, under the above statute, has the power to revoke,
cancel or suspend, the exercise of this power in the particular case is a
matter for the judgment and discretion of the Board. The Board may
not suspend, revoke or cancel a certificate of registration for the reason
that it appears to the Board that the holder thereof is guilty of an
offense against the laws of the United States relating to the practice of

his profession. It is confined solely to the reasons set forth in the act
above cited. With reference to the particular cases mentioned in your
letter, the Board may not act by reason of the violation of the Federal
laws, but if it appears to the Board that either of the persons mentioned
is guilty of deceit, malpractice or gross misconduct in the practice of his

profession, it may suspend, revoke or cancel the certificate.

Under the act the Board clearly has the power to revoke, suspend or

cancel if it appears to it that the holder of a certificate is guilty of an
offense against the laws of the Commonwealth relating to the practice of

his profession, but here also the exercise of this power in any given case

lies within the sound discretion of the Board.
It is also to be noted that under the authority of St. 1927, c. 147, the

Board may suspend the authority of any registered dentist to practice

dentistry for failure to comply with certain provisions of that act.

3. The statutes applicable to your third question are as follows:—
G. L., c. 112, § 44, as amended, states, in part:—
"Every registered dentist shall also promptly notify the board of any

change in his office address or addresses and shall furnish such other

information as the board may require."

G. L., c. 112, § 45, provides:—
"In proof of this right the certificate or a duplicate shall be kept in his

office in plain view of his patients, and, on application, shall be shown to

any member or agent of the board."

G. L., c. 112, § 49, provides: —
"No person shall conduct a dental office under any name other than

that of the dentist actually owning the practice, or a corporate name con-

taining the name of such dentist."

G. L., c. 112, § 52, provides a penalty for any violation of the provisions

of sections 43 to 53, inclusive, of said chapter for which no other penalty

is provided.

The statutes above cited indicate clearly that the correct name of the

dentist shall be exhibited in each office or room where his business is

transacted, and that he shall keep in his office in plain view his certificate,

or a duplicate, and shall show such certificate or duplicate to the Board
on application. This necessarily implies that the certificate shall bear the

correct legal name of the dentist, and it follows that a married woman
who does not have a new certificate bearing her married name is violating

section 45, for the reason that she has not a proper certificate in plain view

of her patients and which she can show to the proper authorities.
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Further, it is to be noted that a married woman violates section 44, as

amended, unless she exhibits her correct name in her offices; she also

violates section 49 if she conducts a dental office under any name other

than her correct name. I therefore answer your third question in the

affirmative.

Very truly yours,

Arthur K. Reading, Attorney General.

Civil Service— Agent of Soldiers' and Sailors' Relief of Fall River—
Officer.

The agent of soldiers' and sailors' relief of Fall River is not the head of a
"principal department" nor an "officer" within the meaning of G. L.,

c. 31, § 5, as amended.

Nov. 25, 1927.

Hon. Patrick J. McMahon, Acting Commissioner of Civil Service.

Dear Sir :
— You request my opinion as to whether the agent of

soldiers' and sailors' relief of Fall River is the head of a principal depart-

ment within the meaning of G. L., c. 31, § 5, as amended by St. 1923,

c. 130.

The following facts appear as to the position: The duties of the agent
are not fixed by charter or ordinance and there is no department of sol-

diers' and sailors' relief in the list of departments and officers created by
the charter and ordinances of the city of Fall River. The affairs of the
soldiers' and sailors' relief are administered by a committee of the board
of aldermen in that city, to whom the agent reports his activities. The
committee in turn reports to the full board of aldermen. The duties of
the agent are to investigate and report upon cases within the field of sol-

diers' and sailors' relief. The agent deals with no officer of the city
government except the chairman of the committee of the board of alder-
men referred to above, and has himself no authority to disburse cash
relief, which is paid by the city treasurer only on the order of the board
of aldermen. He has authority to give orders for fuel, groceries and other
necessaries, subject to later ratification by the board of aldermen, which
ratification has always been given. The only written instructions given
to the agent in the performance of his duties are those contained in pam-
phlets issued by the Division of State Aid and Pensions. The agent, as a
matter of practice, receives no instructions directly from the mayor of
the city, either orally or in writing. An assistant to the agent has been
appointed, who deals only with the agent, but who, because of the division
of work between the agent and assistant, receives no directions or orders
from the agent.

In view of the fact that there is no department of soldiers' and sailors'
relief provided for in the charter or ordinances of the city of Fall River, it

cannot be said that the agent of soldiers' and sailors' relief is the head of
a department of the city. A fortiori it cannot be said that he is the head
of a principal department within the meaning of the provisions of G. L.,
c. 31, § 5, as amended by St. 1923, c. 130, which reads as follows: —
"No rule made by the board shall apply to the selection or appointment

of any of the following:

Judicial officers; officers elected by the people or, except as otherwise
expressly provided in this chapter, by a city council; officers whose ap-
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pointment is subject to confirmation by the executive council, or by the
city council of any city; officers whose appointment is subject to the
approval of the governor and council; officers elected by either branch of
the general court and the appointees of such officers; heads of principal
departments of the commonwealth or of a city except as otherwise pro-
vided by the preceding section; directors of divisions authorized by law
in the departments of the commonwealth; employees of the state treas-

urer appointed under section five of chapter ten, employees of the commis-
sioner of banks, and of the treasurer and collector of taxes of any city;

two employees of the city clerk of any city; public school teachers; sec-

retaries and confidential stenographers of the governor, or of the mayor
of any city; clerical employees in the registries of probate of all the coun-
ties; police and fire commissioners and chief marshals or chiefs of police

and of fire departments, except as provided in section forty-nine; and
such others as are by law exempt from the operation of this chapter."

This section of the statute has been construed recently by the Supreme
Judicial Court in Robertson v. Commissioner of Civil Service, Mass. Adv.
Sh. (1927) p. 963. The language of that case, at page 965, makes it abun-
dantly certain that only the positions of heads of departments which are
clearly designated as principal departments by the charter and possibly

by the ordinances of a city can be considered heads of principal depart-
ments within the meaning of the statute. The nature of the duties of

the agent also strengthens the view that the incumbent of the position

cannot be described as the head of a principal department.
I must therefore advise you that the position of agent of soldiers' and

sailors' relief is not that of the head of a principal department. I am
also of the opinion, upon the authority of the Robertson case above
cited, that the incumbent of the position, in view of the nature of the duties

of the position, is not an "officer" within the meaning of G. L., c. 31, § 5,

as amended.
Very truly yours,

Arthur K. Reading, Attorney General.
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RULES OF PRACTICE

In Interstate Rendition.

Every application to the Governor for a requisition upon the executive

authority of any other State or Territory, for the delivery up and return of

any offender who has fled from the justice of this Commonwealth, must be made

by the district or prosecuting attorney for the county or district in which the

offence was committed, and must be in duplicate original papers, or certified

copies thereof.

The following must appear by the certificate of the district or prosecuting

attorney :
•

—

(a) The full name of the person for whom extradition is asked, together witb

the name of the agent proposed, to be properly spelled.

(b) That, in his opinion, the ends of public justice require that the alleged

criminal be brought to this Commonwealth for trial, at the public expense.

(c) That he believes he has sufficient evidence to secure the conviction of

the fugitive.

(d) That the person named as agent is a proper person, and that he has no
private interest in the arrest of the fugitive.

(e) If there has been any former application for a requisition for the same
person growing out of the same transaction, it must be so stated, with an
explanation of the reasons for a second request, together with the date of such
application, as near as may be.

(/) If the fugitive is known to be under either civil or criminal arrest in the

State or Territory to which he is alleged to have fled, the fact of such arrest

and the nature of the proceedings on which it is based must be stated.

(g) That the application is not made for the purpose of enforcing the collec-

tion of a debt, or for any private purpose whatever; and that, if the requi-

sition applied for be granted, the criminal proceedings shall not be used for any
of said objects.

(h) The nature of the crime charged, with a reference, when practicable,

to the particular statute defining and punishing the same.
(i) If the offence charged is not of recent occurrence, a satisfactory reason

must be given for the delay in making the application.
1. In all cases of fraud, false pretences, embezzlement or forgery, when made

a crime by the common law, or any penal code or statute, the affidavit of the
principal complaining witness or informant that the application is made in good
faith, for the sole purpose of punishing the accused, and that he does not desire
or expect to use the prosecution for the purpose of collecting a debt, or for
any private purpose, and will not directly or indirectly use the same for any
of said purposes, shall be required, or a sufficient reason given for the absence
of such affidavit.

2. Proof by affidavit of facts and circumstances satisfying the Executive that
the alleged criminal has fled from the justice of the State, and is in the State
on whose Executive the demand is requested to be made, must be given. The
fact that the alleged criminal was in the State where the alleged crime was
committed at the time of the commission thereof, and is found in the State
upon which the requisition was made, shall be sufficient evidence, in the absence
of other proof, that he is a fugitive from justice.

3. If an indictment has been found, certified copies, in duplicate, must accom-
pany the application.

4. If an indictment has not been found by a grand jury, the facts and cir-
cumstances showing the commission of the crime charged, and that the accused
perpetrated the same, must be shown by affidavits taken before a magistrate.
(A notary public is not a magistrate within the meaning of the statutes.) It
must also be shown that a complaint has been made, copies of which must
accompany the requisition, such complaint to be accompanied by affidavits to
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the facts constituting the offence charged by persons having actual knowledge
thereof, and that a warrant has been issued, and duplicate certified copies of
the same, together with the returns thereto, if any, must be furnished upon an
application.

5. The official character of the officer taking the affidavits or depositions, and
of the officer who issued the warrant, must be duly certified.

6. Upon the renewal of an application,— for example, on the ground that
the fugitive has fled to another State, not having been found in the State on
which the first was granted,— new or certified copies of papers, in conformity
with the above rules, must be furnished.

7. In the case of any person who has been convicted of any crime, and escapes
after conviction, or while serving his sentence, the application may be made by
the jailer, sheriff, or other officer having him in custody, and shall be accom-
panied by certified copies of the indictment or information, record of conviction
and sentence upon which the person is held, with the affidavit of such person
having him in custody, showing such escape, with the circumstances attending
the same.

8. No requisition will be made for the extradition of any fugitive except
in compliance with these rules.




