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EXECUTIVE SUMMARY 

INTERIM REPORT 
ON THE 1995 ELECfRIC MUTUAL LIABILITY INSURANCE COMPANY (EMLICQ) 

REORGANIZATION APPROVAL BY THE 
MASSACHUSETI'S DMSION OF INSURANCE 

At the request of the House Post Audit and Oversight Committee, the HP AO 

Bureau conducted a performance review of the Massachusetts Division of Insurance's 

(DOl) approval of the reorganization of the ELECTRIC MUlUAL LIABILITY 

INSURANCE COMPANY (EMLICO). Organized in Massachusetts in 1927 as a 

domestic insurer, EMLICO was headquartered in Beverly, Massachusetts until July, 

. 1995. In February, 1995, and while in the middle of a routine and periodic 001 financial 

examination, EMLICO sought a business reorganization. The reorganization required 

DOl review and approval. Following a four month inquiry by 001, and a very short and 

poorly notified public hearing, the Massachusetts Commissioner of Insurance approved 

the company reorganization. In granting her approval to EMLICO to reorganize, the DOl 

Commissioner allowed the company to cease writing business in the Commonwealth of 

Massachusetts and relocate to the British dependency of Bermuda finding that this island 

was a "state" according to a particular provision in the Massachusetts General Laws. 

Within four months of EMLICO's reorganization, the company declared itself to be 

insolvent Bankruptcy proceedings began in Bermuda, under Bermuda law. Following 
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the EMLICO insolvency a storm of protest erupted in Massachusetts. In June, 1996, the 

events surrounding the EMLICO redomestication and subsequent insolvency forced the 

DOl Commissioner into conducting an "informational hearing" on EMLICO. 

Objections to the DOl action regarding EMLICO were not satisfactorily resolved at this 

"informational hearing." In addition, the disclosure of certain documents, and other 

occurrences, instigated further adverse activity including several court proceedings. 

Among these are two issues currently on an expedited track before the Massachusetts 

Supreme Judicial Court. 

The HP AO Committee requested that the Bureau investigate the process by which 

the state Division of Insurance approved the EMLICO reorganization. The Bureau issued 

its PreJiminary report on June 3, 1997. This is an interim report. This report is 

principally limited to DOl actions from February, 1995 through and including June, 1995. 

This is the period of the EMLICO transaction. Some subsequent and earlier events of 

this transaction are included in the report for purposes of clarification. 

The HP AO Bureau concludes that the DOl review and approval of the EMLICO 

reorganization was inappropriately and imprudently conducted. The citizens, 

policyholders, and companies of Massachusetts are entitled to a more informed and 

aggressive insurance regulator. 
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FINDINGS 

1. The DOl does not have sufficient technical, actuarial and legal expertise to 
properly analyze complex and novel issues in order to meet its statutory obligation of 
regulation of the insurance industry. 

2. The DOl's practice of heavily relying on outside consultants often leaves DOl's 
process fractured and disorganized. 

3. DOl's process by which the EMLICO related transactions were handled was 
fundamentally flawed and failed to even consider a series of complicated issues directly 
related to the proposal. 

4. The DOl adopted a completely ad hoc approach to the issues raised by the 
EMLICO transaction and failed to conduct a comprehensive assessment of all of the 
potential impacts despite being confronted with numerous warning signs. 

5. The DOl never comprehensively examined the fundamental issue of whether 
the Commissioner had the authority to allow the redomestication to Bermuda. 

6. The DOl failed to conduct an adequate independent inquiry as to the financial 
status of the company. 

7. The Bureau found no evidence that DOl conducted independent research to 
assess the potential loss exposures of EMLICO including potential exposure for GE 
superfund sites. 

8. Despite the fact that insoivency of EMLICO would raise serious issues for the 
Massachusetts Insurers Insolvency Fund (MIIF), DOl never contacted or met with 
representatives of the fund until EMLICO was already in Bermuda and insolvent 

9. The DOl accepted a document purporting to release the MIIF from claims by 
GE, yet failed to involve the insolvency fund in the process. 

10. The DOl did not conduct an analysis of the significant differences between 
Massachusetts and Bermudian insolvency law. 

11. Despite the fact that DOl's hearing on June 20, 1995 was conducted 
under the provisions ofMGL c.175 s.206B no notice to any other insurer or 
reinsurer was given. 
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12. The Commissioner took the position that she was to remain neutral and 
therefore excluded herself from the process leading to the hearing officer's approval and 
ultimately her own approval. The Bureau found the Commissioner was not informed of 
the major issues raised by the transaction. 

13. DOl's working group in charge of reviewing the EMLICO reorganization 
failed to recognize and explore the chronology of events that should have put a 
reasonably prudent regulator on notice that insolvency was a major issue confronting 
EMLICO. 

f 

v 



RECOMMENDATIONS 

1. The Bureau recommends the DOl complete all fmancial examinations in their regular 
course without suspending them for other pending regulatory matters. 

2. The Bureau recommends legislation be enacted requiring a hearing with sworn 
testimony before any redomestication is approved. Broad notice requirements for the 
hearing should also be included. 

3. The Bureau recommends that current procedure where a company seeking an action 
pays for DOl's outside consultants be abandoned. 

4. The Bureau recommends that formal written procedures governing working groups be 
adopted by DOl. 

5. The Bureau recommends that the DOl commission a management study in order to 
create a more effective, efficient, and responsive Division. 

6. The Bureau recommends that the Committee direct it to conduct further inquiry into 
the Massachusetts Insurers Insolvency Fund. 

7. The Bureau incorporates all recommendations of its earlier Preliminary Report 
regarding the EMLICO transaction. See Exhibit 2. 
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INTERIM REPORT 
ON THE 1995 ELECTRIC MUTUAL LIABILITY INSURANCE COMPANY 

(EMLICO) REORGANIZATION APPROVAL BY THE 
MASSACHUSETTS DMSION OF INSURANCE 

Background 

Earlier this year the House Post Audit and Oversight Bureau (''the Bureau") 

conducted an initial review of the process by which the Massachusetts Division of 

Insurance (DOl) evaluated and approved the restructuring and redomestication of the 

Electric Mutual Liability Insurance Company (EMLICO). Based on that review, the 

Committee voted to have the Bureau conduct a comprehensive review of DOl's actions in 

approving the transaction. As part of the process of developing this interim report, the 

Bureau has subpoenaed and reviewed several thousand pages of documents, taken 

numerous sworn statements and has had an ongoing dialogue with officials at DOL 

Prior to its redomestication, EMLICO was organized as a Massachusetts 

corporation, domiciled in Massachusetts since 1927. EMLICO was a mutual insurance 

company and although licensed to do business in all fifty states plus United States 

possessions, had as its principal insured General Electric Corporation (GE). Under a 

series of corporate restructurings approved by DOl, EMLICO spun off its profitable lines 

of insurance to Electric Insurance Company, a wholly owned subsidiary with its principal 

offices in Beverly, MA. EMLICO then changed its commercial domicile to Bermuda, a 
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jurisdiction in which it was not licensed to do business prior to the restructuring. The 

intent of this transaction, according to EMLICO, was to wall off the "long tail exposures" 

of environmental claims that were made by GE. Historically, EMLICO had taken the 

position of denying coverage on these environmental claims. EMLICO had established a 

$25 million reserve to handle litigation for the "long tail exposures". (The long tail 

exposures essentially consisted of claims for environmental cleanups on policies that in 

many cases were written long before the environmental hazards were discovered.) 

EMLICO had a zero dollar reserve for the claims themselves. EMLICO had issued 

comprehensive general liability policies to GE from the early 1950's. EMLICO 

historically utilized "pollution exclusions" in various forms to deny coverage of 

environmental cleanup claims. 1 

On June 28, 1995, eigHt days after a public hearing, DOl approved EMLICO's 

redomestication to Bermuda. By October 20, 1995, only four months after the hearing, 

EMLICO was seeking to utilize the winding up provisions of Bermuda law applicable to 

an insolvent insurance corporation. By adopting EMLICO's counsel's interpretation of 

the definition of "state" contained in c.175 s.49A to include Bermuda, the Commissioner 

had authorized EMLICO to leave Massachusetts and, in effect, utilize an insolvency 

proceeding process that differed in many respects from that used in Massachusetts.2 

1 Affidavit ofEMLICO President, Supreme Court of Bermuda No. 436 of 1995, pp. 7-9. 
2 The Bureau's review of the question of interpretation of this statutory provision reveals a deficient 
process. The Division, upon deciding to entertain the application to redomesticate, viewed the burden of 
proving statutory authorization to be solely on the company. The Bureau's review indicated that the 
Division in large part took EMLICO's lawyers' memo at face value. No opinion was sought from the 
Attorney General. The Bureau's review of legislative committee documents indicated the provision was 
based on the Model Act. The Commissioner's interpretation of state in the context of the Model Act is 
inconsistent with the apparent intent of many of its provisions. 
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The factual background of this transaction and approval process is complicated. 

Despite all of the intricate corporate maneuvers, however, the Bureau believes that there 

were sufficient issues raised to put the Commissioner on notice that the impact of the 

redomestication was not limited to General Electric and EMLICO. The series of 

transactions that allowed EMLICO to "wall off' its long tail exposures may have had a 

serious impact on the insurance industry in Massachusetts. The Bureau's review of 

DOl's process (to the extent there was a process) revealed that it was shoddy and 

unprofessional. DOl failed to address most of the important issues raised and, in fact, 

approved the entire application with uncharacteristic haste. 

Focus of Interim Report 

The Bureau's review of DOl's approval of the EMLICO reorganization was in 

large part limited to DOl's review of the actual transaction process. That DOl process 

began in late February, 1995 and concluded with the DOl Commissioner's approval of 

the EMLICO reorganization (including EMLICO's removal to the British dependency of 

Bennuda) on June 28, 1995. Some previous and subsequent events are .included in .this 

report to make the transaction clearer. 

The Division of Insurance's actions and activities in the EMLICO transaction 

have received considerable comment in the trade and general interest press. The Bureau 

makes no comment upon the allegations of others regarding the DOl actions, or the 

discussion of motives. Some of these issues are under consideration by the judicial 

branch of government. The Bureau believes that this is their proper forum. The Bureau 
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therefore focuses its interim report on the EMLICO transaction to the four month long 

process which culminated in the reorganization of EMLICO, its removal from writing 

business in the Commonwealth of Massachusetts, and its relocation to the British Crown 

Colony of Bennuda. 

Upon its arrival in Bermuda, EMLICO assumed "run-off' status. A run-off is an 

insurance term which simply means it will pay current and future claims to the best of its 

ability as they become due. EMLICO filed for insolvency and "winding-up'~ . under 

Bermuda law in October, 1995. Its winding up is being carried out under Bermuda law 

and outside the jurisdiction of the Commonwealth of Massachusetts, and therefore was 

considered beyond the scope of the Bureau's review. 

The Bureau also received testimony that indicated that an attempt was made to 

"discourage" the Commissioner from pursuing the EMLICO matter and try to get them 

back to Massachusetts after the insolvency. The witness testified that the source of the 

comments was the then Secretary of Consumer Affairs who, it was alleged, was acting on 

behalf of the governor's office. 

The Bureau noted that this testimony was, in effect, volunteered in response to a 

general line of questioning. Although the testimony raised a number of potential issues, 

the Bureau considered them beyond the scope of this interim report. This, along with 

other issues such as anonymous ''whistleblower letters", were held in abeyance pending a 

full review by the Committee. (see Exhibit 1) 

As has been its policy, the Bureau conducted an extensive investigation and 

exercised its subpoena authority to secure both documents and testimony. DOl made 

4 



, some documents and witnesses available to the Bureau without the need for subpoena. 

The Bureau also made use of an insurance seminar conducted by the Andrews Publishing 

Company to better understand the complex and various practices and procedures outlined 

in the documents and testimony. The Bureau read insurance industry trade journals, 

conducted extensive electronic research and paper document research, interviewed 

witnesses, some of whom were outside of the DOl, and attended certain judicial 

proceedings. The Bureau bases the fmdings and conclusions of this interim report on the 

evidence available to it. 

Findings 

1. The DOl does not have sufficient technical, actuarial and legal expertise to 

properly analyze complex and novel issues in order to meet its statutory obligation of 

regulation of the insurance industry. The Bureau found that DOl was simply unable to ' 

evaluate all of the ramifications of what admittedly were substantial technical issues. 

2. The DOl's practice of heavily relying on outside consultants often leaves DOl's 

processes fractured and disorganized. The Bureau found little evidence of a cohesive and 

coherent process for examining technical issues. The consultants employed seemed only 

to respond to specific questions. Consequently there was a substantial gap between 

questions asked and answered versus all of the regulatory issues posed by the EMLICO 

application. 

3. DOl's process by which the EMLICO related transactions were handled was 

fundamentally flawed and failed to even consider a series of complicated issues directly 

5 



related to the proposal. The Division's cursory, hasty and almost secretive process 

contributed to the intensity of disputes currently ongoing in the courts of the 

Commonwealth and courts of Bennuda. 

4. The DOl adopted a completely ad hoc approach to the issues raised by the 

EMLICO transaction and failed to conduct a comprehensive assessment of all of the 

potential impacts despite being confronted with numerous warning signs. The Working 

Group process was, in effect, no process at all. 

5. Among the specific flaws the Bureau found with DOl's inquiry were the 

following: 

a. DOl never comprehensively examined the fundamental issue of whether the 

Commissioner had the authority to allow the redomestication to Bennuda. The 

unquestioning acceptance of the proponents' interpretation of "state" to allow the move to 

Bennuda was shoddy and unprofessional. DOl did not insist upon an objective, 

comprehensive written analysis of the issues surrounding the move to Bennuda and the 

definition of state. The only memo on the subject was an advocacy piece prepared by the 

proponents. Prior to the hearing neither the Commissioner nor the hearing officer took 

sufficient independent steps to infonn themselves on the legality of the redomestication. 

DOl conducted no independent legal analysis of the section despite the fact that the 

provision was brand new and was not proposed by DOl as part of its accreditation 

legislation (which had the redomestication section added to it). 

b. DOl failed to conduct an adequate independent inquiry as to the financial 

status of the company. The Division failed to secure a definitive assessment of the 
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adequacy of EMLICO's loss reserves and failed to inquire about the impact of a change 

in loss reserves methodology. The issue of the appropriateness of EMLICO's $25 

million reserve (which in actuality was a litigation reserve) was never properly 

scrutinized. While the insurance industry historically had denied coverage for 

environmental claims under the pollution exclusion clause, the appropriateness of this 

denial under the exclusion was a key issue to consider in a move to Bermuda. Despite the 

question about reserves and liability, DOI .aborted the fmancial exam of EMLICO during 

the process ofEMLICO's application. 

c. The Bureau found no evidence that DOl conducted independent research to 

assess the potential loss exposures of EMLICO. Despite the fact that superfund sites 

were a significant issue for GE, DOl never contacted the United States Environmental 

Protection Agency (EPA) to obtain cost information. All of the financial reports prepared 

by outside accounting firms expressly stated that third party sources should be checked. 

DOl never did. 

d. Despite the fact that insolvency of EMLICO would raise serious issues for 

the Massachusetts . Insurance Insolvency Fund (MIIF), . DOl never .contacted or met. with 

representatives of the fund until EMLICO was already in Bermuda and insolvent. 

e. Prior to the actual redomestication, DOl apparently accepted a release for the 

MIIF from GE, yet failed to involve the insolvency fund in the process. The MIIF, upon 

learning of the contents of the letter of release from GE, felt compelled to reach its own 

agreement with GE notwithstanding the earlier letter. 
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f. DOl did not conduct an analysis of the significant differences between 

Massachusetts and Bennudian insolvency law. The head of the Working Group testified 

that there was never a discussion about the differences in treatment between Bennuda 

versus Massachusetts. 

g. Despite the fact that DOl's hearing on June 20, 1995 was conducted under 

the provisions of MGL c.175 s.206B no notice to any other insurer or reinsurer was 

given. The Commissioner wrote to the Bureau and stated, "nothing in s.206B requires 

that notice be given to reinsurers ... ", yet the head of the Working Group testified, ''we 

felt it was appropriate that the entire transaction be the subject of a public hearing; that 

given the interrelated nature of each of the steps, it would be difficult, if not impossible, 

to separate a one-time, namely the change in control, from the rest of it." 

The Bureau received testimony from DOl stating that officials from the fund 

had infonned them that they would have attended had they known about the hearing. The 

Commissioner infonned the Bureau in writing: 

"As set forth in the Notice of Hearing and indicated in the 
Memorandum of Decision and Order, the hearing held on June 20, 
1995 was conducted pursuant to G.L. c.175, s.206B, which requires 
that a public hearing be held to consider every "Fonn A" application 
to acquire control of a domestic insurer. In this case, Wilmington 
Trust Company ("Wilmington"), as trustee, had filed an application 
to acquire control of Electric Insurance company ("EIC"). EMLICO 
had also filed applications under G.L. c.175, ss.206C and 49A 
seeking approval of the .assumption and commutation transactions 
with EIC and of its redomestication to Bennuda. Because these 
applications were interconnected with Wilmington's application, the 
Division of Insurance also considered them at the hearing, although 
ss.206C and 49A did not require any hearing on those applications. 
The Division accordingly answers the two questions posed as 
follows: 
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"a. Notice of the hearing was not required to be sent to any 
reinsurer of EMLICO because there is no statutory or other 
requirement that such notice be sent. The Division notes that certain 
reinsurers presented this issue in their complaints for judicial review 
of the June 28, 1995 decision filed in Suffolk Superior Court, and 
the Division addressed this issue in its motion to dismiss filings, 
which are incorporated by reference. In his April 2, 1997 decision, 
Judge King dismissed those cases on the ground that the plaintiff 
reinsurers lacked standing to challenge the decision, and thus 
implicitly accepted the Division's view that notice of the hearing 
was not required to be sent to reinsurers or other debtors. The 
Division's position is outlined below. In summary, the Division 
complied with the notice provisions of s.206B, notice of the hearing 
was not required to be sent to any of EMLICO's numerous 
reinsurers or other debtors because the administrative review statutes 
do not require it, and reinsurers have no constitutional right to 
receive notice. 

"First, s.206B has very specific notice requirements 
concerning applications to acquire control, and the Division 
complied with those requirements. The statute provides that the 
Commissioner must give at least 20 days notice to the person filing 
the application to acquire control (here Wilmington), and that person 
must then give not less than 7 days notice to the insurer (here EIC) 
and to such other persons as may be designated by the 
Commissioner. In this case, the Division instructed Wilmington to 
notify EIC of the hearing and to publish the Notice of Hearing in the 
Boston Globe. Proof of publication was submitted at the hearing. 
Nothing in s.206B requires that notice be given to reinsurers of the 
company proposing to transfer control of the subject insurer, and 
indeed, no EMLICO reinsurers have contended that the Division 
violated s.206B or even that they were harmed by the change of 
control. 

"Second, the statutes that provide for the Division's review of 
the applications concerning the assumption, commutation and 
redomestication (G.L. c.175, ss.206C and 49A) do not require that 
the Division give notice to anyone. This is not surprising because 
neither ss.206C nor 49A provide for a hearing. The objecting 
reinsurers argue that notice was required under s,49A because the 
Division considered that application at the s.206B hearing. 
However, the Division had complied with s.206B, and the 
Division's consideration of the applications under ss.206C and 49A 
in connection with the s.206B hearing did not transform the 
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Division's review of those applications so as to create additional 
rights. 

"The objecting reinsurers have implied in the past that they 
had a constitutional right to receive notice of the hearing concerning 
the transactions that they allege harmed them, the redomestication 
and the assumption. However, the reinsurers had no constitutional 
right to a hearing on transactions by a reinsured within an insurance 
company holding system or on a proposed change of a reinsured's 
domicile. The objecting reinsurers had no legitimate claim of 
entitlement based on statute or regulation to forever deal with a 
Massachusetts domiciliary insurer or with an insurer with a specific 
surplus or with EMLICO. The statutory provisions for 
administrative review of the transactions do not create any 
"legitimate claim of entitlement" to disapproval just because the 
reinsurers may have had certain unfounded expectations. As Judge 
King recognized in dismissing the reinsurers' actions for judicial 
review, potential debtors such as reinsurers do not fall within the 
zone of interests protected by the statutes, which are concerned with 
policyholders. The applications under ss.206C and 49A are to be 
considered in light of "whether they may adversely affect the 
interests of policyholders" (s.206C(p» or ''the interest of the 
policyholders of the commonwealth" (s.49A). As the absence of 
any hearing provided for by statute indicates, these standards are 
matters of government policy that do not create rights requiring 
adjudicatory procedure. 

"While this answer specifies why notice was not required to be 
given to reinsurers and addresses the basic arguments that have been 
suggested on this point, the Division reserves the right to further 
respond to any specific arguments that may be raised. 

"b. The phrase "any other person whose interest may be 
affected thereby" in O.L. c.l75, s.206B(d) (2), serves to identify 
some of the persons who may appear and seek to participate in the 
public hearing concerning an application under that section to 
acquire control of a domestic insurer. Whether a person falls within 
the phrase thus depends on a showing made at the hearing that the 
person has an interest that may be affected by the proposed change 
of control. The Division can only answer this hypothetical question 
by noting that in the objecting reinsurers' complaints for judicial 
review they have llQi. alleged that they were harmed by the 
acquisition ofEIC by Wilmington as trustee from EMLICO. 
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"Since your letter places this question next to Question l(a) 
concerning notice, the Division observes that the quoted phrase has 
no bearing on the issue of notice. Section 206B( d) (2) only requires 
that notice be given to the insurer and persons who "may be 
designated" by the Commissioner; it does not require that the 
Division identify and give notice to persons "whose interest may be 
affected" by the proposed change of control. Indeed, it appears that 
the statute contemplates that such persons will not have been given 
notice because it refers to them immediately after referring to the 
persons who are to be given notice: "the person filing the statement, 
the insurer [and] any person to whom notice of hearing was sent." 
G.L. c.17S, s.206B(d) (2).,,3 

h. The Commissioner took the position that she was to remain neutral and 

therefore completely excluded herself from the Working Group process. The 

Commissioner did not meet with the Working Group and informed the Bureau that she 

would only learn of the Working Group's fmdings in the negative if they objected at the 

hearing. The Working Group did not make a report to the Commissioner and no minutes 

or memoranda of their meetings were ever created. The Commissioner did not attend the 

hearing. Based on her testimony and testimony of other DOl employees, the Bureau can 

only conclude that the Commissioner was woefully uninformed on all of the potential 

issues raised by the redomestication and subsequent insolvency yet made the decision 

anyway. Her actions and statements upon learning of EMLICO's insolvency are 

evidence of the poor process conducted by DOL 

Throughout her testimony before the Bureau it was apparent that the 

Commissioner had learned as much about EMLICO from reading HPAO transcripts as 

she had from the DOl process itself. The hearing officer specifically testified that he 

3 Letter to Bureau Director from DOl Commissioner, June 24, 1997, pp. 1-4 
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learned about what the Working Group had done after the winding up petition was filed 

in Bermuda. 

Specifically, the Commissioner testified that she had no substantive discussions 

with the Working Group; she was unaware of the membership of the Working Group 

until she read Bureau transcripts; that her description of the Working Group process 

would be second-hand; she was never in a Working Group; that during the period 

between the hearing (which she did not attend) and the decision, she had no discussions 

with the Working Group. 

i. DOl's Working Group failed to recognize and explore the chronology of 

events that should have put a reasonably prudent regulator on notice that insolvency was 

a major issue confronting EMLICO. The head of the Working Group testified, "[t]he 

possibility of an insolvency based on the company's filing and my independent review of 

an insolvency or any adverse result for the company was remote to the point where we 

didn't focus on an insolvency or the timing of insolvency." 

The Bureau notes the problems with the head of the Working Group's statements 

here in the stark contrast to that of the Commissioner's testimony. The Commissioner 

testified that "any company in run-off at the end of the day may not have enough cash on 

hand to pay claims". The Commissioner also testified that a company in run-off had a 

50-50 chance of becoming insolvent. Here the Bureau found substantial differences of 

opinion between the Commissioner and the head of the Working Group, yet the process 

did not allow them to reconcile differences on the most critical issue related to the 

transaction. 
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j. EMLICO's stated reason to go to Bennuda was to "run off' its long-tail 

liabilities. EMLICO would, according to the head of the Working Group's testimony, 

under that tenn of art as defined, "isolate a block of exposures and pay claims as they 

became due based on those exposures. It's a scenario that happens frequently in the 

insurance industry where companies may be in a certain line of business and for whatever 

reason, a change of business strategy, they are no longer in that business, that they 

segregate those exposures and payoff the liabilities as they become due." 

EMLICQ's Application for Restructuring 

One of the key components of the restructuring plan was the isolation of GE's 

long-tail exposures by making GE, in effect, the sole policyholder of EMLICO, placing 

EMLICO into "runoff' and, according to EMLICO, relocation to a jurisdiction that has 

an infrastructure in place to handle in a businesslike, effective, and efficient way any 

potential adverse developments. To accomplish this, the following steps were taken: 

"A capital infusion by EMLICO into EIC of approximately $75 million resulting 

in an EIC surplus of approximately $100 million, assumption reinsurance by EIC of all 

existing non-CGL insurance policies and claims, commutation ofEMLICO's reinsurance 

of EIC, the transfer of 100% of EIC's stock to an independent trust and the 

redomestication of EMLICO to Bennuda.'.4 The Bureau reviewed documents which 

indicated larger.contributions - as high as $94 million - from EMLICO. 

<4 Shearman & Sterling letter to DOl, March 23, 1995 
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The Bureau notes that under the proposed transaction EMLICO had no other 

insurance or other business and thus would be out of business once these exposures were 

realized and eliminated. The Bureau also notes that at the time of this transaction, 

according to the company, the extent of their exposures was unknown. 

k. The head of the Working Group did not want to speculate about insolvency 

in Bermuda vs. Massachusetts. He didn't know if there was a financial benefit to 

becoming insolvent in Bermuda rather than Massachusetts. He testified that he had no 

dealings with Bermuda. "The company kept us apprised of the progress ·fromBermuda." 

This same head of the Working Group had aborted the financial exams of the company 

only three weeks from completion. 

The Bureau found adequate indication from the filings and statements 

provided by EMLICO that insolvency was clearly raised .and placed before the Division 

and ultimately the Commissioner. 

1. DOl did not examine the issue of EMLICO conducting a run-off operation in 

another state of the United States as opposed to Bermuda. DOl did not evaluate the 

consequences of a run-off operation with respect to EMLICO and what was known about 

EMLICO's total known exposures. 

m. The Bureau found that the DOl's financial exam group and the EMLICO 

Working Group were like ships passing in the night - working independently and never 

communicating. The Bureau also notes that the head of financial examination testified 

that there were problems with production of information by EMLICO and EIC right at 

the time of the redomestication application. Apparently no communication of the 

14 



problems was ever forwarded within DOL The Bureau's review of the Working Group 

process indicates that the financial exam was apparently irrelevant to the Working 

Group's process and ultimate determination. 

Throughout its review of the DOl's actions, the Bureau was impressed by two 

things. One was the speed by which a unique and complex transaction was approved. At 

a reinsurance conference in Cambridge, materials were distributed which characterized 

the review by DOl as ''the Due Process Express." The Bureau's interviews with many 

advocates and clients of DOl indicated that even the most routine matters took 

considerable time to get approved at DOL 

The other factor the Bureau noted was the general lack of technical expertise of 

the personnel assigned to this particular transaction and the companies involved. In some 

cases the employees were not familiar with basic terms that were applicable to the 

companies in question. In other cases employees had little or no experience or came from 

employment backgrounds other than insurance. 

Recommendations 

1. The DOl should complete aU fmandal examinations in their regular course 

without suspending them for pending regulatory matters. Currently, if DOl is 

conducting a financial exam of a company seeking a regulatory action, the financial exam 

is suspended. The DOl hearing officer informed the Bureau that the reason for this policy 

(a policy which lower level employees are unaware of) is so that the action taken can be 

added to the examination report as a "subsequent events footnote." The Bureau questions 
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the logic of this policy. If a company is seeking DOl action or approval, DOl should 

complete the exam to ensure they have a clear understanding of the company's financial 

health. A report can be produced later or an addendum can be added to memorialize the 

regulatory action taken if subsequent events so require. 

2. Legislation should be enacted requiring a hearing with sworn testimony before 

any redomestication is approved. Broad notice requirements for the hearing should 

be included. Currently, there is no requirement for a hearing for a redomestication 

pursuant to s. 49A. The original hearing that was held on June 20, 1995 regarding the 

EMLICO matter was conducted pursuant to the Holding Company Act. Because the 

hearing was only required for the Wilmington Trust portion of the transaction, notice was 

limited to Wilmington Trust and an ad in the Boston Globe. The reinsurers, the 

Massachusetts Insurance Insolvency Fund, and others who had interest and information 

relative to EMLICO's reorganization and redomestication, particularly their 

environmental exposures, did not receive notice, did not attend the hearing and thus, 

submitted nothing for the record. The DOl Commissioner told the Bureau in describing 

the record, ''the hearing shows there is no information given to the opposite (Le. that state 

does not include Bermuda)." She further stated they received "no counter

indication ... from the Working Group." The Bureau suggests that DOl did not seek, and 

therefore did not receive, contradictory information at the original hearing because the 

individuals who possessed such information were not at that hearing. 
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The Bureau observed no objective analysis at DOL It recommends DOl construct 

its regulatory inquiries and procedures from more than one point of view. 

3. The current procedure whereby a company seeking an action pays for DOl's 

outside consultants should be abandoned. Companies should be assessed a pro rata 

share of the costs of DOl direct industry oversight. Under current procedure, the audited 

party pays for the experts upon whom DOl relies when making regulatory decisions. 

This creates an issue as to where the consultants' loyalties lie. Conflicts of interest must 

be avoided. Divided loyalties can only create problems in the long run. The use of 

outside consultants, as members of a working group, is a bad practice. DOl should rely 

on outside consultants to review their work, not blindly delegate legitimate oversight to 

third parties. The Bureau recalls a similar matter at the Central Arteryffunnel project that 

was addressed by the Attorney General. The Attorney General found that payment of its 

oversight personnel by the contractor to be overseen: "creates divided loyalties, results in 

pay and benefit inequities among staff performing similar functions, and has the 

appearance of a conflict of interest."s 

4. Formal written procedures governing working groups should be adopted by DOl. 

Procedures should be established requiring working groups to submit written and oral . 

testimony at the hearing. 

, Attorncy Gencral Harshbargcr lctter to Central Artcryffunncl Project ofScptcmbcr I, 1995. 
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Under the current DOl policy, the hearing officer and Commissioner both 

presume working group approval of the proposal absent their objections at the hearing. 

Thus, the hearing officer who renders a Decision and Order and the commissioner who 

adopts or rejects the decision as the fmal regulatory authority, both act based on the idea 

that "silence is acquiescence." In the EMLICO case this DOl process culminated with 

the Working Group never communicating with the Commissioner and the hearing officer. 

The result is that the people with the most information about the proposal have no direct 

input into the final decision. The Bureau found that this process, rather than foster 

neutrality, fosters ignorance about the specific transaction and the implications that flow 

from it. 

The Commissioner has asserted that the Working Group process was an extensive, 

comprehensive process. The Bureau found that simply was not the case. The Working 

Group, in fact, was in large part irrelevant to any of the decision-making and only had 

meaning in the context of reviewing facilitating documents. The Bureau made the 

determination that the Working Group process was totally inadequate, yet given the 

process set up by the Commissioner, it made no difference. The limited information that 

was developed was not communicated to anyone outside the group. 

The Commissioner told the Bureau that she was informed that a hearing officer is 

needed as the signal that the Working Group has finished its work. This presents an 

opportune time for the Working Group to provide a report to the Commissioner. 
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5. The Division of Insurance should forthwith commission a management study in 

order to create a more effective, efficient, and responsive Division. As noted 

throughout this interim report, there is within the DOl an absence of information flow and 

informed decision-making. Numerous personnel transfers, Division restructurings, a lack 

of written internal procedures and guidelines governing work has, in the Bureau's view, 

seriously impaired the work of the Division and must be addressed. 

The Bureau suggests that the Commissioner of DOl should forward copies_of the 

management study with recommendations to the Speaker, Senate President, Senate and 

House Ways and Means, and House and Senate Post Audit and Oversight Committees 

upon completion. 

6. Based upon its review, the Bureau has questions about the role and operation of 

the Massachusetts Insurers Insolvency Fund (MIIF) and its relationship to DOl. 

The Bureau recommends that the Committee direct it to conduct further inquiry in this 

area. 

7. The Bureau incorporates by reference its recommendations proposed in its 

preliminary report (attached as Exhibit 2). 

The Workin& Group 

The initial meeting between DOl and EMLICO occurred on February 27, 1995, 

six days after EMLICO president and CEO filed an application to continue business 

19 



operations of EMLICO into Bermuda. The Commissioner, an assistant commissioner, a 

representative from Coopers and Lybrand, and the president of EMLICO participated in 

the meeting. (Commissioner letter to HP AO Director 6-24-97 attached as Exhibit 3 ). 

According to the assistant commissioner, the meeting lasted approximately one 

hour and was held at DOL The assistant commissioner stated that they were shown a 

"short flip chart." He further described the meeting by stating, "it was pretty much a one

sided meeting ... it was the company's initial presentation to the Division." 

That same day, February 27th, the assistant commissioner was chosen as a 

"committee of one" to form and lead a working group for the project. He sent a note to 

the then (now deceased) General Counsel of DOl about the meeting. In his note, he 

suggested two particular people to work on the transaction and asked the General Counsel 

for his thoughts on the matter. In sworn statement, contrary to this document, he stated 

that he and the Commissioner were the only two who made the decision as to the 

members of the Working Group. For her part, the Commissioner. testified that she had no 

input as to the membership of the Working Group . 

. In his sworn testimony, the assistant commissioner (who was now the Working 

Group leader) stated that he and the DOl counsel were the sole DOl members of the 

group, along with an attorney who served as the outside counsel for DOL In his 

testimony on a later day, however, he indicated that his memory had been refreshed since 

the prior statement. He remembered that there were two other '~unior" members of the 

group, a CPA and an attorney. He stated that they each played minor roles at the 

beginning of the process. The DOl counsel concurred on there being two "junior" group 
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members at the initial stages. She further stated that, "due to resources, they were 

diverted into some other business ... " 

The Working Group leader stated a working group is a democracy, but that one 

person would take the lead. In the EMLICO matter, he was the undisputed leader. 

"Generally speaking, the job of the Working Group is to review and evaluate the 

transaction as presented to the company with an eye towards making a recommendation 

. to the Commissioner as to whether that transaction met the requirements, "he said; .. He 

further described a working group as, "a way to get work done efficiently and to divide 

responsibilities and work that needs to be done. It's an informal process." 

The leader of the Working Group testified that he spent, "a fairly small percentage 

of my time. I would say spread over the period of a week, maybe a day, half a day, a 

week on EMLICO related matters." The DOl attorney on the Working Group testified 

that she spent a total of about half a day per week working on EMLICO. 

After the initial February 27, 1995 meeting, the next formal action taken by DOl 

occurred on March 9th when there was a meeting between EMLICO, DOl, and the 

"related advisors." Present at the meeting were the Working Gro.uP leader, the DOl 

. attorney on the Working Group, and representatives from Coopers and Lybrand, 

Shearman and Sterling, and Debevoise and Plimpton representing EMLICO. A typed 

outline with the heading. "Electric Mutual Reorganization Issues List- March 9, 1995" 

memorialized the meeting. It listed topics for discussion such as the mechanics of the 

trust, the change in control, and the procedure for redomestication. 
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The next day, on March 10th, the Working Group leader sent the Commissioner a 

one paragraph note stating that LeBoeuf, Lamb, Greene, & MacRae had been engaged as 

outside legal consultant to assist DOl in its review. The note also indicated that based on 

the infonnation provided by EMLICO, he thought the reorganization was "doable ... " 

According to the Working Group leader in testimony before the Bureau, LeBoeuf, 

Lamb was chosen as DOl's outside legal consultant because LeBoeuf had previously 

done work involving Bennuda. The Working Group leader explained, "even the short 

presentation [of February 27th] raised in my mind certain red . flags relating to the 

Division's ability to review the transaction appropriately ... because .. J knew the Division 

didn't necessarily have anybody with expertise in Bennuda legal matters or financial 

matters." Although apparently chosen for their Bennuda law expertise, LeBoeuf was not 

asked, nor did they provide any comparative written legal analysis of Bennuda law versus 

Massachusetts law. 

In his testimony, the group leader stated that he didn't recall any meetings other 

than February 27 and March 9 meetings about EMLICO. Instead he stated there were 

phone conferences and "primarily an exchange of documents between the company and 

the division and our legal advisors." He did not recall a time or a date for phone 

conferences nor did he keep notes on the conference calls. "I am not a good note taker," 

he explained. 

There were several drafts of documents that circulated among many attorneys for 

EMLICO and DOl attorneys and staff. The documents included drafts of the assumption 

agreement, trust document, and commutation and release agreement, among others. 
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These preparations were mainly documents required to effectuate the corporate 

realignment. According to the EMLICO Working Group leader, they "commented" on 

the documents prepared by EMLICO's attorneys. The DOl attorney on the Working 

Group described the process by saying, "we walk through documents." 

DOl's focus on the drafting of the documents was misplaced. It seems to have 

elevated the form of EMLICO's transaction over the substance. DOl analyzed the 

documents and made repeated recommendations about drafting. It is not clear why the 

Division felt the need to enmesh itself so thoroughly in drafting provisions. 

The Division should review facilitating documents to evaluate their content for 

correct legal terminology and legal implications. However, in its "walk through 

documents", DOl did not undertake a thoughtful analysis of the implications of this 

complex multi-faceted reorganization of a mutual insurance company. More important, 

the Division, as the regulatory agency, needed to serve as a critical eye analyzing the 

potential ramifications of the reorganization. DOl needed to carefully examine the 

impact ofEMLICO's relocation not only outside of the Commissioner's jurisdiction, but 

outside of the country and the membership of the National Association of Insurance 

Commissioners (NAIC). 

One of the stated objectives of the reorganization was "to avoid the risk that 

Massachusetts will have to bear the distraction and burden of any possible future 

administrative proceeding." According to testimony, the Working Group never requested 

clarification of the phrase; a phrase that was repeated throughout the process. In fact, one 
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member of the Working Group stated, ''to me, it had very little meaning." The witness 

could not recall this issue ever being addressed by the Working Group. 

DOl is required to periodically audit companies within its jurisdiction. There was 

such an examination of EMLICO and EIC on-going at the time the reorganization 

proposal was pending. The Working Group leader indicated that he spoke with the chief 

administrative examiner as part of his role in the Working Group. The DOl attorney on 

the Working Group testified that she didn't have any contact with financial examination 

people. 

The chief administrative examiner testified that the Working Group leader did 

speak with him, but that the conversation consisted of the Working Group leader 

instructing the chief administrative examiner to suspend the exam. The chief 

administrative examiner further testified that the Working Group leader did not ask him 

about the financial exam findings nor did he ask how close the exam was to completion. 

The chief administrative examiner informed the Bureau that only 2 or 3 weeks 

more were needed to complete the examination. He also indicated that the field 

. examiners had already been released to other jobs; the remaining work was being handled 

by the examiner in charge. Thus, the results could have been known before EMLICO left 

the country. They were not. 

Apparently, this exam cancellation decision was rendered without the knowledge 

or consent of the assistant commissioner in charge of the financial exam unit. She 

testified that she was not aware that the financial exam was suspended. Instead she 

indicated that she only learned of the suspension when she began preparing to give a 
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sworn statement before the Bureau. This assistant commissioner also told the Bureau that 

the examiners had experienced problems with the companies' lack of cooperation with 

the exam process. She stated that she was unaware that while the companies were 

causing delay with the exam, they were also pushing for a June reorganization approval. 

Outside Sources of Information 

The Working Group leader was aware that several insurance companies had 

begun boosting their reserves for similar potential exposures. EMLICO, as mentioned, 

had $0 posted for actual reserves and $25 million for litigation defense. They had 

adopted a position of non-coverage for environmental pollution. The lack of loss reserves 

by EMLICO was never appropriately analyzed in EMLICO's request for restructuring 

and redomestication. 

This fact is especially troubling given that DOl receives business publications 

such as the Wall Street Journal, Business Insurance, and National Underwriters. These 

publications could have given DOl fertile ground for questioning. For example, The 

Wall -Street Journal reported as early as February 3, 1993-that companies were-boosting 

their reserves for asbestos and environmental claims. EMLICO had no loss reserves. 

National Underwriter, Property & CasualtylRisk & Benefits Management of April 17, 

1995 reported that the NAIC would require "insurers and reinsurers ... to separate and 

disclose their long-tail asbestos and pollution payments." These "new NAIC rules are on 

top of the disclosure requirements made by the Securities and Exchange Commission in 

June of 1993, which require insurers selling securities to file annually their long-term 
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liabilities on 10K fonns." Further, liability based restructurings had already been 

occurring in the industry prior to 1996.6 

Also, DOl possessed its own documents that should have led to financial 

questions for EMLICO. For example, contained within one DOl document was a 

reference to the balance sheet of EMLICO. A supervising analyst wrote, "there was 

plenty in here that concerns me!" When shown this document, the Working Group leader 

testified that he was unaware to what the supervising analyst was referring. When asked 

if this would have prompted him to ask about IRIS failures 7 or to talk to the analyst, he 

replied, "it may have." 

According to the head of the Working Group, despite the IRIS failures by 

EMLICO he never asked EMLICO for an explanation, nor was he aware of anyone else 

asking for an explanation. However, the analyst wrote in the same document mentioned 

above, "where is co. [company's] response to IRIS ratio failures." Thus, the failures were 

recognized as an issue by at least one fmancial person at DOL The head of the Working 

Group testified that he did not even know how many tests EMLICO had failed. 

He also testified that DOl generally requests a response from a company only . 

when they fail three or more tests. Thus, EMLICO must have failed at least three tests, 

assuming DOl followed its own policy. The Bureau pointed out to the Working Group 

6 Cameron and Coby, lIT Hartford, (1992); Crum and Forster, Talegen (Xerox), (1993); Cigna, CCI, INA, 
(1995); Home Insurance Co., Home Holdings, Inc., Trygg Hansa AB, (1995). These liability based 
restructurings were designed to place environment claims in a run-off company. These actions sought to 
utilize the available reinsurance and in some cases treated reinsurance contracts as if they were actuarial 
company reserves. 
7 IRIS is a series of 12 tests. Failure of3 or more of these tests alerts DOl as to potentially troubled 
companies. DOl employees describe it as an early warning system. One DOl employee indicated that the 
tests are designed to fail 15% of companies, thus the tests indicate, that ''you might be building up to a 
problem." 

26 



leader that since he did not know how many tests EMLICO failed, he could not know 

whether to seek a response. His response to this was, "it's not my job." The Bureau 

asked ifEMLICO's financial stability would be pertinent to him as leader of the Working 

Group for the reorganization. "Clearly," he replied. When the Bureau attempted to ask 

him a question relating to the failures being indicative of the company's financial 

stability, he interrupted and stated, "I had made an independent analysis of the company's 

fmancial condition. That's my particular area of expertise." Here again, the Bureau 

found no connection between the Working Group and the financial examination 

personnel on the crucial issue of solvency. 

Meanwhile, after th~ March 9, 1995 EMLICO meeting at DOl, the almost 

ministerial process of analyzing the facilitating corporate documents proceeded. During 

this process, the Bureau noted with interest that EMLICO continuously updated the 

reinsurers about the growing number of asbestos claims. Despite these disclosures, and 

despite a .history of keeping reinsurers informed, EMLICO apparently did not similarly 

inform the reinsurers that they were seeking approval from DOl to redomesticate to 

Bermuda.8 

8 Remarks by David M. Raim ofChadboume & Parke to EMLICO's reinsurers in London (11119/91) and 
Boston (11121191). Mr. Raim, in speaking to EMLICO's reinsurers about their legal situation vis-A-vis GE 
stated, ''the question is whether simply to jump off the cliff lemming-like into the abyss of litigation with 
GE. Given the potential enonnity ofGE's exposures, the amount of resources GE can throw into this and 
the generally unfriendly courts in the U.S., it is unlikely, in the extreme, that EMLICO could ever 
completely escape liability. As such, this is a major problem which will likely gnaw at us and at you over 
the years." Later in this same speech, Mr. Raim stated in reference to the liability, "our contractual 
liabilities ... we cannot wish away." 

He further stated EMLICO waS put on notice in 1984 ofGE's claims pertaining to poisonous and 
carcinogenic PCBs (polychlorinated biphenyl fluids) which were found in the thousands oftransfonners 
and millions of capacitors that GE had manufactured. 
(transcript of speech). 

Also discussed in this 1991 speech was the fact that the non-binding arbitration between EMLICO 
and GE was decided against EMLICO in an interim ruling of March 27, 1991. This ruling was a "setback" 
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There were many sources of information, beyond those previously mentioned, 

available but not utilized by DOL Along with trade publications and DOl's own 

documents, the Environmental Protection Agency (EPA) could have been a source of 

information. All of the DOl employees offering testimony to the Bureau stated that they 

had not communicated with the Environmental Protection Agency ·in connection with 

EMLICO. They did not contact the EPA despite the potentially enormous liabilities 

EMLICO faced due toGE's superfund and other state environmental' sites. The.:EPA 

confirmed this in writing to the Bureau. On this issue of the availability of information, 

one witness stated, " ... my expectation as an insurance regulator is that a company has a 

duty and a responsibility to provide fulsome disclosure of everything material to the 

transaction that they present to the Division, and we expect to rely upon that." This 

absence of a level of independent inquiry by the DOlor its Working Group, the Bureau 

suggests, should be cause for concern. 

Meanwhile, the process of transaction approval continued and on June 7, 1995 

Wilmington Trust informed DOl of its intent to file a form A application to gain control 

ofEIC. Also at that time, Wilmington waived their right to twenty days of notice prior to 

the hearing. This cleared the way for a June 20, 1995 hearing. 

for EMLICO especially because EMLICO's chosen arbiter signed onto the adverse decision. According to 
Mr. Raim, GE saw the decision as a "victory" became "aggressive" and threatened to sue EMLICO for 
environmental clean up costs as a result of the favorable ruling. This potential liability is "staggering," 
legal costs will be "staggering," and could result in "massive payments over many years", according to Mr. 
Raim. 
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Wilmington Trust 

1. The Creation of the Trust 

One of the key elements in the EMLICO transaction was the transfer ofEIC stock 

ownership to a trust. This was part of the overall restructuring plan to permit EMLICO to 

cease writing new policies and conduct an orderly run-off of its existing policies, its so-

called long-tail exposures. To implement its orderly run-off, EMLICO intended to sell 

100% of its stock of its wholly-owned subsidiary, Electric Insurance Company, to a 

newly formed Massachusetts Mutual Insurance Company, and, immediately following 

this sale, planned to transfer substantially all of its insurance business and assets, other 

than those involving GE policies, to EIC. Subsequent to this and upon approval of 

Bermuda's Insurers' Admissions Committee and the Massachusetts Insurance 

Commissioner, EMLICO planned to continue into Bermuda. EMLICO would thus 

become a Bermuda Mutual Company with GE and a GE affiliate as its only policyholder. 

The trust would serve to insulate EIC's assets from environmental and asbestos claims 

made against EMLICO. In its review of EIC Board of Directors' minutes, the Bureau 

notes that EIC had a prior affiliation with Wilmington Trust dating at least to August, 

1993. 9 

9 Quoting from the minutes of a Board of Directors meeting of the Electric Insurance Company on August 
20, 1993: "~" "That the President, Treasurer, Assistant Treasurer and Secretary of this Corporation, 
any two acting together, be and they hereby are authorized to deposit with Wilmington Trust Company of 
Wilmington, Delaware, all or any part of the securities and/or property owned by this corporation and to 
enter into an agreement on behalf of this corporation with said Wilmington Trust Company upon such 
terms and conditions as such officers shall deem to be requisite and proper, said agreement to provide, 
among other things, the manner in which such securities and/or property so deposited with said 
Wilmington Trust Company and the income therefrom may be held, withdrawn, and/or disposed of, and 
shall designate the officers of this corporation who shall give directions with respect to such securities, 
property, and/or income and any other matters or things reasonably pertinent to the deposit of such 
securities and/or property." 
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The Commissioner's Role in the Trapsaction 

Other than designating the Working Group leader, the Commissioner informed 

the Bureau that she had no input as to the membership of the Working Group or its 

agenda. She did not meet with the Working Group. She did not conduct the ·original 

hearing on the EMLICO matter. She did not attend the original hearing on the EMLICO 

matter. She did not know if she saw the financial projections for EMLICO before she 

approved the redomestication. 

The Commissioner asserted that she wanted to be "neutral" and "objective" about 

the reorganization proposal. She was asked how she balanced being "neutral" with being 

informed. She testified that to inform herself she looked at the statute, the docket, the 

transcript, and ''to the knowledge that you have." She further answered, "[i]f you see 

something that doesn't make sense, you don't go to the Working Group because that's 

really, you know, their job is by that time they've had a lot of battles and fights generally 

and discussions. But you go to someone else in the Division and say what do you think? 

What do you think it means?" As noted previously, this process fosters ignorance and 

lack of communication. 

When asked how she monitors the performance of Working Groups the 

Commissioner indicated that ''there's usually some senior staff person on the Working 

Group." She was asked further questions to assess the extent to which Working Groups 

are actually monitored. She was asked how she ''typically'' learns that the Working 

Group has completed its work and thus, that a hearing officer is needed. She replied, 

"[t]ypical, there is no typical. I'm sorry but there really isn't." The Bureau believes that 
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this is exactly the problem. Apparently there simply is no ''typical'' way of handling 

recurring situations with DOL Working Groups are used regularly, yet there is no 

''typical'' procedure for determining when they have completed their work. Instead, the 

procedures are ad hoc and informal. 

An illustration of the informal manner in which DOl manages their regulatory 

function is the lack of documentation DOl produced and maintained on the EMLICO 

transaction. The Commissioner herself when testifying about delegating authority stated, 

"[t]he Division of Insurance doesn't quite work always with pieces of paper." This 

haphazard approach where the Commissioner monitors Working Groups by leaving it up 

to the senior staff person on the group, is further compounded when that senior staff 

person also "doesn't quite work always with pieces of paper." For example with the 

EMLICO matter, the Working Group leader, as previously noted, did not keep notes. "I 

am not a good note-taker," he told the Bureau. 

Under the current DOl Commissioner, the Division has experienced substantial 

division restructurings. Employees are shuftled from one job to another. The Bureau 

asked DOl employees about the restructurings and their impact on morale and the ability 

to function. As one DOl employee who has had approximately nine jobs in eight years 

stated, "people don't like change .. .it's the job of management to try to ease that feeling 

and to help people understand what the mission of the agency is and try to deal with 

that." The Bureau suggests that moving people from job to job requires a significant 

learning curve. The moves also inhibit the development of institutional memory. 
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The reorganizations within DOl, combined with the aversion to policies, result in 

a division that seems not to learn from its own experiences. When a recurring problem or 

issue arises, the people once aware of a pertinent transaction are either in a new position 

or have left DOL 

The Commissioner and the Law 

During her testimony before the Bureau, the Commissioner selectively chose to 

. offer her opinion involving the insurance laws or legal implications of various regulatory 

actions taken by DOl regarding EMLICO. The Bureau believes that when the 

Commissioner felt inclined to answer a question involving law, she answered it; when 

she chose not to answer, she asserted her non-lawyer status. 

The Commissioner was asked in sworn statement what she saw as her principal 

duties and role as the Commissioner of Insurance. She replied, "executing the laws that 

exist ... One takes the laws that exist and according to what they say implements them." 

When asked how she would defme a policyholder of a mutual insurance company, she 

replied "[i]nterestingly enough, in Massachusetts, the statutes do not give a definition." 

(she then went on to give a definition) 

When asked about the areas of expertise of the outside legal consultant to DOl, 

she stated, "since I'm not a lawyer, I cannot speak to their expertise generally." The 

Commissioner was later asked a series of questions about the Massachusetts Insurance 

Insolvency Fund and GE's letter purporting to waive any claims to it. She responded by 

stating, "(the Acting General Counsel for DOl) hates it when we non-attorneys play 
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lawyer .. .1 may get kicked under the table, but...1 don't -- until you would really have 

something go before the courts, one would not know if either document would be 

successful. " 

When she was asked about not giving notice of the hearing to the Insolvency 

Fund, she stated "[t]he law says, you know, when you have to notify and when you don't. 

That was not notifiable. Redomestication is not notifiable." On the same notice issue 

she further stated, "[m]y lawyers decide.when hearing notices are necessary. It's obvious 

that the Department or Division did a notice that met the law." Thus, she felt comfortable 

asserting that the redomestication was not notifiable under the law, and that the division's 

notice on the reorganization conformed to the law. Under GL c.175, s.206B, it was the 

Commissioner who had the authority to decide what "other persons" received notice. She 

would not, however, assume responsibility for the notice. As the final regulatory 

authority, the Bureau believes that ensuring all interested parties are informed was her 

responsibility as well. 

On the issue of state, the Commissioner said, "I know at one point I did -some 

digging because I was nosy. And of course, the Working Group and I were separated on 

the issue of what our statute said regarding state. And I remember using a dictionary and 

a few other little things, some resource books." When asked what her conclusion on the 

issue was she stated, "it was going to be interesting to see what the legal people came up 

with. My read was that yes, Bermuda was a state." 

She was then asked if she had read the memorandum prepared by EMLICO's 

attorneys on the issue of "state" she replied, ."1 honestly don't think that I read it before 
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the 28th (the date she approved the reorganization and redomestication), but I might have. 

And the reason I say that is because it is unlikely that I would have read it before the 

decision and order." 

She was then asked if she had read any legal analysis prepared by Shearman and 

Sterling on the issue; she indicated that she had not. When she was asked about the 

definition of state under Mass. insurance laws, she responded, "I'm not an attorney, so 

I'm not going to opine on that." It was pointed out to her that she had indicated, based 

on her reading of 49A, she felt comfortable with the idea that state included Bennuda. 

(In fact she testified that her "read" was that "state" did so include Bennuda). She 

interrupted the question and replied, "I did feel comfortable. But I also know as a non

attorney that you're a fool if you play lawyer for yourself. You wait to see what the 

experts come down with." Apparently, however, she never was apprised nor did she ask 

what the lawyers "came down with." 

The Bureau asked if there was a written memorandum on the definition of state 

produced by the division. To which she responded, "I don't know necessarily that they 

had to write one. We've had other redomestications to states, and they didn't have a 

written opinion that Maryland was one or Michigan was one." 

In further discussing the meaning of state, the Commissioner was asked if the 

meaning of state in 49A was ambiguous, she replied, "[t]here was no definition of state. 

It said state, and this is probably venturing into the paralegal, but my training has been 

when there is no defmition, you used the dictionary definition." She further testified on 
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the definition of state that there was "no contrary view by the Working Group either 

which meant that they had accepted the definition." 

The Commissioner was asked about the NAIC and its membership. She was 

asked if any foreign nations were members. She replied, "Well I do not know federal law 

well enough to know what the Commonwealth of Puerto Rico is .. .! don't know what the 

Virgin Islands are .. " In further discussion of the NAIC she was asked if the fact that 

Bermuda was not a member of the NAIC caused any regulatory concerns, she answered, 

"It depends on their state laws." 

In further discussing the NAIC and the difference between foreign and alien 

insurers she stated, "The NAIC takes the position, and by the way, incorrectly based on 

two federal treaties, that it would be any insurer whose primary home, it depends on what 

they call them in different countries, but let's say head office, is not in the United States, 

its territories, and the District of Columbia, yeah, of Columbia. But NAFTA has 

obviously superseded that." 

The Bureau notes that in this instance the Commissioner is offering a legal 

opinion or such for reaching matters as two federal treaties and asserting that NAiC's 

legal opinion is incorrect. 

On March 23, 1995, the law firm of Shearman & Sterling provided the DOl 

Working Group with an analysis that supported EMLICO's proposed redomestication to 

Bermuda. Within this document Shearman & Sterling asserted that Bermuda is a "state" 
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under Chapter 175 section 49A and that the plain meaning of "state" or ''the most 

common definition of state found in dictionaries and in various u.s. court decisions is 

'any political union of people', which includes foreign states." The DOl did little to 

assess the validity of the EMLICO position. DOl did not seek an Attorney General's 

opinion, nor did LeBoeuf, Lamb, Greene & MacRae, outside counsel to DOl, prepare a 

written analysis of the statutory scheme. 

The Commissioner repeatedly has told the HP AO Bureau that she is not a lawyer. 

Yet, to decide the meaning of state which Shearman and Sterling said was "central to 

EMLICO's reorganization" the DOl Commissioner told the HPAO Bureau she did the 

following: "[I] did some digging because I was nosy ... the Working Group and I were 

separated on what our (Mass.) statute said regarding state. And I remember using a 

dictionary and a few other little things, some resource books." It was unclear, from the 

Commissioner's testimony, if she even consulted the Massachusetts statutes regarding the 

definition of state. She told the HP AO Bureau regarding the ultimate meaning of "state" 

for the purposes of the EMLICO redomestication: "It was going to be interesting to see 

what the legal people came up with. My read was that yes, Bermuda was a state." The 

Bureau found this curious because under the process she designed, she would have no 

reason to make an independent assessment. 

Asked for more clarification regarding her procedure in defining state, the DOl 

Commissioner said she did consult the Mass. General Laws and saw that (section 49A ) 

"statute in and of itself or that section of the statute did not define it, I can't tell you in 

what order but I know I flipped through some of my insurance dictionaries. I flipped 
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through ... your basic Webster's Collegiate ... and I did a little looking around in some of 

the insurance books that I keep in the office." The Commissioner admitted: "I did not do 

legal research, but I found nothing contrary to the defInition that I knew." DOl accepted 

the proponents' defInition at face value so that Iran, China, or Zanzibar could also be 

states. 

The Commissioner obtains her authority to allow a "domestic" insurer to become 

a "foreign" insurer under section Chapter 175, section 49A of the MOL. The language 

of that statute reads in part: "Any domestic insurer may, upon the approval of the 

Commissioner, transfer its domicile to any other state in 'which it is admitted to transact 

the business of insurance, and upon such a transfer shall cease to be a domestic insurer, 

and shall be admitted to the commonwealth, if qualifIed, as a foreign insurer." 

The Commissioner is directed by the statute to verify that the policyholders of a 

company seeking redomestication under 49A are not harmed. That section reads: "The 

Commissioner shall approve any such proposed transfer unless he shall determine such 

transfer is not in the interest of the policyholders of this Commonwealth." 

This language is quoted in the letter from two attorneys for the law fum of 

Shearman and Sterling in New York City "in support of EMLICO's proposed 

redomestication to Bermuda." 

The Commissioner has maintained that she was authorized to approve the re

domestication of EMLICO because she saw that the only policyholder, after the 

reorganization, was OE. The statute allowed a change from "domestic" to "foreign" 

insurer status if qualifIed, unless the Commissioner could determine that such a transfer 
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of domicile was "not in the interest of the policyholders of the Commonwealth." The 

Sheannan and Sterling memorandum specifically referenced General Electric's consent 

to EMLICO's redomestication. General Electric apparently made representations to DOl 

to that effect. 10 The DOl Commissioner told the Bureau in sworn testimony that "When 

GE said to us, and it was actually (the president of EMLICO), but the family said, okay, 

we're going to take most of the non-long-tail GE and the non-GE business, put it in EIC 

(Electric Insurance Company), put the assets with it. We're going to take the GE 

business that is really GE that it long-tailed that we want to go in runoff ... That made 

absolute sense in terms of how one sees large corporations deal with captives, use of 

captives, et cetera." (sic) 

The Shearman and Sterling Memorandum 

In a transmittal letter dated "March 23, 1995" and headlined "EMLICO" the law 

firm of Sheannan and Sterling advised the DOl outside counsel that "As we agreed at 

our meeting with you last Friday, enclosed is a memorandum in support of EMLICO's 

. proposed redomestication to Bermuda." The transmittal letter noted an "enclosure"and a 

"cc" to DOl's EMLICO Working Group leader, the DOl staff attorney to the Working 

Group, and the president of EMLICO. The enclosure was a memorandum entitled 

"Proposed Redomestication of EMLICO." This memorandum was addressed to the 

"Assistant Commissioner (for) Licensing and Financial Analysis" at the DOl address in 

Boston, and to the attorney at the law firm serving as external legal consultant to DOL 

10 See, for example, the letter from the Vice President and Treasurer regarding the state guaranty fund in 
section entitle FUND, specifically "The Waiver Seems To Have Simply Materialized." 
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This law firm's attorney served as a full member of the EMLICO Working Group, 

according to the DOl assistant commissioner identified in the memorandum address. 

Although the memorandum listed several "integrated steps" regarding the 

reorganization of "EMLICO's insurance operations," Shearman and Sterling stated that 

"This memorandum is addressed principally to EMLICO's proposed redomestication 

and, in particular, to your request for support that the Commissioner has authority to 

approve EMLICO's redomestication to Bermuda under Section· (sic) -175:49A of the 

Massachusetts Insurance Code." 11 Excluding the one page transmittal letter,the 

memorandum is a 15 page document. The memorandum concluded that "In summary, it 

is our strong view that the Commissioner has authority under Section (sic) 175:49A to 

approve EMLICO's redomestication to Bermuda." Unlike the transmittal letter, there 

was no attributed author of the memorandum, only the name of the law firm, Shearman 

and Sterling, appeared under the summary view. 

The Bureau noted in the memorandum that Shearman and Sterling specifically 

referenced "your request for support that the Commissioner has authority ... " In sworn 

testimony, the leader of the 'EMLICO Working Group told the Bureau_that the external 

legal counsel (LeBoeuf, Lamb) "at our request, had done some research into the issue (of 

the definition of "state" ), and it was determined by the Working Group that the 

company's (Shearman and Sterling's analysis) response was adequate." The HPAO 

Bureau questioned the leader of the EMLICO Working Group on the type of analysis 

done by LeBoeuf, Lamb. "[T]hey did not have a written submission to the Division (of 

11 The Bureau notes that the appropriate reference to the Massachusetts statute is Chapter 175, section 
49A, not "Section 175:49A." 
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Insurance), nor did we discuss one," the EMLI CO Working Group leader said. Likewise, 

the DOl staff attorney who was a member of the Working Group recalled that the 

EMLICO Working Group "asked outside counsel to address every issue that was raised 

by the memo (of Shearman and Sterling) ... " Asked by the Bureau if LeBoeuf, Lamb, the 

outside counsel, offered ''to provide a memo", The DOl staff attorney and member of the 

EMLICO Working Group replied, under sworn statement: ''Not that I recall." Further 

asked "if DOl asked for one (a written memo), the staff attorney replied: ''No, we didn't 

ask for one. I do recall that." 

The DOl staff attorney told the HPAO Bureau that in her experience at DOl 

(more than 10 years) "written legal opinions are not typically requested in the 

transactions that I work in." The DOl staff attorney also acknowledged that the 

redomestication of a domestic insurer to a foreign country was an issue she had never 

previously confronted. She also told the HP AO Bureau that she personally thought the 

"word 'state' in the context of the statute struck me as a potential bar to the (EMLICO) 

transaction." The DOl staff attorney told the HPAO Bureau that "Section 49A, the 

redomestication law, was new to me. It was new to the state. We didn't have one 

before." The DOl staff attorney and member of the EMLICO Working Group "did not 

analyze it (49A), myself. We relied on outside counsel to do that for us." The external 

counsel "discussed" the Shearman and Sterling memorandum after conducting research to 

verify and "looked at a number of sources to test conclusions that had been reached" by 

Shearman and Sterling. This "allayed" her "fears" and "concerns about the statute as a 
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bar to the transaction." Nonetheless, there is no written record of the external counsel's 

research. 

The Hearing 

The Deputy General Counsel who was made hearing officer for the EMLICO 

transaction, learned of his appointment in March or April of 1995. He was unable to 

recall whether the then General Counselor the Commissioner herself asked him to 

conduct the hearing. He indicated whoever it was made the request in person. He was 

unable to recall if he was informed by either the General Counselor the Commissioner, 

why he was chosen. The DOl hearing officer testified he spent a portion of each 

workday from the beginning of June until the hearing on June 20th, preparing for the 

hearing. 

According to the hearing officer, he had previously acted as a hearing officer 

approximately ten to twenty times prior to the EMLICO transaction. When asked when 

he conducted his last hearing prior to EMLICO, he could not reCall. He also could not 

recall whether a significant amount of time had elapsed between hearings, or whether the 

interval was relatively short. 

As -part of his responsibilities as a hearing officer, he testified that he set the date 

for the hearing and determined who received notice. In preparation for the hearing, he 

testified he reviewed the applicable statutes and read the submissions to the docket. He 

stated he read a 10K filing of GE, which he received unsolicited from a member of the 

financial examination unit. The individual who supplied the 10K was the DOl chief 
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administrative examiner. This examiner testified that he believed that the 10K material 

would allow DOl to see if GE quantified their environmental exposure. "My plan in 

asking for that was if they quantified any exposures and we knew EMLICO was their 

reinsurer, it might give us a way to put a handle on the environmental reserves." 

The hearing officer asserted the only materials other than the 10K that he had 

access to were the materials contained in the docket. However, later in his testimony 

when asked about fmancial information pertaining to EMLICO and EIC, he stated, ''that's 

information I could easily have gone over to the financial surveillance and examination 

section and gotten for myself." When asked if he had done so in preparation for the 

hearing, he stated that he did not, despite the fact that the 1 OK he used to prepare for the 

hearing came from that section of DOL 

The hearing occurred on June 20, 1995. It lasted only 37 minutes. One DOl 

employee who attended the hearing, characterized it as very poorly attended. This person 

indicated that 30 people at most attended. None of the six witnesses at the hearing were 

sworn. The witnesses who testified were EMLICO's President, the Vice President and 

trust counsel with Wilmington Trust Company, another attorney serving as counsel to 

Wilmington Trust Company, a principal with Morrison, Mahoney, and Miller serving as 

counsel for EMLICO, an attorney with Shearman and Sterling serving as counsel for 

EMLICO, and an attorney with Debevoise & Plimpton serving as counsel to EMLICO. 

The president of EMLICO and the Vice President and trust counsel with Wilmington 

Trust Company were the principal witnesses. No one testified or offered written 
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testimony or other documents in opposition to the reorganization. All those offering 

testimony were proponents of the transaction. 

According to the hearing officer, Working Groups generally attend hearings 

pertinent to matters on which they have worked. They are notified of the hearing date 

according to the hearing officer. However, members of the EMLICO Working Group 

testified they were never so informed. The Working Group members noted Working 

Groups can simply come and observe, can testify orally, submit written testimony, or 

object to the petition's approval. 

DOl claimed the subject of redomestication required no public hearing, and that 

the matter was included for the sake of administrative convenience. The hearing officer 

testified that since the trust aspect of the transaction required a hearing, he conducted the 

hearing pursuant to MOL c.175, s.206B. He further stated that he does not typically take 

testimony under oath at 206B hearings. The hearing officer also stated that if the statute 

is silent on whether sworn testimony is required, it is within his discretion. He testified 

that he could think of no benefit to unsworn testimony, and there was no particular reason 

why he did not swear the witnesses. He further indicated he could not recall if he even 

considered swearing the witnesses. 

At the hearing, counsel for Wilmington Trust indicated he believed the Trust's 

acquisition ofEIC's stock was an action without precedent. So, in addition to a complex 

restructuring and proposal for a separation of policies into a run-off company and a 

profitable company remaining in Massachusetts, two novel issues present themselves; 
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redomestication to a foreign country, and, the transfer of control of a mutual insurance 

company's stock to a trust company. 

The hearing officer's approach to conducting the hearing was to add "levity" to 

the situation, and stress this was "not a court of law". He requested the EMLICO 

President to bear with him and stated his questions "may seem painful in their 

simplicity," but was hopeful that "everyone will educate me as I go through." 

The Commissioner's Approval 

On June 28, 1995, eight days after the hearing, the DOl Commissioner approved 

the decision of the heaTIng officer. She, as the fInal regulatory authority, signed of on his 

Memorandum of Decision and Order allowing the reorganization and redomestication of 

EMLICO to Bermuda. The hearing officer could not recall exactly when she approved 

his decision. "I don't recall whether she had it overnight; in other words, I would give it 

to her on one day and execute it the next or whether I, this all took place in the space of 

one workday. I just don't recall, but it was certainly no more than that," he said. On this 

issue, the Commissioner testifIed, "we both signed it the same day as I remember." 

A "very Peculiar" .Request 

On June 29, 1995, one day after the Decision and Order was rendered, Shearman 

and Sterling, who produced the "state includes Bermuda" analysis, faxed a letter to the 

legal consultant to the Working Group, LeBoeuf, Lamb. In the letter, they requested 

changes to the Memorandum of Decision and Order. This letter requested that certain 
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statements and characterizations contained in the order be modified or deleted. One 

requested change was the characterization of GE as EMLICO's parent. Shearman & 

Sterling requested that statement be deleted because EMLICO was a mutual insurance 

company and thus had no parent. Another statement targeted for modification was that 

"GE's considerable assets" would be available for claimants against GE. Shearman 

requested that be deleted from the order because they claimed "it appears out of place 

here." 

Another request made by Shearman and Sterling was that the word "unlikely" in 

describing the chances of EMLICO becoming insolvent, be deleted. They further 

requested deletion of the following sentence. "I find nothing in the record to indicate 

that either EMLICO or GE intend to pursue such a course of action" (referring to an 

intent to liquidate EMLICO upon arrival in Bermuda). The Commissioner's own 

testimony was instructive here. She indicated that in a run-off situation you mayor may 

not have enough money to pay claims at the end of the day. She also described an 

insolvency in a run-off situation as a 50-50 proposition. 

The leader of the Working Group was asked about the requested changes. He 

testified that it was the first modification request he had heard of. He found it ''unusual.'' 

He did not, however, inform the Commissioner about the request. 

The hearing officer was asked his reaction to the requested changes. He testified 

that it was "very peculiar." He testified that it was his decision not to change the order. 

He stated that he disagreed with the requested changes. He discussed the request with the 

Commissioner, who agreed with him that changes were not needed. 
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As mentioned, the hearing officer described GE as EMLICO's parent in his order. 

He informed the Bureau that he would "concede" that mutual companies, of which 

EMLICO was one, "typically" do not have a parent. However, he indicated that that 

minor matter was not sufficient to change the order. He further testified that although: 

... mutual companies typically do not have a parent...however ... under 
these peculiar circumstances where ... EMLICO will have one 
policyholder which would be General Electric company. And 
General Electric Company's organizational chart, not that I saw it, 
but I have to assume that their organizational chart would include 
their financial services segment, if you will; and EMLICO being one 
of the financial services companies in that segment, there is perhaps 
not a legally precise argument from an insurance regulatory 
perspective, but you could fairly make the general statement that GE 
is the parent of all the subsidiary groups that do business within the 
GE family of companies. 

He further testified about his impression of the relationship between GE and 

EMLICO, that "based on my knowledge of General Electric Company simply because 

I'm a citizen of the Unites States, but in particular I found the basis for the statement in 

the decision from EMLICO president's comments about GE's huge assets being available 

to pay claims." 

The requested changes were never made. 

Fantasy Phone Call 

DOl's outside consultant drafted a memo pertaining to an alleged conference call 

on the issue of the requested changes to the Decision and Order. The memo dated July 13, 

1995 indicated that the president of EMLICO had requested the conference call, the 

Working Group leader, a DOl attorney, an attorney from LeBoeuf, Lamb, and an attorney 
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from Sheannan and Sterling all participated in the call. According to this memo, the same 

changes that were requested on June 29th were requested again. 

Attached to the memo were sections of the order with handwritten notes and 

deletions to that effect, however at the end it stated, "[w]e are pleased that the above 

matters could be fully discussed and agreed upon." This sentence appears to indicate that 

DOl was going to amend the order. This was never done. This memo, which was dated 

more than two weeks after the hearing, and after EMLICO had left Massachusetts, 

suggests that EMLICO's president was still attempting to amend the order at that late 

date. 

The' conference call memorialized by the July 13th letter never happened, 

according to testimony received by the Bureau. The leader of the Working Group, the 

DOl attorney on the Working Group, and the hearing officer who is currently the Acting 

General Counsel for DOl, all testified that the conference call never occurred. They 

testified that DOl's outside legal consultant prepared the memo on the consultant's own 

initiative in preparation for a conference call, but it was decided not to have the call. Yet, 

the memo was written in the past tense as if it had occurred. The memo was retained in 

DOl files. 

The conference call memo, along with the Decision and Order was faxed with the 

notation "F.Y.I." to DOl's new outside legal consultant, Rackemann, Sawyer, and 

Brewster. This fax was sent on October 25, 1995, five days after EMLICO filed for 

winding up in Bermuda. The DOl attorney on the Working Group was aSked why she 

faxed this memo which purported to discuss a conference call that never happened. She 
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said it was, ''to assist them." When further asked if she informed them that the memo 

memorialized a conference call that never happened, she replied, "I don't know." She 

was asked why she thought the document memorializing the nonexistent phone call 

would be beneficial to them (it was, after all, "F.Y.I."). In response she stated, "I think 

this is an important document to understand. I think every document that was a part of 

the entire transaction is important for outside counsel to see and read and put in context to 

understand to help us to represent us or I should say the Commissioner." 

The hearing officer was also asked about the conference call memo in his sworn 

statement. He testified that it was not unusual for a memo such as this to be produced. 

However, when asked how often a memo is produced memorializing a fictitious event, he 

stated, "I have no idea offhand." When asked if it occurs somewhere between 10%-50% 

of the time, he responded, "[i]t wouldn't even be fair for me to take a stab at that." The 

Bureau commented that it seemed odd that the outside legal consultant would prepare a 

memo about a fictitious phone call, when they did not prepare a memo on the basic issue 

of DOl's statutory authority to allow EMLICO to redomesticate to a foreign country. 

The hearing officer replied, ''well, that's your perspective." 

The leader of the Working Group was also asked about the memo in his sworn 

statement. He stated, "to the best of my recollection, no conference call was ever held .. " 

It was pointed out to him that the language of the document was in the past tense, for 

example it read ''the following is a summary of the points discussed." He said that he did 

not draft the memo himself, the outside counsel drafted it, and the conference call never 

took place. 
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The memo on the fictitious event stands in · sharp contrast to other instances when 

written documents about events or issues that did occur were not produced. For example, 

no memorandum was produced by the outside counsel regarding the insolvency fund. In 

additiqn, no analysis of "state" was prepared by outside counsel. Also in reference to the 

letter of waiver by GE the Commissioner testified in a manner suggesting she was unsure 

if this was in writing. She stated, "I wanted to make sure we had it in writing." 

The Commissioner was questioned about maintaining records to ensure a 

sufficient institutional memory for when a redomestication came before DOl again. She 

testified, "[w]e have the piece of paper. We have the application to move to Bermuda. 

There is no counter-indication that that's not possible by the Working Group. The 

hearing shows that there's no information given to the opposite. So we have the record." 

The record they had did not include analyses by outside counsel on the numerous and 

important issues raised. 

The odd treatment of the state guaranty fund for property and casualty ·insurers by 

the DOl during the EMLICO transaction is illustrative of the quixotic, confusing, and 

directionless management style of the agency. Based upon the EMLICO transactions, 

DOl appears to literally be a place where nobody knows nothing. 

Massachusetts, like other states of the United States, maintains an association of 

·insurers who agree to indemnify each other's policyholders in the event that one of their 

number becomes insolvent. This affiliation is known as a state guaranty fund and is 
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codified in Massachusetts by statute, MGL 175 D. The guaranty fund is not a deposit of 

money available upon demand like the pre-funded Federal Deposit Insurance Corporation 

(FDIC). Instead, and in the event of an insolvency, the guaranty fund assumes the 

policies and covered claims of the member insurer suffering insolvency. To obtain the 

financial wherewithal to cover an insolvent member the guaranty fund levies an 

assessment of its solvent members. These solvent insurer assessment revenues are used 

to absorb the insolvent policies, and to service and to pay those policies which-have 

outstanding, covered claims at the time of insolvency. The outstanding claims, with the 

exception of workers' compensation claims, are subject to a maximum payment. The 

Massachusetts state guaranty fund is known as the Massachusetts Insurers Insolvency 

Fund ("MIIF"). MIIF also has the ability to cause an insurance rate increase. The MIIF 

General Counsel told the Bureau that "member insurers are entitled to recoup their 

assessments in the form of higher rates and premiums for insurance policies written in the 

Commonwealth of the kinds covered by the guaranty fund." 

In Massachusetts, in the event an insurer is declared insolvent, the state Division 

of Insurance notifies the state guaranty fund. The Guaranty Fund -Management-Services, 

which operates eight state funds including the Massachusetts' fund, is a nonprofit, 

unincorporated association whose "only purpose is to service our member guaranty 

associations," the fund president told the House Post Audit and Oversight Bureau in a 

d· 12 sworn statement procee mg. 

12Swom statement ofMIIF Administrator, House Post Audit and Oversight Bureau Transcript, House of 
Representatives' Committee on Post Audit and Oversight, State House, Boston, Mass., Wednesday, July 
23,1997, pp. 6-8. The Guaranty Fund Management Services operates all six New England states' funds as 
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Two years ago, during the recent reorganization and redomestication ofEMLICO, 

the state Division of Insurance quietly negotiated, and just as silently accepted from the 

General Electric Company, a one page, three paragraph waiver and release of the MIIF 

and "similar guaranty associations in other states." This secret waiver released MIIF and 

presumably the other guaranty funds in the United States from "any and all obligations 

they may have to pay claims under the GE Policies submitted by GE or its affiliates 

. following the Reorganization." . The DOl never infonned the · MlIF it had . obtained a 

waiyer from GE, nor is there any indication that DOl, or its Commissioner, sought to 

verify its authority to negotiate for the MIIF and "similar guaranty associations." 

Although it never sought any involvement from the MIIF, DOl did request an 

opinion from a law firm regarding the exposure of the guaranty fund. The law firm, 

Morrison, Mahoney & Miller, stated DOl's question to it as: "You have asked for our 

advice as to whether guaranty fund coverage is available under the Massachusetts 

Insurers Insolvency Fund (the "Fund") to claimants under insurance policies issued by 

EMLICO prior to the proposed transfer of domicile to Bermuda, subsequently loses its 

license to do business in Massachusetts and is declared insolvent under Bermuda law.,,13. 

This law firm acknowledged in its letter that it had acted as "special counsel" to 

EMLICO "in connection with its proposed transfer of domicile from the Commonwealth 

of Massachusetts to the British Crown Colony of Bermuda pursuant to MGL 175, 

well as the Virginia Casualty and Property Insurance Guaranty Association, and the District of Columbia 
Insurance Guaranty Association. 
13 Letter of Monison, Mahoney & Miller, counsellors at law, Boston, Mass., to President of Electric 
Mutual Liability Insurance Company and Massachusetts Commissioner of Insurance, May 17, 1997, signed 
by a principle of the firm, p.4. 
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s.49A." When the law finn opined in a letter dated May 17, 1995 that the MIIF remained 

liable for coverage of GE policies if EMLICO became insolvent, DOl still did not 

contact the state guaranty fund. Instead, some arrangement was reached with the General 

Electric Company on behalf of the MIIF to obtain a waiver. The waiver letter DOl 

received from General Electric Company of Fairfield, Connecticut was dated one day 

prior to the June 20, 1995 EMLICO hearing. 

The Waiyer Seems To Haye Simply Materialized. 

In the course of the Bureau's investigation it is uncertain if anyone from DOl, 

including the DOl Commissioner, was included in the negotiation of the guaranty fund 

waiver. When asked by the Bureau about the waiver few persons could recall specific 

details regarding the negotiation or DOl's acceptance of the waiver. The waiver seems 

to have simply materialized. The DOl Commissioner told the Bureau in sworn statement 

that she understood either the Working Group leader or the Working Group as a whole 

requested the GE waiver. 

The Commissioner is not certain, or in her words "cannot swear," that she saw the 

GE waiver letter between the 20th and 28th of June, the date between the hearing and the 

decision allowing EMLICO's reorganization and redomestication. The Working Group 

leader neither affinned or denied negotiating or requesting the GE waiver. However, he 

did tell the Bureau in sworn statement that the letter was discussed (he did not say by 

whom or when). Neither could he recall if he saw the GE waiver letter "prior to the 
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hearing or after the hearing." Similarly, the hearing officer could not recall if he had seen 

the GE waiver letter prior to the hearing. 

The hearing docket index, which the hearing officer told the Bureau he reviewed 

prior to the transaction hearing, does not reveal if the GE waiver letter was attached or 

included. Finally, no one seems to have either verified this mysterious letter as genuine, 

nor sought any guidance on its enforceability. 

The DOl Commissioner did consider the waiver important however. She made a 

point to tell the Bureau in sworn statement that prior to convening a DOl informational 

hearing regarding the EMLICO transaction, the GE waiver letter was "one of the things 

that I wanted to make sure we had in writing." She termed the GE waiver letter one of 

the "key documents" of the transaction. 

Verification Of The GE Waiyer Letter 

As has been stated, DOl did not contact MIIF, the not-for-profit, unincorporated 

state guaranty fund, regarding the waiver of liability from GE. In regard to verification 

of the GE waiver letter, DOl was coy about its relationship in negotiating the letter and 

apparently did not verify the letter with GE. The copy of the GE waiver letter that the 

Bureau was shown bore the General Electric logo (an encircled "GE" written in script) 

and the name of a person designated on the letterhead as "Vice President and Treasurer." 

The copy of the letter supplied to the Bureau had a signature, but not a printed attestation 

of the signatory's name. The signature was not notarized. 
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Asked under oath if he or anyone at DOl attempted to "verify this letter's validity 

and enforceability?", the leader of the Working Group stated, ''Not to my knowledge. It 

was written by an officer of General Electric on their letterhead. We accepted it in that 

capacity." In this regard the hearing officer's testimony contradicts the leader of the 

Working Group. Regarding his inquiry of the leader of the EMLICO Working Group, the 

hearing officer "had a discussion with" the leader of the Working Group. The hearing 

officer asked "about the letter and verified that the Division had requested the letter and 

that the letter was, in fact, received from GE and was signed by an executive at GE." 

The hearing officer could not recall seeing the GE waiver until "around the time that the 

winding-up petition. was filed in Bermuda (late October, 1995). 

Although the letter was addressed to the DOl Commissioner, she was uncertain 

that she saw the letter prior to 28 June 1995. The DOl Commissioner believed that either 

the leader of the Working Group or the Working Group as a unit obtained the letter. The 

other member of the Working Group, who is an attorney, told the Bureau that she "never 

understood that we (the Working Group) were making an agreement" with GE on behalf 

of the guaranty fund. 

The Bureau notes that in several instances the DOl Commissioner claimed that 

correspondence addressed to her, was never received by her. Rather, they were routed to 

other DOl personnel. "The mail room has got lists of who gets what. Themail room 

personnel distributes, clerical staff then redistributes, and sometimes correctly and 

sometimes incorrectly," the DOl Commissioner told the Bureau. 
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DOl's Authority To NeKotiate The Waiyer 

The GE waiver that was sent to DOl, apparently by a GE vice president and 

treasurer, recognized a liability for "the Massachusetts Insurers Insolvency Fund" and a 

potential liability for "similar guaranty associations in the other states ... " The letter 

indicated that the waiver applied to "the Guaranty Funds" not simply MIIF. 

It was not clear to the Bureau what authority DOl had to negotiate and accept 

waivers and releases of "similar guaranty associations in other states" let alone to 

negotiate on behalf of the MIIF without their knowledge or consent. DOl has not 

promoted or acknowledged any source for this authority. Further, the Bureau discovered 

that this issue was not a DOl concern. The DOl Working Group leader told the Bureau 

that he "didn't give any thought to whether the Division had the authority to do it or not 

do it" (referring to making an agreement on behalf of the guaranty fund.). No one at 

DOl thought to consult the MIIF on DOl guaranty fund authority. DOl did not utilize its 

privately paid counsel, nor the attorney on the Working Group, nor any DOl attorney to 

obtain an opinion on the authority of the state Division of Insurance to negotiate an 

agreement on behalf of the fund with a third party, or parties. However, DOl did, as 

noted above, seek outside and interested counsel's opinion on the guaranty fund liability. 

Enforceability 

Although the DOl Commissioner was comfortable with allowing the first GE 

waiver to be tested in the courts if necessary, that appears not to be the inclination of the 

administrator and counsel for MIIF. 
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Once MIIF became aware of the DOVGE secret WaIver agreement the 

administrator of the guarantee fund and its counsel immediately sought additional 

contractual protection from liability in the EMLICO matter. The fund's discomfort is 

demonstrated by their request of the DOl Commissioner at the informational hearing in 

1996 to obtain a "contractual" agreement from GE. This so-called informational hearing 

by DOl was conducted one year after the EMLICO redomestication to Bermuda. 

MIIF's displeasUre with the GE waiver letter was also apparent to some DOl staff-who 

gave sworn statements to the HP AO Bureau. 

At the DOl informational hearing of June 24, 1996, at which the DOl 

Commissioner jointly presided with a hearing officer, the MIIF counsel said that "[w]hen 

the Massachusetts (Insurers Insolvency Fund) board became aware of that letter and this 

matter, the board was concerned with whether the letter provided sufficient contractual 

protection for the Guarantee (sic) Funds." The MIIF unsuccessfully tried to obtain a 

contract from GE, the MIIF counsel testified, but GE "refused to sign such an 

agreement." The MIIF counsel testified that "[w]e don't know if GE will or will not 

trigger the Guarantee Funds in the events (sic) EMLICO is liquidated. We do know that 

GE will not sign an agreement to that effect. This should be, I suggest, a grave concern 

to the Commissioner ... " The MIIF counsel represented both MIIF and the National 

Conference of Insurance Guaranty Funds. He testified that the issue of EMLICO's 

liquidation affected all 50 state guaranty funds. MIIF subsequently obtained a contract 

agreement from GE in October, 1996. 
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The representatives of the MIIF, subpoenaed by the HP AO Committee, testified 

under oath that they only learned of the involvement of the fund and the existence of a 

secretly negotiated waiver well after the fact. The administrator of the Fund did not 

specifically recall the details of the origin of the one page waiver from GE. He told the 

Bureau it was "a little fuzzy to me now." When asked if he thought it odd that the Fund 

was not consulted about the GE waiver letter which specifically affected him, the Fund 

administrator replied, ''No, not really." When asked further by the Bureau if it made 

. sense for the DOl Commissioner to make a deal that affects the fund without consulting 

the fund, the MIIF administrator said he "didn't see anything strange" and guessed "she's 

trying to protect. .. the policyholders." The Fund's counsel asked by the Bureau if he 

thought it "odd that that letter would have been negotiated without any contact from the 

Fund or any input from the Fund?" He replied, "I don't recall my emotions at the time 

when I learned of the letter." 

One of the members of the EMLICO Working Group who was present at a DOl 

meeting with representatives of the fund had a contrary recollection. She recalled that the 

MIIF administrator and the state guaranty fund's counsel "were not pleased with the GE 

letter." 

Similarly, the testimony of the DOl chief administrative exammer, who 

supervised the triennial exam of EMLICO which happened to be concurrent with the 

company's reorganization also had a contrary recollection of the fund's view regarding 

the GE waiver letter. The DOl chief administrative examiner told the Bureau that he 

attended the hearing on 20 June 1995 regarding the EMLICO transaction. The DOl chief 
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administrative examiner characterized the hearing as "very poorly attended." After the 

reinsurers' concerns were public, the DOl chief administrative examiner met the state 

guaranty fund administrator at a social function, he said. The fund administrator told this 

DOl examiner that the Fund was not consulted regarding the EMLICO reorganization nor 

notified of the hearing. "[I]f we knew there was going to be a hearing on 

redomestication on Electric, we would have shown. A lot of members, meaning domestic 

companies in this state, could be affected," the DOl · chief administrative exammer 

recalled the fund administrator saying regarding the 20 June 1995 hearing. 

Similarly, the DOl legal staff member of the Working Group recalled that. "[t]he 

Fund did contact the Division, and we had a meeting with folks from the Fund, after the 

fact. . .it must have been post hearing, post decision on EMLICO's transaction." This 

member of the EMLICO Working Group identified the "folks from the Fund" as the 

counsel to MIIF and the MIIF administrator. She characterized them as "not pleased with 

the GE letter. They did not think it was an adequate waiver." This member of the 

Working Group recalled that the Working Group leader was present for this guaranty 

··fund meeting which she · was requested to attend. The DOl Commissioner "may have 

been" present, this Working Group member said. 

The DOl Commissioner said, in sworn statement, that she was not "not surprised" 

that the guaranty fund was not notified regarding the GE waiver letter. She explained her 

lack of surprise that there was no notification of the guaranty fund. "The Insolvency 

Fund actually isn't a fund in the classic sense of having a pile of money somewhere; and 

someone saying I don't plan on using a pile of money that doesn't exist doesn't strike me 

58 



as being something that requires a tri-party, up-front discussion." The DOl 

Commissioner believed that the letter "excluded" the Massachusetts guaranty fund "from 

responsibility should the run-off company go insolvent." 

The DOl Commissioner also felt that the lack of notification of the Fund was 

appropriate because, as she told the Bureau in sworn statement: " ... even the board of 

directors (of MIIF) is at... (interruption in the testimony) ... That the board of directors 

needs to be technically, they're the Commissioner's appointees." The Commissioner 

apparently feels that persons subject to the Commissioner's appointment and oversight, 

including boards of directors, need not be advised of anything. The Bureau notes that 

''technically'' the statute provides that, "[t]he members of the board shall be nominated by 

members of the Fund subject to the approval of the Commissioner; provided, however, 

that at least one member of the board shall be appointed by the Commissioner as a 

representative of insurance producers. Vacancies on the board shall be filled for the 

remaining period of the term by a majority vote of the remaining board members, subject 

to the approval of the Commissioner. In approving nominations to the board the 

Commissioner shall consider whether all insurers are fairly represented." 

The Commissioner deferred to the fund regarding the acceptability of the 

"concept" of the waiver. That issue is addressed above and, in words anyway, the 

recollections of the fund were "fuzzy." Regarding the actual meeting between the fund 

representatives and the DOl Commissioner, the Commissioner told the Bureau, "They 

(MIIF) came in and asked us if it would be okay if they had a different document on it 

(the GE waiver and release of liability on EMLICO policies). We said fine, if GE wants 
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to sign it." The date of the initial meeting between the Fund and the DOl Commissioner 

is subject to various and differing recollection by the participants. 

After an apparently unsatisfactory late 1995 or early 1996 meeting with the DOl 

Commissioner, the MIIF counsel and administrator flew to Bermuda, hired Bermuda 

counsel, made an appearance at an EMLICO creditors meeting, and, ultimately extracted 

another, more detailed agreement with GE. The agreement negotiated by the MIIF team 

of the administrative counsel and special Bermuda counsel covered the Massachusetts 

guaranty fund A provision of the agreement allowed any other state guaranty fund to 

become a part of this second agreement by means of a "subscription agreemene' This 

subscription agreement is covered in the second clause of the pact and appended to it as 

"Exhibit B." Copies of the guaranty fund agreements are attached to this HPAO report as 

Exhibits 4 and 5. 

Although he could not recall his emotional response when he heard about the GE 

waiver letter, the Fund's counsel who was subpoenaed by the HPAO Committee could 

"surmise" the reason that GE negotiated a second agreement waiving claims against 

MIIF. "The Fund appeared at a creditors' committee meeting; creditors meeting in 

Bermuda and requested that certain actions be taken, and the Fund filed a proceeding in 

Bermuda seeking to challenge certain actions taken at the first creditors' committee 

meeting of EMLICO. Subsequent to that, General Electric, signed the indemnification 

agreement (the second agreement)," MIIF counsel told the Bureau in sworn statement. 

The indemnification agreement was signed between MIIF and GE in October, 1996. The 

DOl "informational hearing" on the EMLICO transaction was held in June, 1996. 
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Unlike the DOl waiver from GE, the MIIF negotiated Release and 

Indemnification A~ement "shall cease to be effective" if the "Memorandum of 

Decision and Order of the Massachusetts Commissioner of Insurance dated June 28, 1995 

("Redomestication Order") is reversed or vacated other than by reason of EMLICO'S 

voluntary action and EMLICO becomes domiciled in the Commonwealth of 

Massachusetts other than by reason ofEMLICO'S voluntary action." 

The agreement negotiated with GE by the MIIF differed in several other ways 

from the single page, three paragraph letter sent to the DOl Commissioner apparently by 

the General Electric Company Vice President and Treasurer. Both DOl's GE waiver 

letter and the MIIF waiver are attached as HP AO exhibits. Those exhibits are: the GE 

waiver letter (EXHIBIT 4) and the MIIF contract agreement with GE (EXHIBIT 5). 

The Process. the Waiyer Letter. and the June 1995 Transactional Hearin~ 

The DOl hearing officer for the first EMLICO hearing told the Bureau that he did 

not see the GE waiver letter until after EMLICO had gone to Bermuda. The Bureau 

.. ·asked this hearing .officer about the EMLICO (and EIC) president' s_statement in regard to 

the exposure of the guaranty fund at the hearing ef 20 June 1995. The transcript of that 

hearing shows that EMLICO Chief Executive Officer stated, "[w]e believe that the risk to 

the guarantee (sic) fund should EMLICO become insolvent in Bermuda or in 

Massachusetts is the same whether or not the restructuring is completed. By transfer of 

certain policies to EIC, the risk to the guarantee fund is diminished." Diminished, but not 

abolished. 
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Asked by the Bureau about the EMLICO president's comments on the state 

guaranty fund, the hearing officer said that he relied on the docket and particularly on the 

opinion of the legal firm of Morrison, Mahoney, and Miller contained in the docket. That 

legal opinion, the hearing officer said, "came to the conclusion that the redomestication 

of the company was not, did not create a problem or a lack of guaranty fund coverage." 

The hearing officer also stated that he "read this to mean" that GE as the sole 

policyholder has both the obligation and the ability to pay claims made against it. The 

Bureau further asked if a claimant "could go after GE?" The hearing officer replied, 

"Yes." He continued, "That's where the GE waiver of guaranty fund coverage comes in. 

And even though it was not a part of this record, ... the fact that GE has waived access to 

the guarantY funds means that if EMLICO were to be declared insolvent, GE couldn't 

hold that insolvency up as a bar to dealing with the claimant who would sue GE." 

The Bureau fmds this representation and rationale odd for several reasons. First, 

the hearing officer by his own acknowledgment did not see the GE waiver letter until 

after the transaction was approved. As this report has demonstrated, he was apparently 

not alone in not being aware of the letter. Second, the scope of testimony was severely 

limited due to the nature of the notice; a single paid advertisement obscurely placed in 

only one of two Boston daily newspapers. This explains the observation of the DOl chief 

administrative examiner that the hearing was "very poorly attended." Therefore, and 

given the limited expert testimony or information contained in the docket, the hearing 

officer took his information regarding the guaranty fund from interested parties. 

EMLICO's president was interested in the reorganization. Morrison, Mahoney, and 
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Miller had "acted as special counsel as to certain insurance regulatory matters to Electric 

Mutual Liability Insurance Company in connection with its proposed transfer of domicile 

from the Commonwealth of Massachusetts to The British Crown Colony of Bermuda ... " 

In addition to their interest, they did not represent the guaranty fund. The EMLICO 

president's own choice of words in discussing the guaranty fund - "we believe" - as a 

statement of his credentials is revealing. Again, the Bureau finds it odd that the hearing 

officer chose not to seek an opinion from the guaranty fund. The Bureau does, in fmding 

this oddity, understand that the so-called process through which DOl sought to inform 

itself was quite constricted. 

The Workin~ Group's Opportunity to Seek Comment from MIIF 

The leader of the DOl Working Group on the EMLICO reorganization 

acknowledged in his testimony before the Bureau that an analysis from Morrison, 

Mahoney & Miller regarding the MIIF was requested by DOL That analysis is contained 

in a letter dated May 17, 1995 and addressed jointly to the president of EMLICO and the 

Commissioner of the state Division of Insurance. After receiving the analysis of the state 

guaranty fund's vulnerability in case of an EMLICO insolvency in Bermuda, the 

Working Group neither contacted the MIIF nor did the Working Group recommend that 

the DOl Commissioner contact the guaranty fund. This is despite the Morrison, 

Mahoney, and Miller analysis which opined that the, "[p]urpose of the Massachusetts 

Insurers Insolvency Fund, as set forth in Chapter MOL c.175D, would be completely 

frustrated if an insured were to be precluded from the protection afforded by the Fund 
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simply by reason that the Insurer was not licensed m the Commonwealth of 

Massachusetts at the time of the insolvency." Based upon the date of the Morrison, 

Mahoney, & Miller letter (May 17, 1995), the date of the GE waiver letter (June 19, 

1995), the DOl Working Group had more than a month to discuss the issue with the 

MIIF. It did nothing. 

The DOl Commissioner and staff involved in EMLICO were unable to offer a 

reasonable explanation as to why the guaranty fund was not contacted either before the 

hearing, at the hearing, or after the hearing. Incredibly, and even after EMLICO had left 

the Commonwealth, the DOl still did not bother to inform the guaranty fund that there 

was an agreement exempting the state's guaranty fund from liability from "any and all 

obligations they may have to pay claims under the GE Policies submitted by GE or its 

affiliates following the reorganization." 

DOl Commissioner RecoKnizes Guaranty Fund Waiyer As A Key Document 

The DOl Commissioner's interest in the GE waiver letter (the first waiver) is 

interesting. -She told the Bureau_that she first recalled seeing the GE waiver letter "when 

I was getting ready for another hearing that related to EMLICO. I looked through the 

files. And this was one of the things that I wanted to make sure we had in writing." 

Although the "files" apparently contained the GE waiver letter, it is not clear where else 

this "key" document was displayed. As noted earlier, it was apparently not a part of the 

first EMLICO hearing. The hearing officer told the Bureau that he did not see the one 

page waiver nor know of its existence prior to that Wilmington Trust hearing. The 
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hearing officer told the Bureau that in order to be infonned he reviewed the docket before 

conducting the hearing. He told the Bureau that he first saw the one page GE waiver and 

release of the guaranty fund "around the time that the winding-up petition was filed in 

Bennuda." This would be mid-October, 1995, or about four months after the original 

EMLICO hearing on the transaction held at DOL 

Asked by the Bureau why she believed "it was important to have this letter that's 

dated June 19, 1995 in the file," the DOl Commissioner replied, "I wanted to make sure 

that I had, for want of a better tenn, the key documents in my head." The DOl 

Commissioner recognized the GE waiver letter as a "key document." 

The DOl Commissioner's testimony reveals a lack of involvement in the original 

EMLICO reorganization transaction. She "cannot swear" that she saw the GE letter 

"between the 20th and the 28th (of June, 1995 - the date of the first hearing held to 

approve the EMLICO transaction and the date the Decision and Order allowing the 

Redomestication was issued.)" Yet, she was very interested to "make sure we had this 

(GE waiver) in writing" for "another hearing that related to EMLICO." The hearing she 

was preparing for was, by her admission, a "public infonnation hearing" that DOl held 

approximately one year after the decision was made to allow EMLICO to move to the 

British Crown Colony of Bennuda. EMLICO was gone from Massachusetts and 

insolvent by this point. The important hearing was the June 20, 1995 hearing. 

The Bureau found the entire process and DOl's handling of the waivers and MIIF 

curious. The Bureau also noted that the Board of Directors of MIIF had representatives 
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of the reinsurance industry who, if involved, may have had different views of what was 

happening. 

SUBSEQUENT EVENTS 

EMLICQ's Insolvency 

On October 20, 1995, EMLICO filed a winding up petition in Bermuda. An 

actuary engaged by EMLICO had done an analysis using a different method of 

determining appropriate loss reserves, the so-called exposure model. Her review 

concluded that EMLICO did not have sufficient reserves. She completed her review on 

October 19, 1995. This loss reserve analysis was prepared despite the fact it was out of 

the normal financial review cycle. This actuary had just completed an opinion for 

EMLICO the prior February, only eight months before. The leader of the EMLICO 

Working Group described this out of cycle review as a, "major red flag .. .it's unusual and 

in my experience unprecedented that a company conduct an actuarial review other than at 

a year end." According to the leader of the EMLICO Working Group, he was aware·that 

another company, Aetna, used the same actuary as EMLICO and had boosted their loss 

reserves by using this same method of loss reserving. 
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Bermuda vs. Massachusetts 

Differences appear to exist between Massachusetts and Bennuda insolvency 

proceedings. In testimony before the Bureau, the Counsel of the Massachusetts Guaranty 

Fund testified: 

"In a domestic liquidation, the liquidation is controlled by a 
receiver who is the Commissioner of Insurance if it's in 
Massachusetts who is appointed by the court and is subject to court 
supervIsIon. 

"In a Bennuda liquidation, my understanding is that although 
a court ultimately controls the liquidation, that many aspects of the 
liquidation are controlled by the creditors of the insolvent estate. 
And my concern was that General Electric might as the largest 
creditor of the insolvency estate exert influence over processing of 
the estate which might be detrimental to the interest of the Guaranty 
Fund who ultimately are creditors of the estate if they pay anything." 

In Bennuda, the winding up of an insolvent company is governed by the 

Companies Act 1981,'and the Bankruptcy Act 1989. Section 234 of the Companies Act 

1981 provides: 

In every winding up, subject in the case of insolvent companies to 
the rules of bankruptcy as applied by this act all debts payable on a 
contingency, and all claims against the company, present or future, 
certain or contingent, ascertained or soundin~ only in damages, shall 
be admissible to proof against the company, a just estimate being 
made so far as possible, of the value of such debts or claims as may 
be subject to any contingency or sound only in damages, or for some 
other reason do not bear a certain value. 

Section 235 applies the bankruptcy rules to the valuation of future and contingent 

liabilities. The Bankruptcy Act 1989, sec. 36 (3) and (4) provide: 

"(3) Save as mentioned in this section, all debts and liabilities, 
present or future, certain or contingent, to which the debtor is subject 
at the date of the receiving order, or to which he may become subject 
before his discharge by reason of any obligation incurred before the 
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date of the receiving order, shall be deemed to be debts provable in 
bankruptcy. 

"(4) An estimate shall be made by the trustee of the value of 
any debt or liability provable as mentioned in this section, which by 
reason of its being subject to any contingency or contingencies, or 
for any other reason, does not bear a certain value." 

A reading of these sections discloses that claims, both actual and contingent, are 

allowable under Bermuda insolvency law. In Massachusetts, actual claims are allowed. 

Contingent or unliquidated claims are not. In Bermuda, the liquidator may estimate -the 

value of a claim. This is not the case in Massachusetts. 

It would appear then, in Bermuda, the insolvent's estate potentially stands to gain 

from the admitting of contingent claims which may be estimated. Thus, a more favorable 

economic climate for insolvency. 

When asked, "Why Bermuda?" by the hearing officer at the June 20, 1995 hearing 

on the EMLICO transaction, EMLICO's president responded in part: 

... if something should go wrong and if, in fact, environmental laws 
were changed in the states in the way that the coverage is determined 
and if, in fact, we had an issue, it would seem to us that from 
General Electric's point of view as a policyholder, they would be 
better off dealing with a jurisdiction that has an infrastructure in 
place to handle in a businesslike, effective, efficient way to deal with 
any potential adverse developments. 

Had DOl conducted a preliminary analysis of the differences between 

Massachusetts and Bermuda law with respect to insolvency, further inquiry of EMLICO 

may have resulted. 
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Informational Hearing - 1996 

On June 24, 1996, one year almost to the day after the original hearing and 

approval of the EMLICO reorganization, a second hearing on the matter was held. 

The purpose of the hearing was to determine whether or not the Commissioner 

should reopen the redomestication decision based on the possibility that EMLICO made 

material misrepresentations to DOL As mentioned earlier in this report, whether or not 

material misrepresentations were made by the applicant was not within the scope of the 

Bureau's inquiry. The Bureau's principal focus is on the actions of the Division of 

Insurance before and immediately after it approved the reorganization. 

The Bureau highlights this informational (so-called) hearing because it illustrates 

DOl's lack of knowledge on issues it should have explored prior to allowing EMLICO to 

leave the jurisdiction. 

As an initial matter, the Bureau noted with interest a statement made by the 

Commissioner in response to GE requesting she recuse herself from the proceedings. 

"Recusal is not required based on personal knowledge of the earlier proceedings, because 

only persons with personal knowledge of the earlier proceedings are in a position to 

decide whether or not those proceedings should be reopened due to suspected fraud or 

misrepresentations," she stated. The Bureau believes that the Commissioner should have 

followed this logic originally by consulting those with knowledge about the complex 

proposal before she approved it. She should have sought out the people who were in a 

position to know about the transaction - i.e. the \yorking Group. For example, when the 

Commissioner had a question about the meaning of "state," instead of looking in the 
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dictionary, she could have asked the attorney on the Working Group who had recognized 

the issue as a "potential bar to the redomestication." 

This so-called informational hearing was in many ways very different from the 

first hearing. This time the Commissioner was in attendance. This time one of the 

Division's full time hearing officers conducted the hearing, along with the Commissioner 

herself. This time there were thirteen witnesses. This time there was testimony and 

documents-from individuals other than people affiliated with EMLICO. This time the 

reinsurers of EMLICO were present and gave testimony. This time the Massachusetts 

Insurance Insolvency Guarantee Fund was present and gave testimony. Rather than 

lasting 37 minutes, this hearing lasted 3 hours and 20 minutes. However, and like the 

original (transaction) hearing, the witnesses to the so-called informational hearing were 

not sworn. 

Similar to the original hearing, DOl still did not seem to understand the legal 

relationship betWeen General Electric, EMLICO and EIC. An illustration of this 

confusion occurred when the hearing officer at the so-called informational hearing asked 

about the capacity in which a lawyer was testifying on behalf of GE. 

Basically, the reinsurers argued that the decision should be reopened based on 

potential fraud. GE, EMLICO, and EIC argued that DOl had no authority to reopen the 

matter because EMLICO had become a Bermuda domiciled company and was therefore 

outside the jurisdiction of DO!. 

After the hearing the Commissioner decided not to reopen the redomestication 

issue. Instead, she decided to pursue the issue through a non-public examination of EIC. 
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Conclusion 

The Bureau's extensive review revealed a division that failed to properly analyze 

the EMLICO proposal. Rather than carefully and objectively evaluating the nuances and 

rationale for the EMLICO reorganization, DOl simply rushed it through - apparently 

motivated by the applicant's desire for a closing date compatible with the close of its 

fiscal quarter. The Bureau believes that DOl's process, illustrated in this technical and 

unique transaction, is not reflective of the kind of regulatory oversight to which the 

citizens of the Commonwealth are entitled. 

The Bureau hopes that the record of this poor performance at the Division of 

Insurance should provide the impetus for a complete review of the agency, including the 

strengthening of its technical and financial expertise, and the codification of sound and 

aggressive regulatory procedures. 
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APPENDIX I. 

The Bureau references the chronology appearing below for factors which were 

critical to the understanding of the magnitude of the insolvency question. DOl's 

personnel demonstrated little, if any, understanding of the significance of these facts. 

Since 1984, EMLICO has been notified by GE of potential exposure to 

environmental liability in more than 600 hazardous waste sites. GE had already paid 

hundreds of millions of dollars for environmental clean-up and litigation expenses, 

averaging 80 to 110 million dollars annually. 

The federal Comprehensive Environmental Restoration Compensation and 

Liability Act (CERCLA), also known as the Superfund Act, was intended to clean up 

existing waste sites that posed a hazard to human health or the environment. CERCLA is 

punitive in nature, based on the concept polluter pays. The worst environmental waste 

sites are placed on a national priority list (NPL) where the law imposes strict and 

retroactive liability on potentially responsible parties (PRPs). These sites are under the 

jurisdiction of the United States Environmental Protection Agency. Those sites not 

placed on the national priority list are under the jurisdiction of the various states. 

On October 31, 1984, GE wrote to EMLICO, specifically identifying 

approximately 85 hazardous waste sites for which GE anticipated liability. On November 

6, 1984, EMLICO responded to GE, claiming no pollution coverage existed under its 

comprehensive general liability policies issued to GE. EMLICO placed its reinsurers on 

notice of such claims. Between 1984 and 1987, discussions surrounding pollution 

liability issues became deadlocked. 
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On January 21, 1987, GE fonnally requested EMLICO to immediately assume 

defense of GE, indemnifying against liability of Stringfellow Acid Pits hazardous waste 

site in California. GE had already incurred $365,000 in out-of-pocket expenses with 

respect to Stringfellow. 

On May 29, 1987, GE proposed non-binding arbitration of coverage issues 

between 1956 and 1987. GE insisted EMLICO enter into non-binding arbitration or GE 

would sue EMLICO. 

On June 11, 1987, EMLICO wrote to Kemper Re, enclosing a copy of the May 

29, 1987 letter and the response of June 5, reiterating hope for the arbitration. 

On November 19, 1987, GE provided EMLICO with a list of 239 sites together 

with estimated costs. GE's costs incurred to date were approximately $21 million. The 

range could be $242-$758 million. 

On March 27, .1991, the arbiters rendered their interim decision, disagreeing with 

EMLICO's contention that clean-up costs are outside the coverage of each of the policies 

issued annually to GE. 

, On September 10, 1991, GE made a fonnal request for reimbursement of clean-up 

costs in the amount of $39.3 million at three carefully chosen sites: Stringfellow; Solvent 

Savers - Lincklaen; South Glens Falls Dragstrip ($11.3 m., $19.1 m., $8.9 m., 

respectively). 

On September 12, 1991 EMLICO's president wrote to EMLICO's reinsurers 

soliciting their views relative to EMLICO's potential pollution liability. He notes "at this 

juncture, it appears GE's clean-up liabilities will be enonnous." 
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On October 16, 1991, GE submits claims incurred to date on 16 additional sites. 

Total past costs (3 and 16 sites) $309 million. GE wants EMLICO to pay - not wishing 

negotiations to endlessly continue. GE requests a plan from EMLICO showing how they 

intend to carry out their obligations to GE. In the absence of a satisfactory plan, GE will 

enforce its rights against EMLICO. 

On November 1, 1991, EMLICO writes to reinsurers to report formal receipt of 

claims from GE for clean-up costs incurred to date at the 16 additional sites. 

In January, 1992, EMLICO retains Arthur D. Little to review and analyze 

methodology and conclusions of Putnam, Hayes and Bartlett, Inc. (PHB) regarding GE's 

exposure for clean-up costs. 

On February 26, 1992, KPMG Peat Marwick offered an actuarial opinion on 

EMLICO's financial statements for the year ending Dec. 31, 1991 (asbestos and 

environmental liability claims) ... "considerable uncertainty exists with respect to the 

ultimate loss and loss adjustment expenses associated with these claims." 

On April 4, 1992, EMLICO informs reinsurers of retaining ADL. 

On April 26, 1992, GE writes to EMLICO. GE expects to spend $140-170 

million a year in '92 and '93 for clean-up. 

On July 21, 1992, EMLICO writes to its remsurers enclosing a report 

summarizing past and estimating future clean-up cost expenditures for 23 GE hazardous 

waste sites - amounting to $989 million. 
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On July 31, 1992, EMLICO's president writes to Allstate referring to possible 

settlement of the Stringfellow site claim and to corresponding posting of $10.6 million 

reserve. 

On October 13, 1992, EMLICO's president writes to EMLICO's reinsurers 

referring to report forwarded on July 21 summarizing GE's clean-up costs at 23 

hazardous waste sites and estimating future clean-up costs which would be incurred by 

GE at those sites. Notes these 23 sites represent 60-70% of GE's known liabilities of 

environmental claims. 

On October 29, 1992, GE informs EMLICO that GE is currently involved in 

about 500 sites. In 100 of the 500 sites, GE suggests a potential buy-out evaluation - to 

provide a basis for all ~. 

On October 29, 1992, a letter is circulated to reinsurers by EMLICO. 

On November 25, 1992, EMLICO sends to reinsurers a letter from GE dated Nov. 

23, 1992 giving GE's liability estimates pertaining to 162 sites. 

Between September '92 and March '93, EMLICO paid clean-up claims involving 

seven GE environmental sites for a total of $44 million - despite the fact that EMLICO in 

its De. 31, 1991 and 1992 statements was carrying no reserves at all for such clean-lip 

claims and carried only a $25 million provision for defense costs in resisting such claims. 
, 

Refusal of EMLICO's reinsurers to pay claims by EMLICO for these settlements led 

EMLICO to commence arbitrations which remain pending. 

In terms of the rest of the insurance industry, some of the larger insurers were 

increasing their reserves for potential environmental and asbestos loss. As early as the 
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fourth quarter of 1992, Aetna, CNA, and Traveler's had each made substantial increases. 

In July, 1995, Aetna increased its environmental related loss reserves by $750 million and 

added $355 million of reinsurance. In October, 1995, Cigna announced it would take a 

$1.2 billion pretax charge to bolster its loss reserves, including $860 million for pollution 

claims. In late June of 1995, the Fireman's Fund boosted its reserves to $1 billion from 

$600 million. 

On April 1, 1993, GE and EMLICO produced a document entitled Assessment of 

GE's Environmental Clean-up Risk. Document showed: GE faced potential clean-up 

liabilities at 530 sites; average NPL site cost estimates had increased from $8.1 million in 

1984 to $35 million per site in 1992. Total estimated cost range over the next 30 years 

for environmental clean-up costs in the U.S. (est. by aU. of Tennessee study in 1991) to 

be between $338 and 776 billion dollars. GE was a party at 10% of the current NPL sites. 

On November 9, 1993, EMLICO wrote to its reinsurers to report on the status of 

the asbestos claims submitted by GE. Since Dec. '92, 6,915 new claimants (over 2,400 

federal court cases filed in N. District of Ohio.) Eventually, approximately 22,000 cases 

were expected. 

On December 3, 1993, EMLICO sent to its reinsurers an updated list of 517 

environmental clean-up sites. (note sites not placed on NPL are under the jurisdiction of 

the states.) 

Between 1991 and 1993 new claims against GE for asbestos liabilities were on 

average of 13,800 claims per year. As of Dec. 31, 1993, total number of new asbestos 

claims in 1993 was 17,522. 
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On January 21, 1994, GE notified EMLICO, describing PHB's further work -

update 484 sites (clean-up) estimated at $2.625 billion. 

On February 28, 1994, EMLICO notifies reinsurers to report on status of asbestos 

claims. Since the Nov. 9, 1993 report, EMLICO has received 8,511 new claims. 

On June 3, 1994, EMLICO reports to its reinsurers on the status of asbestos 

claims submitted by GE. From Feb. 1,1994 to May 1, 1994, EMLICO has received 4,739 

new claims attributable to asbestos. 

On August 5, 1994, GE writes to EMLICO demanding payment under EMLICO's 

CGL policies of sums incurred by GE in connection with the clean-up of various 

hazardous waste sites for a total of $514.4 million. 

On August 19, 1994, EMLICO once again updates reinsurers on asbestos claims 

status. To date, GE served with 56,350 asbestos claims. GE has obtained settlements in 

36,528 of them, and 5,744 were dismissed. 

On September 28, 1994, Allstate recorded that per EMLICO/GE database for 

pollution - site clean-up only - non-inclusive of third party claims and natural damage; 

past and future costs are $2,593,419,000. $466,651,000 past and $2,126,768,000 future. 

On September 23, 1994, GE and EMLICO produced a document entitled "GE 

Company Environmental Clean-up Insurance Claim" for a meeting with Monarch 

Insurance Co. GE's site inventory was continuing to grow by over 100 sites per year and 

EPA average NPL site cost estimates were also increasing and had increased over four

fold since 1984: 
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On October 21, 1994, EMLICO updates EMLICO's reInsurers on status of 

increasing asbestos claims. 

In late 1994 st. Laurent explores what EMLICO could do to isolate long-tail 

exposures arising under GE liability policies from other portions ofEMLICO's and EIC's 

business in order to protect EMLICO's other insureds. In the course of doing so, 

EMLICO's president became aware of "procedural and administrative advantages which 

might arise from a winding-up proceeding in Bermuda as opposed to an insolvency in 

Massachusetts. " 

On Dec. 15, 1994 a memorandum was prepared on the instructions of EMLICO 

by London lawyers, Messrs. Clifford Chance. It weighed the pros and cons of running 

offEMLICO's business outside the United States against those of a formal liquidation in 

Massachusetts. 

"A preferable course would probably be to move EMLICO to another jurisdiction, 

say Bermuda, which has a light regulatory framework and a far more favorable tax 

regime." "One disadvantage of such a move," said the lawyers, "it would be unusual." 

At about the same time, Chadbourne & Parke prepared a flow chart "showing a 

liquidation plan." 

On December 14, 1994, EMLICO updates its reinsurers on status of growing 

asbestos claims. 

On December 31, 1994, EMLICO for its flnancial statements, appears to have 

changed the basis of its loss adjustment expenses reserves from Dec. 31, 1993. 
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In January and February, 1995, EMLICO served arbitration demands on certain 

reinsurers seeking to resolve issues arising out of the asbestos claims agreement between 

EMLICO and GE. 

In February, 1995, EMLICO's president had his first meeting with Bermuda 

officials in connection with proposed restructuring. In paragraphs 34 and 35 of his 

affidavit, he alleges that the Bermuda officials were made fully aware that there was "a 

possibility" that EMLICO might become insolvent at some point in time after its 

redomestication to Bermuda. 

EMLICO's president told the Bermuda Registrar that: "if the joint negotiations 

could not be successfully concluded, then EMLICO would be left with a significant 

contingent exposure and coverage litigation with GE might ensue. I warned that an 

adverse determination in that suit could result in an insolvency proceeding" and . . . if 

EMLICO were to become insolvent it was felt that Bermuda was a jurisdiction that had 

an infrastructure in place to handle in a "businesslike, effective and efficient way any 

potential adverse developments." 

On February 21,1995, EMLICO files an application to continue into Bermuda. ' 

EMLICO's application for licensing in Bermuda under the Insurance Act 1978 is 

approved. 

On February 24, 1995, KPMG Peat Marwick prepared a statement of actuarial 

opinion as of Dec. 31, 1994. " ... Due to the uncertainty associated with this exposure 

(hazardous waste), no opinion is being rendered with respect to this provision." 
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Ms. Linda Ruthart 
Commissioner of Insurance 
470 Atlantic Avenue 
Boston, MA 

Re: ELECTRIC INSURANCE 

Dear Commissioner: 

January 6, 1~96 

RECEIVED 
JAN 1 0 ·1996 

HEARINGS & APPEALS 
MASS. DIVISION OF INSURANCE 

~VvJ~ 00S () ,0 

In regards to the upcoming hearings involving the current law suits of 
various reinsurers objecting to the re domestication of Electric Mutual to 
Bermuda, I hope it is your intention to hold the management of Electric 
Insurance accountable for this debacle. Unfortunately, I need to remain 
anonymous, but J think you will understand that it's only driven by the lack 
of trust I and others have in the management of Electric and their ability to 
exact retribution, whether you work for them or not. 

Based on public information I have reviewed (i.e. Business Insurance, 
Boston Herald, Wall Street Journal), there seems to be .some obvious 
questions that need to be answered and you need to be the public's point 
person. For instance, what exactly is GE's role in this entire episode. As you 
know, Mr. St. Laurent has worked for and will continue to work for GE, 
regardless of Electric's corporate charter. He has well over 30 years of 
service with them; reports into their Corporate Finance Group; participates 
in all of their General Manager meetings at Boca Raton, FL during the first 
week of the year; and actively meets with them on any number of issues. .• 
That being said, how is it that there is a perspective being communicated 
that implies Electric is not part of GE, so consequently GE is not involved. 
That is absolute nonsense and you are urged to clarify that as part of your 
investigation and make it public. 

Additionally, you might also know that whatever was done relative to 
the plans associated with the Bermuda deal, was worked on at Electric by 
Messrs. St. Laurent (CEO), Cohen (Finance) and Thompson (Legal) and it is 
your responsibility to ensure they are held accountable for their actions. 
More importantly, you need to understand that they were working closely 
with a number of people in GE Corporate and you should demand at your 
upcoming hearing to know exactly who the participants were. If Mr. St. 
Laurent does not answer that question than you might as well stop the 
hearing because he w·~Jl be obviously stonewalling you. As you might guess, 
because the above individuals have openly discussed all of the planning etc. 
that went into this scam, including naming the people at Corporate who 
actively_ participated in executing it, there is common knowledge amongst the 



" . 

/ 
many people at Electric (particularly the directors of the comp·any) as to 
exactly who were the players. I think you have an obligation to understand 
who they were . . One last point, with all of the attention being focused on this 
scam, your office apparently has not considered subpoenaing Electric's 
records on this, including the documentation of any meetings andlor 
presentations that were held over the previous 18 months, in Beverly, 
Fairfield and Bermuda. It's only too obvious to many of us that there is a 
paper trail, second to none, that would probably go a long way to answer any 
questions you have, yet you seem to want to avoid it. 

At this point in time, it's only fair to let you proceed with your 
investigation, however, there are more than a few people that question 
whether the Insurance Department is truly trying to get to the bottom of 
what occurred here. If you donot probe as to who all of the participants were 
and what exactly was the driver for the re domestication (HINT: FOLLOW 
THE TAX IMPACT TO GE), you will be missing the boat 

Lastly, someone has an obligation to step in and communicate to the 
employees and customers of Electric and advise them what happened, what 
you are doing about it and how it impacts them. As this mess continues, 
noone at Electric apparently feels any obligation to reassure those 
individuals, maybe you should. 

Anonymous 
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Honorable Linda Ruthart 
Commissioner of Insurance 
Massachusetts Division of Insurance 
470 Atlantic Avenue 
Boston, MA 

Re: Electric Insurance 

Dear Commissioner: 

January 18, 1996 

. . , \ . 
H " , ~ ., 

IA,·I·) -. -'f~ 'U 
v I 'i f.J " ' '..Lt. 

Employees began to receive information this week regarding the 
purchase of Electric Insurance by GE, which we understand still requires a . 
formal hearing and approval by your office. In this regard, it is again 
important to remind you that the CEO of Electric Insurance, Mr~ St. Laurent 
and his closest associates, Mr. Cohen (VP- Finance) and Ms. Thompson (VP -
Legal), collectively conspired to wi~old important information from you 
during the course of the EMLICO redomestication hearings. To this day, 
none of them appear to feel any sense of guilt, sense of honesty, integrity, or 
obligation to admit to their egregious actions. To the contrary, they continue 
to advise all who will listen that the decision and direction came from GE 
Fairfield and their outside attorney. 

Many of us here hope that, at your next hearings, yo~ take the time to 
go back an ask all three of them "Did you withhold any information from the 
commissioner that might affect her decision relative to this transaction? Did 
the testimony you provide back in June represent full disclosure of all of the 
facts regarding this transaction?" H they are under oath, they have to 
answer you "Yes, No" respecitvely. Not only should you take testimony from 
them, but you need to give consideration to calling all of their directors 
because none of what they did was kept confidential, it was freely discussed 
amongst them as well as all of their key execUtives and the word around here 
is they are all concerned they may be asked to testify. 

They are hoping you will not be that aggressive in your questioning 
and that they are able to suppress the concerns regarding St. Laurent's 
integrity, that apparently have been raised. What they are saying now is 
that they plan to offer to place three or four GE Executives on the Board of 
Directors as a means to appease you. It is important for you to keep in mind 
that no matter who they place on the board, they all are likely friends of Mr. 
St. Laurent and none of them will have any direct involvement in the day to 
day management of Electric. If that is allowed to happen. it will be a 
trav6sty. 

Hopefully you take this to it's proper conclusion and insist all of them 
be reinoved from the management of this Company as part of the overall 
settlement. 

JAN. 23 . 9(, (TUE) 1 (, : 19 COMMUN 1 CAT 1 ON N,.: 'H, P .... r.F. ') 



EXHIBIT 2 



EMLICQ 

PrelimjnaO' Report 

Introductjon 

The House Post Audit and Oversight Bureau has conducted an extensive 

preliminary review of the process by which the Division of Insurance (DOl) evaluated 

and approved the redomestication of Electric Mutual Liability Insurance Company 

(EMLICO), the mutual insurance company of General Electric Corporation (GE), to 

Bennuda. As part of its review, the Bureau has subpoenaed and reviewed several 

thousand pages of documents, taken sworn testimony and met with representatives of the 

Division of Insurance. Based upon its initial review, the Bureau offers the following 

preliminary report. 

EMLICO was organized as a Massachusetts corporation, domiciled in 

Massachusetts since 1927. EMLICO was a mutual insurance company and although 

licensed to do business in all fifty states plus United States possessions, had as its 

principal insured General Electric Corporation. Through a series of corporate 

restructurings, EMLICO spun off its profitable lines of insurance to Electric Insurance 

Company, a wholly owned subsidiary with its principal offices at 152 Conant Street, 

Beverly, MA. EMLICO then sought to change its commercial domicile to Bennuda,a 

jurisdiction that it was not licensed to do business in prior to the restructurings. The 

intent of these transactions according to EMLICO was to wall off the "long tail 

exposures" of environmental claims that were made against GE. In the past, GE's mutual 

insurance company EMLICO had taken the position of denying coverage on these 

environmental claims. EMLICO had established a $25 million reserve to handle 

litigation for the "long tail exposures". (Long tail exposures essentially involved claims 

for environmental cleanups on policies that in many cases were written long before the 

environmental hazards were even known.) EMLICO had issued comprehensive general 



liability policies to GE from the early 1950's. EMLICO utilized "pollution exclusions" 

in various forms to deny coverage of environmental cleanup claims. (See affidavit of D. 

F. St. Laurent, Supreme Court of Bermuda No. 436 of 1995, pp.7-9.) 

On June 28, eight days after the public hearing on EMLICO, the DOl approved 

the redomestication to Bermuda. During this time period of mid-1995, EMLICO began 

movmg all of its corporate facilities to Bermuda. By October of 1995, less than four 

months after the hearing, EMLICO was seeking to utilize the winding up provisions of 

Bermuda law applicable to an insolvent insurance corporation. By adopting EMLICO's 

counsel's interpretation of the definition of "state" contained in c.175 s.49A to mean 

Bermuda, the Commissioner authorized EMLICO to leave Massachusetts and utilize an 

insolvency proceeding process far different from Massachusetts. 1 

The factual background of this case is extremely complex. Despite all of the 

intricate corporate transactions, however, the Bureau believes that there were sufficient 

red flags · that were raised to put the Commissioner on notice that the impact of the 

redomestication was not limited to General Electric and EMLICO. The series of 

transactions that allowed EMLICO to "wall off" its long tail exposures may have had a 

serious impact on the reinsurers and the insurance industry in Massachusetts. 

Despite all of the corporate reshuffling, when reduced to its simplest components, 

EMLICO's series of transactions can essentially be characterized as a non-arms length 

reorganization of affiliated and commonly owned or controlled entities - a reorganization 

that could potentially minimize the total amount of environmental claims paid by GE and 

its related entities. The Bureau notes here that DOl took the position that the 

. redomestication to Bermuda by itself did not require a public hearing. According to the 

Division, it was only the interposition of the Wilmington Trust Company acting, in effect, 

as a trustee for EIC's stock, that the Division was required to hold a hearing at all. (The 

I The Bureau' I review of the question of interpretation of this statutory provision reveals a deficient 
process. The Division. upon deciding to entertain the application to redomcsticatc, viewed the burden of 
proving statutory authorization to be on the company. The Bureau', review indicated that the Division in 
large part took BMLICO', lawyers' memo at face value. No opinion wu sought from the Attorney 
General. The Bureau', review of legislative commiUee documents indicated the provision bad at least part 
of its source derived from the Model Act. The Commissioner', intelpetatioa of state in the context of the 
Model Act is inconsistent with the intent of DUlDy of its provisions. 
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hearing was attended only by persons directly associated with the companies involved 

and lasted approximately forty minutes.) 

The Bureau notes that the complexity of the transactions between EMLICO and 

its related entities and Wilmington Trust had the effect of distracting the Division from 

the real issues. Rather than focus the examination on the intricacies of commuting the 

profitable policies to Electric Insurance Corporation (EIC) and all of the other related 

operations, the Division should have conducted a much more comprehensive review of 

two issues: 

I) Whether the redomestication should have been allowed at all - was . it legally 

permissible? What were the potential effects including insolvency? What was happening 

in the insurance industry at this time - particularly in the area of environmental cleanup 

and asbestos? 

2) What was the impact of the proposal on the insurance industry remaining in 

Massachusetts? 

The Commissioner of Insurance cannot and should not operate in isolation. Any 

careful review of case law and developments in environmental insurance and toxic torts 

should have put the Commissioner on notice that companies with substantial outstanding 

environmental claims have a vested interest in minimizing expenses and shifting losses 

on these claims. Transferring hundreds of millions of corporate assets between 

commonly owned corporations and an unrelated bank holding company with the ultimate 

goal of redomesticating its mutual insurance company in Bermuda (a jurisdiction in 

which. EMLICO had not conducted business in previous years and whose business 

approval was conditioned on the Massachusetts Insurance Division's decision), was of 

such unique import that the Commissioner should have been . on notice that it had 

.dramatic implications not only for the regulators but also the entire insurance industry 

remaining in Massachusetts as well. 

The results of the swift approval of the redomestication have been substantial. 

Four different cases have been filed in the superior courts of the Commonwealth, two 

p~jngs have been filed before the Supreme Judicial Court, and lengthy p~;ngs 
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before the Courts of Bermuda have already occurred as of this writing. Thousands of 

pages of affidavits and briefs as well as other legal filings have been one immediate by

product of the Commissioner's hasty decision. In addition, given the insolvency of 

EMLICO just four months after the move to Bermuda, several reinsurers of EMLICO are 

charging that fraudulent representations of EMLICO's balance sheets were made to 

facilitate the redomestication. The allegations of fraud add to the already complex legal 

issues. As the -Bermuda courts have indicated, the trial of the fraud issue alone will be 

long and complex. 

The Bureau's review of the process, while not complete, does offer the picture not 

only of a regulatory agency that acted with uncharacteristic haste, but also one that 

operated without the necessary legal and financial tools to oversee the appropriateness of 

transactions such as the one that was proposed. Accordingly, the Bureau recommends 

. . that emergency legislation be filed to address the issues raised by this process and should 

consider the following: 

1. Any property or casualty company seeking to redomesticate must file . a bond 

with the Commissioner's duly appointed escrow agent for 20% of the company's loss 

reserves. The release of such bond shall-be cOnditioned upon a two-year period of 

solvent operations and shall be held for the benefit of insureds pending insolvency 

proceedings or upon other conditions to be determined by the Commissioner, including 

but not limited to recalculation of loss reserves required, fraud, and mismanagement 

(The intent of the bonding provisions would be to provide some measure of protection in 

cases where less than full disclosures are made.) 

2. The Commissioner shall be required to hold public hearings on any substantial 

change of corporate structure of an insurance carrier licensed to do business in the 

Commonwealth and on any redomestication. Notice shall be made by sufficient 

advertisement in statewide newspapers and legal pUblications and shall be mailed to all 

competitors as well as the reinsurers of the company seeking to redomesticate or 

reorganize out of state. 

3. All property and casualty insurers shall include with their annual filings with 

the Commissioner the most current estimate of potential specified losses, including 
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environmental and asbestos, that exceed one million dollars per site. These estimates 

shall list the site and the most recent estimate of loss exposure. Such estimates submitted 

to the Commissioner shall remain confidential however, until the company agrees to 

release them. The Commissioner shall utilize such estimates in determining the solvency 

of said companies. 

4. Any property and casualty company regulated by the Commissioner of 

Insurance shall be required to notify the Commissioner at least two months before 

instituting any material change in the company's calculation ofloss reserves. 

5. The Bureau recommends that language be inserted in Chapter 175 of the 

General Laws to guard against fraudulent conveyance of assets and fraudulent 

. representations made to the Commissioner to protect the Division from possible 

manipulation. 

6. The Bureau recommends that the House of Representatives utilize the 

'su"bd8ittial industry and academic expertise in this field to consider appropriate legislative 

changes designed to protect the consumers and the integrity of the DOl's role in the 

regulatory process. 

7. The Bureau recommends that MGL c.l75 s.4 be amended to establish a special 

fund with revenues derived from an assessment against all insurers. The purpose of said 

fund shall be to conduct comprehensive examinations and audits and to seek out special 

counsel when appropriate. (The use of this general fund would replace the present 

method of assessing the specific company for direct costs incurred by 'examining that 

company.) 

The EMLICQ RedomesticatioQ 

The Bureau found that the Division of Insurance's process by which EMLICO 

Was allowed to redomesticate was fundamen~ly flawed and failed to achieve the level of 

oversight necessary to protect not only the premium payers in the Commonwealth but 

also the integrity of the insurance and re-insurance industry in Massachusetts. The 

Commissioner failed to exercise the level of diligence necessary to protect the public and 
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reinsurers who ultimately pay for claims either through higher premiums or the public 

expenditures used for the cleanup of environmental contamination. 

The Bureau found that the DOl's current examination procedures offered little in 

the way of a comprehensive review process when a company chooses to substantially 

alter the form in which it does business. The Bureau noted that the essence of EMLICO's 

comp1.~x series of reorganization transactions in large part elevated form over substance. 

Some of the litigants have suggested that one goal of the restructuring process was to gain 

a higher level of control over the manner of determination of potential loss exposures and 

perhaps to minimiu the amount of claims that would ultimately be paid. 

The Bureau's review of the numerous court pleadings filed in.this matter indicated 

that the series of restructuring transactions was unique, not only to Massachusetts, but to 

the United States. The Bureau has found no evidence to suggest that this type of 

corporate reshuftling with an ultimate change of domicile to Bermuda had ever been 

attempted by a United Stat~ based insurer. Nonetheless, the DOl treated this 

extraordinary move as if it were a change from Springfield to Hartford. The Bureau 

bases it findings on the following:-

1; The Commissioner made no attempt to insure widespread notice was made to 

the insurance industry of the proposed redomestication despite the fact that GE and its 

mutual insurance company appeared to be commencing an entirely new process of 

quantifying the potential exposures of hundreds of contaminated sites. The Bureau 

believes that at the bare minimum, all of EMLICO's reinsurers and policyholders should 

have been notified of such a proposal and given an opportunity to be heard. The notice of 

the hearing that appeared was placed in the Boston Globe next to ads for pets (a copy is 

attached as exhibit 1). 

2 . . DOl's review of the question of whether the statutory scheme permitted a 

redomestication to a foreign country was flawed. DOl took the position that the burden 

of interpreting the statute was solely on the company. Accordingly, DOl engaged in no 

substantial independent legal analysis and the . Bureau was provided with no written 

analysis of the statutory framework. Indeed, the Commissioner apparendy chose to 

ignore precedent in both Massachusetts Insurance law and the Model Acts governing 
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insurance carriers that supported the notion that the defmition of "state" did not include a 

foreign country. According to affidavits filed in Bennuda by the President of EMLICO, 

the Division took less than eleven days to decide the legality of the move to Bennuda. 

(D. F.St. Laurent of EMLICO indicated that he requested counsel to meet with the 

Division on March 20, '1995 to discuss the legal authority for the move to Bermuda. On 

March 31 of 1995 he was infonned by the Division that the issue had been resolved. See 

Affidavit ofD. F. St. Laurent, Supreme Court of Bennuda, No. 436 of 1995, pp.18, 19.) 

. 3. The Bureau's review of the Division's financial assessment ofEMLICO prior 

to the redomestication did little to generate confidence in the Division's approach to the 

process. The financial review that was conducted appeared limited and routine, despite 

the fact that the ultimate end of the EMLICO affiliated . group was a· corporate 

restructuring transaction that had never been undertaken by a domestic insurer. Because 

of the Commissioner's failure to appreciate the widespread ramifications of the 

restructuring, the Division did not undertake any significr,r.t independent analysis apart 

from the normal audit process. The Bureau's initial review including sworn testimony 

indicates that the individuals of the four-member working group in some cases spent as 

little as one day a week during the period of February to June of 1995 working on the 

issue. The documents provided by the Division indicated that much of this review was 

limited to analysis of trust agreements and other facilitating legal documents. 

4. The Bureau's review indicated that year prior to the redomestication, GE and 

its affiliates were making new calculations of losses and demands for payment from 

EMLICO. The financial analyst at DOl who perfonned the review testified that he had 

not seen some of these documents that outlined these exposures. Documents obtained by 

the Bureau dated in August of 1994 indicated that a demand for payment in the amount of 

$514.5 million had been made of EMLICO by OE. The documents also indicated the 

existence of over 500 potential contaminated sites for which claims might be filed. When 

questioned further about other GE documents that had assessments of GE's 

environmental cleanup risk, the financial analyst again testified that he had not seen such 

documents or anything like them. The Bureau's review of industry literature and trade 
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journals indicated that there were substantial public developments that bore directly on 

the issue of claims payment for these types of losses. 

The Bureau notes that the Division analyst appears to have performed competent 

analysis based on the limited material that the company submitted. The Bureau is 

concerned, however, that the information submitted was not sufficient to make a careful, 

comprehensive evaluation of the larger issues involved here. The Commissioner 

undertook no independent assessment of the motivation behind the transactions and gave 

no direction to do so to any of her fmancial personnel or the consultants retained by her 

office. The Bureau finds this the most troubling aspect given the ultimate proposal to 

move outside the jurisdiction of the United States. The real issue here was not the 

evaluation of the financials that were submitted but rather the methodology used to 

calculate loss reserves. The company changed the method once in Bermuda and became 

insolvent within days of the method change . 

...... ;;}{ 5. The Bureau found that DOl's practices and procedures failed to provide it w~th 

the level of oversight necessary to identify actions that might have widespread 

implications to the insurance industry in Massachusetts. By failing to exercise due 

diligence in the exercise of her statutory authority, the Commissioner allowed EMLICO 

to use the redomestication provisions in a manner that may have been inconsistent with 

the remainder of the statutory scheme and the legislative intent. 

6. The Bureau found evidence that less than two months after the move to 

Bermuda, EMLICO began a process by which its loss reserves_werere-calculated. The 

effect of those changes in methodology was an increase of . $679 million in the loss 

reserve account. Such change in methodology rendered the company insolvent under the 

laws of Bermuda. The Bureau offers no conclusion on the validity of the insolvency nor 

the effect upon the reinsurers of GE and EMLICO that remain in Mass. The Bureau's 

initial assessment of the insolvency procedures in Bermuda dOes, however, lead it to 

believe that the system of law applicable in Bermuda appears to give the insolvent 

company greater flexibility in detennining how and when claims get paid tIuui under 

analogous applicable Massachusetts provisions. The Bureau found that the actions of the 

Commissioner were partly responsible for a litigation frenzy with multiple law suits 
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being brought in numerous forum including Bermuda. The DOl process which led to 

those multi-million dollar lawsuits was potentially unnecessary and avoidable. The 

process that resulted in these court suits has seriously damaged the integrity and 

credibility of the insurance regulatory framework, the Insurance Commissioner's office, 

and ultimately the Commonwealth. 

7. The Bureau found that the Commissioner's actions in approving this 

. redomestication less than eight days after the public hearing to be most troubling. Rather 

than careful consideration of the potential impliCations to the Commonwealth and the 

industry, the Division apparently expedited the request in part to address the Company's 

entreaties for the need for an approval contemporaneous with the-Company's quarterly 

financial filings. 

8. The Bureau's preliminary examination found ample evidence that several red 

flags relating to calculation of loss reserves were raised and indeed recognized by some 

of the Division's fUUlhci~l~personnel, yet these red flags were apparently ignored by the 

Commissioner. By failing to slow down the process after recognizing these warning 

signs, the Division lost substantial leverage over the ultimate problems that resulted once 

the Company was redomiciled to Bermuda. 

Indeed now, efforts to make the Division whole are ironically being challenged by 

some of the reinsurers on the grounds that the Commissioner has no authority to enter 

into an agreement with EMLICO because her statutory authority under c.17S s.180 is 

limited to domestic insurers. Because EMLICO-is now domiciled in Bermuda, the 

COmmissioner no longer has any legal authority over ·them the argument goes. The 

Commissioner may well be seeking .to close the barn door after the cows have gone. 

9. The Bureau is troubled by the extent to which information about GE's 

potential losses was available in the period prior to the redomestication, yet never 

obtained or utilized by the Commissioner. Given the current estimates ofGE's exposure 

which have increased the number of sites to over 700 and exposures now estimated well 

in excess of a billion dollars, a different method of loss reserve calcUlation of EMLICO 

may well have determined them to be insolvent as far back as 1992. (The Bureau noted 

an October 1993 State Auditor's Report which was critical of the number and 
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comprehensiveness of the financial reviews undertaken by the Division. The Auditor had 

cited the Division for not identifying the poor financial condition of a company that w8s 
placed in receivership just fifteen months after the Division's review.} 

10. The Bureau noted the requirement that the Commissioner make independent 

assessments of facts and conditions. The Bureau cites to the independent auditor's 

repoN. where it states, "The Division of Insurance should exercise due diligence to obtain 

whatever other information may be necessary for the purpose . of monitoring and 

regulating the financial position of insurers. It should not rely solely upon the 

independent auditor reports." It is the Agency's sole reliance on submitted financials that 

causes the Bureau concern. It is imperative that a regulatory agency such as the 

Insurance Commission .look to extrinsic sources to verify financial and claims 

information. Clearly, independent assessment and verification of the facts presented here 

was never done. 

11. The Bureau found no evidence that the· Division comprehensively examined 

the legal provisions which would govern an insolvency before appro~g the 

redomestication. According to the litigants, much of the insolvency process is done ex 

parte under British law concepts. Much of the process is kept sealed and out of the public 

view. The choice of liquidators and the procedures for assessment, estimation and 

calculation of claims are not the same as the United States. For example, under Bermuda 

law the insolvent chooses the liquidators whereas in Massachusetts the Commissioner 

chooses. Also the proceedings are in large part ex parte and some of the records remain 

confidential even after the proceedings conclude. according to documents filed in court. 

Clearly, an insurer rendered insolvent under the laws of Bermuda is in an entirely 

different position than one rendered insolvent under the laws of Massachusetts. 

Based upon its preliminary examination, the Bureau believes that in order to fully 

adjudicate and resolve all of the issues involved, the Commissioner must, if legally 

possible, bring EMLICO back to Massachusetts. Serious questions remain including the 

determination of the validity of the. allegations of fraud. If in fact the corporate officers of 

EMLICO knew that the company was insolvent before the move to Bermuda, then the 
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Commissioner may have been improperly induced to approve the redomestication. The 

resolution of the fraud issue can be decided most expeditiously here in the 

Commonwealth. 

As the Commissioner has stated relating to the issue of the re-opening of the 

redomestication issue, two questions are relevant: 

1. Did the management of EMLICO know or suspect that it was insolvent on or 

before June 28, 1995? 

2. Was the management of EMLICO party to a plan in existence before June 28, 

1995 to place EMLICO in insolvency proceedings upon EMLICO's redomestication to 

Bermuda? 

In addition, the Bureau would ask other questions: 

1. Was there an external reason that caused the Company to adjust its loss 

reserVes? 

2. . When was the process by which the decision to change the method of 

computing loss reserves first considered? 

3. What independent facts and/or circumstances outside of the Company's control 

caused it to change its methods of calculating reserves? 

The Bureau believes that the answers to these and other questions are critical to 

the solution of this series of problems. These questions should have been anticipated and 

-answered prior to the approval of the redomestication. As it now stands; there are no easy 

answers to the myriad of legal issues that have been raised by this redomestication. The 

only way to expeditiously resolve them is to reopen the issue of whether the 

Commissioner had the authority to let EMLICO leave the country. The Bureau believes 

that without this step the alternative will be protracted and costly litigation, confusion and 

lack of confidence in the Massachusetts Insurance regulatory scheme. 
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ConclusioQ 

In the course of its preliminary review, the Bureau has subpoenaed' thousands of 

pages of documents and has taken over four hours of sworn. testimony from one of the 

key witnesses involved in the redomestication. The issues here are extremely complex 

and will require substantial investigation to fully explore. 

In the meantime, the Bureau also has serious reservations about the 

Commissioner's proposed settlement. If, as the Commissioner has indicated, a number of 

serious questions about the actual timing of EMLICO's solvency remain, then no 

'. settlement should be considered until those questions_are answered .. ·The Commissioner's 

attempt to have herself appointed as U.S. Receiver places her in the.: less' than· desirable 

position of trying to assert domiciliary-based jurisdiction over a company she has just 

allowed to redomicile in Bermuda . . 

The Bureau believes that additional inquiry into this matter is warranted and that a 

full review of all of the actions taken in this matter is appropriate. 
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COMMONWEALTH OF MASSACHUSETTS 
DIVISION OF INSURANCE 

WILLIAM F. WELD 
GOVERNOR 

ARGEO PAUL CELLUCCI 
lIEUTENANT GOIIERHOR 

470 Atlantic Avenue - Boston. MA 0221 ()'2223 
(617) 521.7794- F/4¥.. (617) 521.7770 

TTYlTD0(617) 521·7490 

June 24, 1997 

LINDA RUTHARDT 
COMMISSIONER 

Thomas W. Hammond, Jr., Esq. 
Director "and General Counsel . HAND DELIVERY 
Hous:e Post Audit and Oversight Bureau ' 
stat:'e -House, Room 146 ' . 
BOf;t~~ 'Massachusetts 02133-1053 

Re: Electric Mutual Liability ·'Insurance Company C"EMLICQ") 

Dear . Mr'~ HamDiond: 

. . A$ part of the onqoing efforts of the Division of Ins~ance 
("Division") to cooperate with the House Post Audit and Oversight 
Bureau's investigation, I provide the following answers to the 
questions posed in your letter of June 10,1997. 

As you know, the Division is involved in substantial ongoing 
litigation concerning EMLICO. I accordingly request that the 
information provided in this letter be maintained in confidence 
to the extent consistent with the Bureau's role. 

Question 1: If the Division contends that 'the . June 20, 1995 
nearing regarding EMLICO was conducted pursuant to M.G.L. c. 175, 
5206B, please answer the following: 

a) Please state all reasons which support the idea that 
notice of the hearing was not required to be sent to 
any of the reinsurers of EMLI·CO. 

b) Please state all reasons whioh support· the oontention 
that the words "any other person whose interest may be 
affected thereby" oontained in M.G.L. c. 175, 5206B 
does not apply to reinsurers of EMLICO. 

Answer 1: As set forth in the Notioe of Hearinq and 
indioated in the Memorandum of Deoision and Order, the hearing 
held on June 20, 1995 was oonduoted pursuant to.G.L. 0.175, 
5206B, whioh requires that a publio hearing be held to oonsider 
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every "Form A" applioation to acquire Qontrol of a domestio 
insurer. In this oase, Wilmington Trust Company ("Wilmington"), 
as trustee, had filed an application to acquire control of 
Electric Insurance Company ("EIC"). EMLlCO had also filed 
applications under G.L. c. 175, SS206C and 49A seeking approval 
of the assumption and commutation transactions with EIC and of 
its redomestication to Bermuda. Because these applications were 
interconnected with Wilmington's application, the Division of 
Insurance also considered them at the hearing, although §§206C 
and 49A did not require any hearing on those applications. The 
Division accordingly answers the two questions .posed as follows: 

a.Notice of the hearing was not required to be sent 
to any reinsurer of EMLICO because there is no statutory or other 
requirement that such notice be sent. The Division notes that 
certain reinsurers presented this issue in their complaints for 
judicial review of the June 28, 1995 decision filed in suffolk 
Superior Court, and the Division addressed this issue in its 
motion to dismiss filing~, whioh are incorporated by referenoe. 
In his April 2, 1997 decision, Judge King dismissed those cases 
on the ground that the plaintiff reinsurers lacked standing to 
challenge the decision, and thus implicitly accepted the 
Division's view that notice of the hearing was not required to be 
sent to reinsurers or other debtors. The Division's position is 
outlined below. In summary, the Division "complied with the 
notice provisions of 5206B, notice of the hearing was not 
required to be sent to any of EMLICO's numerous reinsurers or 
other debtors because the administrative review statutes do not 
require it, and ~einsurers have no constitutional right to 
receive notice. 

" First, 5 206B has very specific notice . requirements 
conoerning applioations to acquire oontrol, and the Division 
complied with those requirements. . "The . statute provides that the 
commissioner must give at least 20 days notice to the person 
filing the application to acquire control (here Wilmington), and 
that person must then give not less than 7 days notice to the 
insurer (here EIC)-and~~-such-other-persons-a& may-he-desiqnat~d 
by-tihe-Comm!ssloner. In this case, the Division instructed 
Wilmington to notify EIC of the hearing and to publish the Notice 
of Hearing in the Boston Globe. Proof of publioation was 
submitted at the hearing. Nothing in 5206B requires that notice 
be given to reinsurers of the company proposing to transfer 
control of the subjeot insurer, and indeed, no EMLICO reinsurers 
have oontended that the Division violated 5206B or even that they 
were harmed by the ohange of oontrol. 
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Second, the statutes that provide for the Division's review 
of the applications concerning the assumption, commutation and 
redomestication (G.L. c. 175, §§206C and 49A) do not require that 
the Division give notice to anyone. This is not surprising 
because neither §§206C nor 5 49A provide for a hearing. The 
objecting reinsurers argued that notice was required under S49A 
because the Division considered that application at the §2068 
hearing. However, the Division h~d complied with 52068, and· the 
Division's consideration of the applications under §§206C and 49A 
in connection with the 52068 hearing did not transform the 
Division's review of those applications so as to create 
additional rights. 

The objecting reinsurers have implied in the past that they 
had a constitutional right to receive notice of the hearing 
concerning the transactions that they allege harmed them, the 
redomestication and the assumption. However, the reinsurers had 
no constitutional right to a hearing on transactions by a 
reinsured within an insurance company holding system or on a 
proposed change of a reinsured's domicile. The objecting 
reinsurers had no legitimate claim of entitlement based .on 
statute or regulation to forever deal with a Massachusetts 
domiciliary insurer or with an insurer with a specific surplus or 
with EMLlCO. The statutory provisions for administrative review 
of the transactions do not create any "legitimate claim of 
entitlement" to disapproval just because the reinsurers may have 
had certain unfounded expectations. As Judge King recognized · in 
dismissing the reinsurers' actions for judicial review, potential t 
debtors such as reinsurers do not fall within the zone of 
interests protected by the statutes, which are concerned with 
policyholders. The applications under SS206C and 49A are to be 
considered in light of "whether they may adversely affect the 
interests of policyholders" (S206C(p» or "tlle inteJi.es-ti-4f-tile 
policyholders,-of-the.-eommonwea-lth" (S49A). As the absence of any 
hearing provided for by statute indicates, these standards are 
matters of government policy that do not create rights requiring 
adjudicatory procedure. 

While this answer specifies why notice was not required to 
be given to reinsurers and addresses the basic arguments that 
have been suggested on this point, the Division reserves the 
right to further respond to any specific arguments that may be 
raised. 

b. The phrase "any other person whose interest may be 
affeoted thereby" in G.L. o. 175, 52068(d) (2), serves to identify 
some of the persons who may appear and seek to partioipate in the 
publio hearing oonoerning an applioation under that seotion to 
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acquire control of a domestic insurer. Whether a person falls 
within the 'phr~se thus depends on a showing made at the hearing 
that the person has an interest that may be affect~d by the 
proposed change of control. The Division can .only answer this 
hypothetical question by noting that in the objecting reinsurers' 
complaints for judicial review they have ~ alleged that they 
were harmed by the acquisition of EIC by Wilmington as trustee 
from EMLICO. 

since your letter places this question next to Question l(a) 
concerning notice, the Division observes that the quoted phrase 
has no bearing on the issue of notice. section 206B(d) (2) only 
requtres that notice be given to the tnsurer and persons who "may 
be designated" by the commissioner; it does not require that the 
Division identify and give notice to persons "whose interest may 
be affected" by the proposed change of control. Indeed, tt 
appears that the statute contemplates that such persons will not 
have been given notice because it refers to them immediately . 
after referring to the persons -wbo are to be given notice: "the 
person filing the statement, the insurer [and] any person to whom 
notice of hearing was sent." G.L. c. 175, S206B(d) (2). 

Question 2: Please state each and every reason that formed 
the basis for the Division's decision that the definition of 
"state" contained in M.G.L. c. 175, §49A included the 
Commonwealth Nation of Bermuda. 

a) 

b) 

In this regard, please list each and every document you~( 
reviewed and/or relied upon which formed the basis for 
your decision that the term "state" contained in 
section 49A meant Bermuda. 

In this regard, please list the date of each meeting as 
well as location and attendees of all meetings you 
attended or telephone conferences you participated in 
where the definition of "state" was discussed in the 
context of EMLICO's application to redomesticate to 
Bermuda. 

Answer 2: The determination within the working group that 
Bermuda was a "state" within the meaning of G.L. c. 175, S49A, 
was made without my personal participation. That determination 
was made prior to the hearing on June 20, 1995, and it was not a 
matter that was the subject of discussion at the hearing or in 
the Memorandum of Decision and Order dated June 28, 1995. At 
this time, I can .only state that the reasons for the decision 
would have included those set forth in the Shearman , Sterling 
memorandum dated March 23, 1995. As is the Division's practice, 
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once the issue had been raised, I am told that the working group 
asked the company to address it, and the members of the working 
group, including Donald Henderson of LeBoeuf, Lamb, Greene & 
MacRae, then discussed the company's response. The Shearman & 
Sterling memorandum and LeBoeuf billing information have been 
produced to you and are incorporated by reference. 

In summary, the reasons set forth were that in the absence 
of any applicable statutory definition, the meaning of "state" 
should reflect its ordinary meaning as indicated by dictionaries 
and court decisions. The plain meaning of "state" is a political 
union of people in a definite territory, and it is not limited to 
states of the united states. By contrast, other provisions of 
G •. L. c. 175 specifically refer to states "of the united states." 
See G.L. c. 175, SS19A, 19B, 54E, 153. Similarly, S180A 
specifically defines "state" as "any state of the united States, 
and also the District of Columbia, Alaska, Hawaii and Puerto 
Rico," but th-is definition applies only to 5S180A-180L. G.L. c. 
175, 5180A. The reference to a "government or · state other than 
the United states or one of the united states" in S155 indicates 
a broader general meaning. G.L. c. 175, 5155. Under usual 
principles of statutory construction, the presence of express 
limitations in other sections of the insurance laws indicates 
that the Legislature did not intend the word "state" in 549A to 
be so limited. Finally, i~ appears that S49A was intended to . 
facilitate redomestications, so long as the interests of the 
"policyholders of the commonwealth" were protected. There is no 
indication in S49A that the term "state" was intended to have a 
limiting effect, and the Commissioner may always disapprove a 
redomestication, whatever the proposed new domicile, if those 
policyholders would be disadvantaged. 

While it has provided this summary, the Division reserves 
the right to make any appropriate additional arguments in the 
event the issue is litigated. 

a-b. I implicitly decided the issue in the June 28, 
1995 decision. However, I was not involved in the discussion of 

--whethe~ermuda-was-a-:!~'be" within the meaning of S 49A for 
purposes of EMLICO's application to redomesticate. ~ha~G~ was 

--P~J::med b¥ the wor&i.nq~\lp. 

Question 3: Please list the date, time, place and attendees 
of all meetings that you attended regarding EMLICO for the period 
January 1, 1995 to Ootober 30, 1995. 
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Answer 3: According to the available records and my memory, 
I attended the following meetings regarding EMLICO during the 
period January 1, 1995 to October 30, 1995: 

1. February 27, 1995; 9:30 a.m.; Division 
of Insurance; David st. Laurent, Brian 
Brooks, Linda Ruthardt, Kevin McAdoo 

2. on or before June 28, 1995; Division of Insurance; 
Linda Ruthardt, Daniel Judson 

3. October 25, 1995; 9:30 a.m.; Division of 
Insurance; Linda Ruthardt, Kevin McAdoo, Daniel 
Judson, Elizabeth McDonald, David Leslie, Eric 
Smith . 

During this period, 1;: also would have had .... a ·nWilber of 
.-brief 'conversations conc~rning EMLlCO wi th Division staff at the 
Division of Insurance. For instance, I spoke with Daniel Judson 
sometime shortly after the June 20,1995 hearing,and Kevin 
McAdoo spoke with me on a few occasions on or before June 28 ', 
1995. Also, during the period August-october, 1995, Mr. McAdoo 
advised me of some telephone calls from David st. Laurent. 
Finally, the Secretary of Consumer Affairs was told of the EMLICO 

. proposal during a regular monthly informational meeting. It was 
practice to keep that office informed of issues that might 
generate press inquiries and/or meetings with Office of Consumer 
Affairs staff. ~ 

Question 4: Please list all meetings that you attended with 
individuals in the Governor's Office and the Governor's Legal 
Office that related to EMLICO, Electric Insurance corporation 
and/or General Electric. 

Answer 4: According to the available records and my memory, 
I attended the following meetings with individuals from the 
Governor's Office or the Governor's Legal Office at which matters 
relating to EMLICO, EIC and/or GE were discussed: 

1. July 18, 1996; 11:30 a.m.; state House Room 277; 
Terry McCourt, James connelly, David Ramsey; Linda 
Ruthardt, Richard Mastrangelo, Daniel Judson 

2. October 22, 1996; 10:30 a.m., state House Room 
360; Russell Ames, Kevin Smith, Linda Rutbardt, 
Riohard Mastrangelo, Daniel Judson (others might 
have been present for various portions of this 
meeting) 
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For the sake of clarity, as noted above I also have 
attended meetings with individuals from the Executive Office of 
Consumer Affairs and Business RegUlation. 

Question 5: If you concluded that EMLICO was solvent at the 
time of the redomestication application, please state each fact 
which you relied upon that formed the basis of your opinion that 
they were solvent. 

a) 

b) 

c) 

In that regard, please indicate the time, place and 
attendees of all meetings where the issue of .. solvency 
of EMLICO was discussed. 

Please identify by date and participant each telephone 
conference you had relating to EMLICO's solvency • . 

Please state whether your opinion towards EMLICO's 
solvency was altered or additional concerns were raised 
upon learning of Shearman & Sterliriq'sfax to LeBoeuf, 
Lamb, et. al. r requestinq deletion of certain factual 
inaccuracies contained in the June 28 Memorandum of 
Decision and Order; to wit: "EMLICO's financial 
position could be significantly and adversely affected 
by olaims made against it by GE • • • Thus, the word 
"unlikely" with respect to EMLICO becoming the subject 
of a liquidation proceeding should be deleted." 

Answer 5: At the time of EMLlCO's application to 
redomesticate and my approval of the redomestication, I believed 
that EMLICO was solvent. I was aware that (1) EMLICO had 
presented itself at the February 27, 1995 meetinq as havinq a 
substantial s~lus both before and after the proposed 
reorqanization (wben it would be run off), (2) EMLICO was 
required to file annual and quarterly financial statements that 
represented its financial condition, includinq audited annual 
financial statements with actuarial opinions with respect to loss 
reserves, (3) the Division in the ordin~ry course would . review 
those financial statements, (4) the Division was conductinq an 
examination of EMLlCO under G.L. c. 175, 54 that included a 
review of EMLICO's loss reserves by Ernst & Younq, and (5) the 
workinq group would review financial statements in oonneotion 
with its work. If EMLICO's financial statements, the Division's 
review of those statements or the examination had shown that 
EMLICO were impaired or insolvent, I would have been informed. 
As Kevin McAdoo indicated at the June 24, 1996 informational 
hearing, EMLICO's solvency was a predicate for action on the 
redomestication and other applications. .,.1:£ 1: hadbel.ieved that · 
EMLIOO were insolvent, then I would not have acted on the 
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applioations but would have sought to plaoe EMLICO into 
·reoeivership. 

a-b. Prior to the time of my approval of EMLICO's 
application to redomesticate, I did .not participate in any 
meetings or telephone conferences at which EMLICO's solvency was 
specifically discussed. In various contexts, I have expressed 
the view jgenerally that one must assume that insurers that wrote 
liability or property insurance over the past decades have 
significant uncertaJ,.n exposures. 

~. I was aware of the unusual request and asked 
Daniel Judson to handle it. It did not change my understanding 
of EMLICO's solvency. 

Question 6: Was the issue of EMLICO's potential insolvency 
ever discussed? If so, when and by whom? Did anyone from the 
Divis.ion ever inquire about whether a change in loss reserve · 
methodology would be undertaken? If so, please describe in 
detail all suoh discussions. 

Answer 6: Prior to the Fall of 1995, I was not aware that 
there was any issue of EMLICO's potential insolvency. ~he-issue 
of -EMLI.ooLs-e14.9i:bi·l.J.ty~.()r--permi-sston-to.,..r.est.ructw;e-and .. 

-. redOlll(!$..ticAte,-..wh1:Ch~noludec:t..eview . ...of.,'>:the;:·'Comp'anY'1r'ft'n«ne'l 
--stat~ments....and~ro1ect4.-Gns.,......was=the""l1utY · of the,,,-wor-k..tnq-grodji'. 
Given that the working group did not oppose the ~~~~9t~ing or 
redomestication, I viewed this as an indication that the company ~ 
was solvent and would be after the restr.ucturing and 
redomestication were effected. '. . 

Question 7: When did you appoint the working group to 
examine theEMLICO proposal? What instructions were they given? 
Did they report to you on a regular basis? If so, please provide 
the date and time as well as attendance of all such briefings. 

Answer 7: As is my practice with respect to complex 
transactions presented to the Division, I designated Kevin McAdoo 
to head a working group to review the EMLICO proposal on February 
27, 1995. That working group was to include whatever resources 
would be appropriate in the opinion of its leader. Theworking 
group's leader was told to review the proposal and function as 
other working groups had. The working group did not report to me 
(other than as its members were employees of the Division), and I 
did not meet with the working group to receive any briefings. 
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The independent working group is used to help assure that the 
hearing officer and Commissioner enter any formal proceedings as 
relative neutrals. 

Very truly yours, 

A~ ,~~ 
~~. Ruthardt 

Commissioner of Insurance 
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Honorable Linda Ruthardt 
Commissioner of Insurance 
Massachusetts Division of Insurance 
470 Atlandc Avenue, Sixth Floor' 
Boston, MA 02210-2223 

Gflllfli [Utllie fAtrI/»ny 
JI3S ElliOtt TUillpil., F,ir11I1~ CT 06431 
2DJ J1J·1OI1 

June 19, 1995 

Reox:ganization Of Electric Mutual liability Insurance Company 
. 

Dear Conuni8s1oner Ruthardt: 

General Blectric COmpany, a New York cOrporation ("GB"), is a policyholder .. of &ectric ' 
Mutual Uability Insurance Company, a Massachusetts mutual insurance company 

· ~("BMUCO"). We understand that EMUCO has proposed to engage in. a reorganization 
of its business operations (the "Reorganization"). We understand that the 
Reorganization will include, among other things, subject to the receipt of all necessary 
approvals from the Massachusetts Division of Insurance, the following actions: (i) a 
capital infusion. by EMLlCO into itswholly~owned sub .. '!dbry, Electric Insurance 
Company ("EIC''), (li) assumption of mc of: (a) all insurance policies written by BMUCO 
for insured~ (other than certain liability policies issued to GE and certain of its affiliates 
(the "GE .Policies"» and (b) certain reinsurance agreements under which EMUG9 actS as 
assuming insurer, (iii) commutation o! BMUCO's existing reinsurance of HIC, (iv) the 
transfer of 100% of the outstanding common stock of me owned by EMUCO to a Trust, 
as set forth in the Trust Agreement, dated July 1, 1995 between BMLICO and 
Wilmington Trust Company, (v) the transfer of EMLICO's domicile from the 
Commonwealth of Massachusetts to Bermuda, and (vi) such other actions as BMLICG> . 
shall 'deem to complete the reorganization. 

In the event that, following the Reorganization, BMUCO were to be declared insolvent, 
we understand that the Massachusetts Insurers Insolvency Fund and similar guaranty 
associations in the other states (the "Guaranty Funds") may be .obligated, in whole or in 
part, to pay claims under the GB Policies submitted by GB. GE, on behalf of itself and its 
affiliates, as policyhqlders under the GB Policies, hereby waives and releases the 
Guaranty Funds from any and all obHgations they may have to pay claims under the GE 
Policies submitted. by GE or its affiliates follOWing the Reorganization. 

By virtue of this waiver, GE does not waive or release any of its rights against EMUCO 
and specifically reserves same. 



EXHIBITS 



Release and Indemnification Agreement 

AGREEMENT made as of this Il~ day of October, 1996 by and between General 

electric Company, a New York corporation (-GEj, and the Massachusetts Insurers InsolVenCY 

Fund rMIIP), a non-profit entity created and eXisting under Massachusetts General LawS, ~~ , - ;;: ,>, 

Chapter 1750 (-Chapter 1750-), and such other state insurance guaranty funds and 
: -' :;~<:~!~ .t: 

~ - : ~.'.':- : 

associations which subscribe to this Agreement as provided hereinafter. -;, :;~:;" ,~;;/~;,,;~,: . 

. , £ ,;~"<,~,: 
WHEREAS, GE Is a policyholder of Electric Mutual Uability Insurance Company. -a -~:-+f;, 

_ - i~~~:': . 

company originally organized as a Massachusetts mutual Insurance company which has 

transferred Its domicile to Bermuda rEMlICO-); and 

. . .. :.~,.'. : ..... 

WHEREAS, pursuant to a plan of reorganization effective as of June 30, 1995, 

EMlICO's wholly owned subsidiary Electric Insurance Company agreed to assume all 
' j. ~.,~ •. . : '): .. ~!'-. 

Insurance policies Issued by EMLICO except for those policies Identified in exhibit A hereto 

(herein called -GE Policies-). 

WHEREAS, persons Insured under the GE Policies Inciude GE and Its affiHates (for' -~:~, - .- - -

purposes of this Agreement, an -affiliate- of GE 'being herein defined as any person 
- - - --\ -,-:: -~-~--'-'-

controlling, controlled by or und~r common control with GE) as named Insureds; other persons 

defined as Insureds or named Insureds under the GE Policies, and other persons by ~:<: :;~if~f . 
endorsements to the GE Policies, Inciudlng, but not limited to, vendor's "n,ofnnl:l"n'Anm 

person Insured under a GE Policy being herein called, a -GE Insured- and such 

conectlvely being herein called -GE Insuredsj; and 

1 

- ~""-',/:;,Q"""' ., 

.. 

";{ .. ... . '; .... . -: . ~ . 

' .~~ -, ' ~ . . , ~. 



WHEREAS, MIiF and other:. stat,q insurance guaranty funds and associations may be 

obligated or may become obligated to pay claims against GE Insureds for which there is 

coverage under the GE Policies; and 

,. 
" ., ' ;~";i4~ :::' . 

~:,.t: . .,;.~. . . 

WHEREAS, MIIF has requested that GE enter into this Agreement and MIiF Is.,wlinngto' . 

enter into the agreement provided for herein in consideration of GE entering Into this . -: .••. :~-tf~~ ' . 
. . . . 

Agreement; and 

WHEREAS, GE and MIIF Intend that this Agreement Is for the benefit of and ' 
;~;f~~:~··P..'~·' : ' 

" 

enforceable respectively by MIIF and each of such other state Insurance guaranty funds 
. . ~4J ;.':I.~:. 

associations which subscribe to this Agreement; and .. ·z ~ ~: :,;·, . 
. , ' 

. . .. :. 

WHEREAS, GE has detennlned that It Is In the interest of GE to provide the . ':);;¥;.g~' : ',i.:"j . ~ ~;:~~~!~.:~ ~~~~~~ '.~~ ' 
: .. ~ : : '~~.:'.~.' . ," 

agreements set forth herein. . ... ~ .~' . , . , 

~.-~:~~:. ·~~~~r, ~~ ~-;: . 
''' '. : 

NOW, THEREFORE, in consideration of the foregoing and for good and va~~~ble 
~ 

¢Qnslderation, the receipt and sufficiency of which is hereby acknowledged, GE, MIIF and the 

subscribing guaranty funds and associations do hereby agree as follows: 

.. : 
. ~"'h . . " .: ~~ .. " . 

1. Belease. GE agrees not to assert any ciaims against MIIF or any oth~~ ,sta~~ '.', '", 
.. '. . . .". ~ .. 
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liabilities and causes of action, of any nature, known or unknt:'''':l, asserted or unasserted , 

eXisting or arising hereafter, under, or on account of the GE Policies, Including, without limiting 

the generality of the foregoing, any claim, demand, liability or cause of action under 

Massachusetts General Laws Chapter 1750 and the applicable statutes in the respective . .~" 

jurisdictions of the other Subscribing Guaranty Funds, as now In effect or as Chapter 1750 or 

such other statutes may be hereafter amended or modified (herein called -Guaranty Fund 

Statutes·). Upon request, specifying the reason for such request, by any Subscribing',"·'" .: ' .' ~. :. 
'".~. :~j:':' ~ ," . 

Guaranty Fund at any time or times hereafter GE agrees to cause its then affiliates to '~iV~, ' 
· ;. ~~~J~4~~:; ·' 

release and discharge such requesting Subscribing Guaranty .Fund and its respectJvo .. agentS,:::. 
. ' . . :~~~~:~!:-- : .~~"~::r·:" 

servants, successors, members, officers, directors and employees from any and all claims, v . 

demands, liabilities and causes of action, of any nature, known or unknown, asserted'or 

unasserted, existing or arising hereafter, under, or on account of the GE POlicies, InclUding, 

without limiting the generality of the foregoing, any claim, demand, liability or cause oh~Cti~~ ·· 
. . .· ::::::~~~:~:r"-:· :: ~." ~ 

under any of the Guaranty Fund Statutes. Without in any way limiting the foregoing or the 
". :..,t.~ . ,: 

' -~' -:' ,,: -
other agreements set forth In this Agreement, it is understood that GE does not hereby waive 

or release, and GE hereby reserves, any and all rights, interests or claims that GE or any of Its 
.' . 

( 

affiliates has or may have against EMUCO, EIC or any member of a Subscribing Guaranty 

Fund in Its capacity as an insurer of GE or its affiliates or in Its capacity as a reinsurer of . 

EMUCO or ElC. The release contained in this paragraph 1 and any release provided pUrsuant 

to this paragraph 1·are intended to release a member of a Subscribing Guaranty Fund oilty In . 

its capacity as such member and not In any other capacity such as insurer of GE or ~~s~. .,' .;~;<:{: . ' 
' , . ···~::~~; t.'.t:~;~~~ . . 

affiliates or as a reinsurer of EMUCO under policies, treaties, or contracts issued by such '., .' ." 
'\ ..... .. ' .. 

member. 

Subscribing Guaranty FundI. Each of the various Insurance guarar~t,t;; _ .. ,:.<;.: 

. f·l...~"'~/;;'~,~ · 
and associations organized respectively under the laws of any United States Jurtsdl~~!,.;;;;,,~6 ' '. 

;:~~f~< c. 
3 



(Inc:-l'.!~lng any state, Puerto Rico, the U.S. Virgin Islands and the District of Columbia) shall b~ 

entitled to subscribe to this Agreement and become a party hereto by the execution of a 

subscription agreement substantially In the form of exhibit B hereto.· GE hereby agrees to 

execute and deliver such subscription agreements within thirty (30) days of Its receipt thereof. 

The execution of this Agreement by a SubsCribing Guaranty Fund does not constitute an 

admission that such Subscribing Guaranty Fund has any obligation with respect to any policies 

Issued by EMUCO. . 

.. " . . :' . : . '~ '-...... 

3. Indemnlflcatlon. GE hereby agrees to Indemnify and hold harmless MIIF and 

each other Subscribing Guaranty Fund, and their respective agents, servants, successors, 

members, officers, directors and employees (lndMdually an -Indemnitee- and collectively the 

-Indemnltees·) from and against any and all liabilities, losses, claims, damages, Judgments, 

costs and expenses, Including without limitation reasonable attorneys' fees, constituting or 

ariSing out of (a) any judgment against GE, an affiliate of GE or any other GE Insured on a 

claim against GE, an affiliate of GE or any other GE Insured which is within the coverage of 

any of the GE Policies (b) any settlement of a claim against GE, an affiliate of GE or any other 
, ~ 

( 

C;;E Insured which Is within the coverage of any of the GE Policies and (c) any claim for 

unearned premium under any of the GE Policies. Without limiting the generality of the 

foregoing GE agrees to pay any and all such judgments and settlements not previously 

satisfied by a GE Insured. GE hereby agrees to defend at GE's sole cost each claim asserted 

against GE, any affiliate of GE or any other GE Insured which Is within the coverage of any of . 
. " .. :';" : :':~\:~'<::":< 

~. . , 

the GE Policies even If such claim Is groundless, false or fraudulent In the case of'e~Ch suCh 
}t~t~~~::·~~ ~~ ", 

settlement GE agrees to use reasonable efforts to obtain from the settling party a release 
... · lCi~~~~;: 

releasing the Indemnities as part of the terms of each such settlement In the eve~;~_,~alm. 
' ~?i:; .• . 

Is made against an Indemnitee (a) by any person with respect to a claim asserted by~,~ch . 
. " .. ;.~:~~;f:.~~ :~~ . ~ 

person against GE, an affiliate of GE. or any other GE Insured or (b) by any GE 1na,~~~lch 

4 
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is or is asserted by such ~,'Son or GE Insured to be within the coverage of any of the GE 

Policies then whether or not such claim Is groundless, false or fraudulent GE shall, at Its 

option, eHher assume the defense of such claim at GE's sole cost or payor reimburse suCh 
.,. '." .... : ..... 

,Indemnitee for all reasonable costs of defense Incurred by the Indemnitee In the defense 'of 

such claim. In the event any claim shall be asserted against any Indemnitee with res:d~g.~,·", 
-... ;. - , 

which indemnity or reimbursement may be sought from GE hereunder, such InrlAmlnit;:;~:i:" 

notify GE in writing of the assertion of such claim. GE shall give any Indemnitee "'"",IIft"'" 

written notice as to whether GE elects to assume the defense of such claim or UIh'Dth.~p 

claim shall be defended by Indemnitee at GE's sole cost In the event GE does not ' 
-';;_"'':ii:~}:;>1~",~. 

the defense of such claim the Indemnitee shall have the right to control the defense ~8~ch 

claim, including without limitation the right to retain counsel to defend against, and the right to 
. :~1-f;Zj~- .' :~ '~ ;.", 

make the decisions regarding the conduct of the defense of such claim and GE shall'~y or , , '", 
, - .. ~,~~.,;~ , 

reimburse the Indemnitee for all ~asonable costs of defense incurred by the IndemrireeariCf'~ 
, ""::~f. '.,!!; 

, :GE shall pay any settlement of such claim entered into with GE's prior consent and .~{{(~;;~~, 
.. , ... .... . . 

judgment entered.on such claim. In no event shall GE be liable hereunder for any settlem~nt of 
.;.., .~~.~. ':f" . ~ . 

any such claim that Is entered into without GE's prior consent In the event GE elects to 

assume the defense of a claim, GE shall have the right to control the defense of such claim, 

Including, without limitation, the right to retain counsel to defend against, and the rigtlttomake 
" ~'. :~i.~~ · .. t .~.~:~:; 

the decisions regarding settlement, litigation or other disposition of, any such claim a~ :~E 

shall pay any settlement of such claim or any judgment entered on such claim. The " : ~~~~~:i. ': ' 
··~-:.:~·ti~·~ .::~ .. .... ..." .... ~. 

Indemnitee shall cooperate with GE, at GE's sole cost, in the defense or other dlsPQIlltklln 

any such claim. The Indemnitee shall have the right to employ separate counsel , 

to any claim which GE has assumed the defense of and to participate In the 

but the fees and expenses of such counsel shall be at the expense of such 

Failure of any Indemnitee to give any notice required by this paragraph 3 or to COCIIDelit 

GE shall not Umlt or otherwise restrict GEts obligations under this paragraph 3 exclePl 
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extent that GE establishes that such failure to give notice 0:" tu cooperate has materially 

prejudiced GE with respect to Its obligations under paragraph 3. No such failure to give noti~ 

or to cooperate shall under any circumstances limit or restrict GE's other agreement,s set forth . 
", .~: ... ~ : '.'" ~~ .. ~ ... ' . .. ... 

In this Agreement, Including, without limiting the generality of the foregoing, GE's agreements 

under paragraph 1 of this Agraement. , ..,j:l: 
4. Authority. GE hereby represents and warrants to the Indemnltees . 

~ ~~G::~~E~Z;"~~;l->' 

the corporate power to make and perform this Agreement, that this Agreement has 

authorized by all necessary corporate actions of GE and validly executed and t1AllvAnlN't 
•. ''!O, :·~!4t,;,~\':'·~V"~';',". 

behalf of GE, that this Agreement Is the legali valid and binding obligation of GE emoroeatlile 

against GE In accordance with Its terms and that this Agreement does not violate any,provlslon 

of the charter of GE or Its by-laws. .·;ii 
5. Integration-Amendment this Agreemen~ constitutes the entire.;..ag~rr-~I1~" . 

, ~,~~~~~~:-~, 
between the parties with respect to the subject matter hereof and may not be amended or , . ~ ,., 

.:f~.~li:··· .:<~ 

modified nor may any of the terms and provisions hereof be waived except by an instrument ~n . . . .. 
writing duly executed by GE and the Subscribing Guaranty Fund to be bound or affected by 

such Instrument. 

. / -,' . ', . , 

6. Governing Law. this Agreement shall be governed by and construed In '" . ' ,:~~L': " 
. ·~~.·.;~T: .. ~~~~;~~~:: ~" '~ '" 

accordance with the law of the Commonwealth of Massachusetts and may be enforCed . . 

jurisdiction In which a Subscribing Guaranty Fund Is organized. 

7. SUCcessors and Assigns. this Agreement shall be binding upon ,a, I rvt-llnln~ 

the benefit of GE and Its successors and aSsigns and each Subscribing Guaranty 

successors and shall Inure to the benefit of the agents, servants, members, 
, . 
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and employees of each Subscribing Guaranty Fund and their respective heirs, pe:"3vnal 

representatives, administrators, and executors. this Agreement Is not Intended to and does 

not confer any benefit upon any other person and Is not Intended to and does not confer any 

benefit on any member of a Subscribing Guaranty Fund In any capacity other than Its capacity 

as a member. 

8. Notices. All demands, notices and other communications to be given 

hereunder shall be in writing and shall be deemed duly given when delivered personally or 

mailed by first class mall, postage prepaid, If to General Electric at 3135 Easton Turnpike, 

Fairfield, Connecticut 06431, Attention: Treasurer, or, If to MIIF at clo Guaranty Fund 

Management Services, One Bowdoin Square, Boston, Massachusetts 02114, Attention: 

President, or If to any other Subscribing Guaranty FUrld to the address set forth In the 

.-

subscription agreement executed by such Subscribing Guaranty Fund. GE, MIIF or any other 

Subscribing Guaranty Fund may change their respective addresses at any time or times by 

notice hereunder actually received by the other. 

9. Further Assurances. GE agrees to cause its then affiliates to refrain from 

taking any action against, asserting any claim against, participating In any action or claim 

against or assigning any claim against MIIF or any other Subscriblng·GuarantyJ=und or any of 

the other Indemnitees under, or on account of the GE Policies. From time to time hereafter 

and without further consideration, GE shall take all such other actions, do all such other things 

and execute and deliver all such other documents and Instruments as may be reasonably 

requested by MIIF or any other Subscribing Guaranty Fund In order to effectuate and perfect · 

the matters contemplated by this Agreement and to carry out and perfonn the terms and 

provisions of this Agreement. 
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10. Sep,a[abll~~. Each provision of this Agreement shall be considered separable 

and If for any reason any provision or provisions herein are determined to be invalid or 
. . 

unenforceable, such invalidity or unenforceabllity shall not Impair the operation of or affect 

those portions of this Agreement which are valid and enforceable. 

11. Effectiveness. This Agreement Is effective as to GE and MIIF upon Its 

execution by GE and MIIF and as to any other Subscribing Guaranty Fund upon Its execution 

of a subscription agreement pursuant to paragraph 2 hereof; provided however that In 'the 

, event the Memorandum of Decision and Order of the Massachusetts Commissioner of 
".- ~ ",:., . 

Insurance dated June 28, 1995 (-Redomesticatlon Order") is reversed or vacated other than by 

reason of EMLlCO's voluntary action and EMLICO becomes domiciled in the Commonwealth 

of Massachusetts other than by reason of EMLlCO's voluntary action, this Agreement shall 

cease to be effective. 

12. Other Covenants. In consideration of the agreements of GE,set forth In this 

Agreement, MIIF and each of the other Subscribing Guaranty Funds agrebs for Itself, severally 
i . 

, ( 

aild not jointly, that It shall hereafter refrain from taking actions seeking to vacate or otherwise 

challenge the Redomestication Order, shall withdraw from participating In the windlng,up of 

-- EMUCO Ltd. as a creditor, whether contingent or liquidated, and shall here after refrain from 

taking any action that would Interfere with the winding up of EMLICO ltd. in Bermuda. No 

Subscribing Guaranty Fund shall be In breach of the provisions of this paragraph 12. by reason 
. . ; '~'~. 

of any action taken by such Subscribing Guaranty Fund In order to comply with law Including 
. !·i{~~; ;.~~" 

without Umttlng the generality of the foregoing any action taken by a Subscribing Gliaranty 
. . . ~ .. ; .. ;~~,,;:~~:~:'~" '" 

Fund to comply with an order against such Subscribing Guaranty Fund by any regu~~r:Y or , 
.' "~},, , II ,. • • 

'! . . 

Judicial authority. 

8 
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13. Coynterparts. This Agreement lTIay be executed by the parties individually or 

in-any number of counterparts and by different parties on separate counterparts, each of which 

shall be deemed to be an original but all of which together shall constitute the same agreement 

between the parties. 

. . . .- ... ~?> ... . ~ .' 

Executed as an Instrument under seal as of the day and year first above written. 

MASSACHUSETTS INSURERS INSOLVENCY 
F~ 

ByVc...R~, 
. Title: . 
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EXHIBIT A 

. \ '1,"> .' 

Commercial General Uability and Comprehensive 
General LiabilIty Insurance policies 

1. Comprehensive General Liability POlicy No. 52-1 Issued to General Electric cOmpany e£~8t. . . 
for the period January 1. 1952 to January 1. 1953. . .' . " ~'i" .' 

- .-. ~ .. " 

(. ~~".: .. ... 

2. Comprehensive General Liability P.ollcy No. 53-1 Issued to General Electric Company ei' al~ '. ". 
for the period January 1. 1953 to January 1.1954. . 

3. Comprehensive General Uability Policy No. 54-1 Issued to General Electric Company ". 
for the period January 1. 1954 to January 1. 1955. . 

4. Comprehensive General Uability Policy No. 55-1 Issued to General Electric r""'..,r,,\al~" 
for the period January 1.1955 to January 1,1956. 

5. Comprehensive General liability Policy No. 56-1 Issued to General Electric Company ' 
for the period January 1, 1956 to January 1. 1957 ~ 

, .... . . . ';~.r~~ :.: -!" 

6. Comprehensive General Uability Policy No. 56-35 Issued to General Electric Company8hdlor . 
any subsidiary, affiliated or associated person, finn, corporatiOn or entity as may now of .. ~ .. . "\: :}' 
hereafter be constituted, as their Interests may appear (excluding canadian General ... . , ... 
Comp&i11.· L.td.) for the period April 1, 1956 to January 1, 1957. 

7. ComprehenSive General Uability Policy No. 57-1 Issued to General ~ectric r~nnalml 'a_',,,, 

8. 

9. 

any subsidiary, affiliated or associated person, finn, corporation or entity as may·now :., ..... . ,.,. . ::. 
hereafter be constituted, as their Interests may appear (excluding canadian General ElectrIc .. . _ . . 
Company, ltd.) for the period January 1,1957 to January 1,1958. '-'. "':' i'~:-

Comprehensive General Uabllity Policy No. 58-1 Issued to General Electric Company andJ~r .:.,:l: . 
any subsidiary, affiliated or associated person, finn, corporation or entity as may now or. :_> ' ''''-: .. 
hereafter be constituted, as their Interests may appear (excluding Canadian General ElectrIc 
Companyi ltd.) for the period January 1, 1958 to January 1. 1959. . . 

11. Comprehensive General Uability Policy No. 61-1 Issued to General Electric Company .. 
any subsidiary, affiliated or associated person, firm, corporation or entity as may now 
hereafter be constituted, as their Interests may appear (excluding canadian General 5~ 
Company, Ltd.) for the period January 1,1961 to January ~1, 1962. 

12. Comprehensive General UabUity PoUcy No. 62-1 Issued to General ElectrIc r.l\..,n~lSI~m;~~. 
any subsidiary, affiliated or associated person, firm, corporation or entity as may 
hereafter be constituted, as their Interests may appear (excluding canadian General 
Company, Ltd.) for the period January 1,1962 to January 1,1963. 

. . 
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13. Compreho,lslve General Uabllity POlicy No. 63-1 Issued to General Electric Company for the 
period January 1,1963 to January 1,1964. 

14. Comprehensive General Uabllity Policy No. 64-1 Issued to General Electric Company for the 
period January 1, 1964 to January 1, 1965. 

15. Comprehensive General Uabllity Policy No. 65-1 Issued to General Electric Company for the 
period January 1, 1965 to January 1, 1966. . 

16. Comprehensive General Uabllity Policy No. 66-1 Issued to General Electric Company for the 
period January 1, 1966 to July 1, 1966. 

17. Comprehensive General Uabllity Policy No. 66-100 Issued to General Electric Company for 
the period July 1, 1966 to January 1, 1967. 

18. Comprehensive General Uabllity Policy No. 67-1 Issued to General Electric Company for the 
period January 1, 1967 to January 1, 1968. 

19. Comprehensive General liability Policy No. 68-1 Issued to General Electric Cortlpany for the 
period January 1, 1968 to January 1,1969. 

20. . Comprehensive General liability Policy No. 69-1 Issued to General Electric Company for the 
period January 1, 1969 to January 1, 1970. 

21. Comprehensive General liability Policy No. 70-1 Issued to General EI~c.company for the 
period January 1, 1970 to Januaryi, 1971. 

22. Comprehensive General liability Policy No. 71-1 Issued to General Electric Company for the 
period January 1,1971 to January 1,1972. 

23. General liability POlicy No. 72-1 Issued to General Electric Company for the period January 1, 
1972 to January 1, 1973. 

24. General liability Policy No. 73-1 Issued to General Electric Company for the period January 1, 
1973 to January 1, 1974. ~ 

25. General Uabllity POlicy No. 74-1 Issued to General Electric Company for the period January 1, 
1974 to January 1,1975. 

26. General liability Policy No. 75-1 Issued to General Electric Company for the period January 1, 
1975 to January 1976. 

27. General liability Policy No. 76-1 Issued to General Electric Company for the period January 1, 
1976 to January 1, 19n. 

28. General liability Policy No. n-1lssued to General Electric Company for the period January 1, 
19n to January 1, 1978. 

29. General liability Policy No. 78-1 Issued to General ElectrIc Company for the period January 1, 
1978 to January 1, 1979. 

30. General Uabllity Policy No. 79-1 Issued to General ElectrIc Company for the period January 1, 
1979 to January 1,1980. 

31. General liability Policy No. 80-1 Issued to General ElectrIc Company for the period January 1, 
1980 to January 1, 1981. 
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32. General Liability POlicy No. 81-1 issued to GQ!'nral Electric Company for the period January 1, 
1981 to January 1, 1982. 

33. General Uabllity Policy No. 82-1 Issued to General Electric Company for the period January 1, 
1982 to January 1, 1983. 

34. General liability Policy No. 83-1 Issued to General Electric Company for the period January 1, 
1983 to January 1,1984. . 

35. General liability Policy No. 84-1 Issued to General Electric Company for the period January 1, 
1984 to January 1, 1985. ~ . 

36. General liability Policy No. 85-1 Issued to General Electric Company for the period January 1, 
1985 to January 1, 1986. 

37. 'General liability Policy No. 86-1 Issued to General Electric Company for the period January 1', 
1986 to January 1, 1987. . " <.~.~:_ . : . 

38. . General Llablnty Policy No. 87-1 Issued to General Electric Company for the period January 1, 
1987 to January 1, 1988. 

39. General liability Policy No. 88-1 Issued to General Electric Company for the period January 
1, 1988 to January 1, 1989. 

40. General liability Policy No. 89-1 Issued to General Electric Company for the period January 1, 
1989 to January 1,1990. 

41. General liability Policy No. 90-1 Issued to General Electric Company for the period January 1, 
1990 to January 1, 1991. 

42. General liability Policy No. 91-1 Issued to General Electric Company for the period January 1, 
1991 to January 1, 1992. 

43. General liability Policy No. 92-1 Issued to General Electric Company for the period January 1, 
1992 to January 1, 1993. 

44. ' Comprehensive General Uability Policy No. 93-1 Issued to General Electric Company for the 
period January 1, 1993 to January 1, 1994. 

45. Comprehensive General Uabllity Policy No. 94-1 Issued to General Electric Company for the 
period January 1, 1994 to January 1, 1995. 

46. Comprehensive General LIability partcy No. 95-1 Issued to General Electric Company for the 
period January 1, 1995 to January 1, 1996. 

Employer.' LiabilItY Insurance pollcln 

1. All employers' nability Insurance coverages Issued to General Electric Company prior to June 
30,1995. 

policIes Pdor to 1952 
-'. : .. .. 

1. Any policy Issued by the Company to General Electric Company and/or any subsidiary or 
affiliate covering the period prior to January 1, 1952. 

'1'~ • 
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Excess LiabilItY Insurance pOlicies 

1. S5m xis S5m Layer 

a. POlicy No. ED-CGL-85-3009 (policy period February 1,1985 to March 1, 1985). 

2. S5m xis S5m Layer 

a. Policy No. ED-CGL-85-3007 (policy period March 1, 1985 to December 1, 1985). 

b. Policy No. X8-90-41 (policy period December 1, 1990 to December 1, 1991). 

c . . Policy No. X8-91-41 (policy period December 1,1991 to December 1,1992). 

d. Policy No. X8-92-41 (policy period December 1,1992 to December 1,1993). 

e. Policy No. X8-93-41 (policy period December 1,1993 to December 1,1994). 

f. Policy No. X8-94-41 (policy period December 1, 1994 to December 1, 1995). 

3. S5m xis S10m Layer 
'1~ •• ; ;. ... 

a. Policy No. ED-CGL-85-3008 (policy period March 1,1985 to December 1,1985). 

4. S2m xis S3m Layer 

a. Policy No. ED-CGL-85-301 0 (policy period December 1, 1985 to December 1,1986). 

b. Policy No. ED-CGL-86-3010 (policy period December 1,1986 to December 1,1987). 

c. Policy No. ED-CGL-87-3010 (policy period December 1,1987 to December 1,1988). 

d. Renewal Certificate No. ED-CGL-88-3010 (policy period December 1,1988 to December 
1,1989). 

e. Renewal Certificate No. ED-CGL-89-3010 (policy period December 1,1989 to December 
1, 1990) . 

. f. Policy No. X8-90-40 (policy period December 1,1990 to December 1,1991). 

g. Policy No. X8-91-40 (policy period December 1,1991 to December 1,1992). 

h. Policy No. XS-92-40 (policy period December 1,1992 to December 1,1993). 

I. Policy No. X8-93-40 (policy period December 1,1993 to December 1,1994). 

J. Policy No. X8-94-40 (policy period December 1,1994 to December 1,1995). 

5. S10m xiI SSm Layer 

a. Policy No. ED-CGL-85-3011 (policy period December 1,1985 to December 1,1986). 
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b. Policy No. ED-CGL-86-3011 (policy period December 1, 1986 to December 1, '1987). 

c. Policy No. ED-CGL-87-3011 (policy period December 1,1987 to December 1,1988). 

d. Renewal Certificate No. ED-CGL-88-3011 (policy period December 1,1988 to December · .. -, 
1; 1989). · -;" 

e. Renewal Certificate No. ED-CGL-89-3011 (policy period December 1, 1989 to December -'~~':'~;C 
1, 1990). .' , - . :: j:'~:¢' '. , 

'- . .:. : ! l~'~: " 

6. S10m xis 116m Layer 

a Policy No. ED-CGL-85-3012 (policy period December 1,1985 to December 1,1986). 
· -: ' . ~' .. ' .•. 

b. Renewal Certificate No. ED-CGL-86-3012 (policy period December 1,1986 to December 
1,1987). ' 

c. Renewal Certificate No. ED-CGL-87-3012 (policy period December 1,1987 to rlAI'!AmlhAr 

1,1988). 

d. Renewal Certificate No. ED-CGL-88-3012 (policy period December 1,1988 to December 
1, 1989). . 

· .. ~ .. ~ .. ·j r . .)J;., ';', 
e. Rer'!ewal Certificate No. C .... S~L-89-3012 (policy period December 1,1989 to December _ < 

1, 1990). . .:- -: · 1Jt~;~~;_ 

7. S16m xis S10m Layer 

a Policy No. ED-CGL-90-3045 (policy period December 1, 1990 to December 1, 1991). 
'. ?;',: ' . 

b. porley No. ED-CGL-91-3045 (policy period December 1,1991 to December 1,1992). 

c. Policy No. ED-CGL-92-3045 (policy period December 1,1992 to December 1,1993) . 

. d. Renewal Certificate No. ED-CGL-93-3045 (policy period December 1,1993 to ~~~ ---)4';.~- . 
1, 1994). ' . 

. ~. ~' . 

~~ ':..:~ .~ 

e. Renewal Certificate No. ED-CGL-94-3045 (policy period December 1,1994 to December ... .. 
1,1995). 

Commercial LInes policy 

1. Commercial lines Policy No. GL-95-25 Issued to Employers Reassurance Corporation 
period June 1, 1995 to June 1, 1996). 

5 
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EXHIBITB 

SUBSCRIPTION AGREEMENT 

by and between 

(NAME OF SUBSCRIBING GUARANlY ASSOCIATION OR FUND) 

and 

GENERAL ELECTRIC COMPANY 

General Electric Company (-GE-) and the undersigned insurance guaranty association [fund], 

by execution of this SubScription Agreement (which may be executed in separate 

counterparts), hereby agree as follows: 

1. Reference Is made to that certain Release and Indemnification Agreement (the 

-Agreemenr) (of which this Subscription Agreement when executed shall be a 

part) made as of October "-.. 1996 by and between the Massachusetts 

Insurers Insolvency Fund and General Electric Company, concerning Electric 

Mutual Uability Insurance Company. 

2. The undersigned Insurance guaranty association [fund] acknowtedges that the 

terms and conditions of the Agreement are satisfactory to it. 

3. By execution of this Subscription Agreement, the undersigned Insurance 

guaranty association [fund] consents to the tenns and conditions of the 

Agreement and becomes a party thereto. 

4. The address of the undersigned Insurance guaranty association· [fund] Is as 

follows: 

Attn: 
MASSACHUSE'IT INSURERs 
INSOLVENCY FUND 
AnN: PAUL M GULKO 
ONE BOWDOIN SQUARE 
BOSTON. MA 02114 
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Ex.ecuted as an instrument under seal as of the date shown below. 

[NAME OF SUBSCRIBING GUARANTY 
ASSOCIATION OR FUND] 

By: ~. 
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COMMONWEALTH OF MASSACHUSETTS 
OFFICE OF CONSUMER AFFAIRS AND BUSINESS REGULATION 

DIVISION OF INSURANCE 
470 Atlantic Avenue· Boston, MA 02210-2223 

(617) 521-7794· FAX (617) 521-m2 
TTYfTDD (617) 521-7490 

ARGEO PAUL CELLUCCI 
GOVERNOR 

LINDA L. RUTHARDT 
COMMISSIONER OF INSuRANCE 

MICHAEL T, DUFFY 
DIRECTOR, CONSUMER AFFAIRS & 

BUSINESS REGULATION 

November 17, 1997 

BY MESSENGER 

Mr. Thomas W. Hammond, Jr. 
Director and ' General Counsel 
Commonwealth of Massachusetts 
House Post Audit and Oversight Bureau 
Room 146, State House 
Boston, Massachusetts 02133-1053 

Re: House Post Audit and Oversight Bureau ("Bureau") 
Electric Mutual Liability Insurance Company ("EMLICO") 
November 12 « , 1997 Draft Interim Report 

Dear Mr_ Hammond: 

Thank you for .your letter of November 13, 1997 and the 
enclosed copy of the Bureau's draft report. I appreciate being 
given an opportunity to offer coinments while the report is still 
in draft form. 

My staff and I have made every effort to promptly and fully 
cooperate with the Bureau during the course of its review. I 
have assumed .that the Bureau approached its analysis without 
advance bias and with an open 'mind. This is why I am especially 
disappointed to see that the report is written in an adversarial 
style. I strongly believe that the best way for us to jointly ' 
understand and draw lessons from this complex factual and legal 
situation is through open dialogue. We have always been prepared 
to have such a dialogue with the Bureau. It could be helpful if 
we discussed these issues in a straight-forward way rather than 
as adversaries. There is no reason for us to be ,on different 
sides because we all have the same interest--protecting 
Massachusetts insurance consumers_ 

I want to clarify three matters raised in the Bureau's draft 
report. First, there was nothing imprudent or inappropriate 
about the Division's review and approval of the various proposals 
submitted in 1995. Second, no Massachusetts policyholder has 
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been financially harmed, and the . Division has aggressively 
investigated and redressed any harm to the regulatory process 
resulting from the actions of EMLICO and its affiliates. Third, 
the Division, using the statutory tools given to it by the 
Legislature, is consistently among the most aggressive insurance 
regulators, supervising one of the largest domestic insurer 
populations. This iS , borne out by the Division's qualification 
for National Association of Insurance Commissioners' ("NAtC") 
accreditation since 1993~ 

In Part I of this letter, I would like to explain why 
policyholders and insurance consumers were clearly advantaged and 
how the Division's review . process contributed to that result. In 
the second part, I will offer some specific comments on the . 
Bureau's II Findings II' • 

1. 

The Division's Review of the 1995 Proposed Reorganization and 
Redomestication Benefitted United States Policyholders and 
Insurance Consumers. 

Policyholders and insurance consumers were benefitted in the 
following ways: 

Prior to the reorganization, EMLICO reinsured all of EIC's 
insurance business. EIC was and isa Massachusetts personal ~ 
lines insurer with approximately ,8.0,0.0.0 auto and homeowners 
policyholders. If EMLICO had failed while it · reinsured 1.0.0% 
of Electric Insurance Company's ("EIC") insurance ri.sk, then 
EIC would also have failed. Guaranty funds throughout the 
United States would have been triggered and hundreds of 
millions of dollars of EIC-related obligations would have 
been imposed on insurance consumers, not to mention the 
possible losses and disruption caused to EIC's own 
policyholders. Clearly, the Division's approval of this 
modification of the EMLICO-EIC reinsurance program, an 
aspect of the 19~5 reorganization, was in the best interest 
of policyholders and all insurance consumers. 

At the time of the 1995 applications, EMLICO had 
approximately 35.0 non-GEpolicyholders. Certainly, those 
35.0 policyholders were also advantaged by EIe's assumption 
of their policies as part o~ the 1995 reorganization. 

EMLICO, from its organization in 1927, was effectively GE's 
captive. The 35.0 policyholders mentioned above were either 
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assigned pursuant to residual market systems or were 
businesses operating at GE sites. In other words, EMLICO 
did not solicit non-GE business--a fact well known to 
EMLICO's reinsurers. The Division considered EMLICO's 
application to r~domesticate to Bermuda, the domicile of 
thousands of captive insurers, in this context. The 
Division's review process specifically recognized the 
possibility of a subsequent EMLICO insolvency, as is noted 
in the June 28, 1995 decision. We concluded that the 
failure of EMLICO after redomestication to Bermuda would not 
be adverse to the interests of policyholders of the 
Commonwealth (the statutory standard we are required to 
apply in considering such an application). This conclusion 
has proven correct. 

The Division's review recognized the significant potential 
exposure presented to EMLICO by its many years of 'GE 
coverage and used the leverage of the application to 
redomesticate to obtain GE's waiver (which GE has never 
sought to abrogate) of any possible claims against U.S. 
guaranty funds. Absent GE's waiver of guaranty fund 
protection, identified by the Division as appropriate,then 
upon EMLICO's failure in either Massachu~etts or Bermuda, 
the U. S. guaranty funds would have been triggered (si,nce 
EMLICO's insurance of GE had all been written while it was 
domiciled in Massachusetts) and burdened with billions of 
dollars of exposure. Costs would have been passed-through 
to all insurance consumers in the form of higher premiums. 
Clearly, policyholders and insurance consumers throughout 
the United States benefitted from the Division's ability to 
obtain the GE waiver. 

The Division's 1995 Examination of EMLlCO's Financial Statements 
was Perfor.med in a Manner Consistent with HAlC Standards. 

The Bureau's report erroneously maintains that the Division 
did not properly examine the financial statements of EMLICO, . 
prior to approving the 1995 transactions. It contends that the 
examination of EMLICO begun in early February, 1995 was 
accelerated and then abruptly terminated ·prior to the June, 1995 
hearing. The report further states that there were numerous 
warning signs (for example, IRIS test results and qualifying 
actuarial opinion language) that EMLICO's financial condition was 
worse than reported and that a professional examination would 
have revealed that fact. The Bureau also indicates that tne 
conclusions of the Division's on-site examiners were not shared 
with other Division staff who were simultaneously evaluating the 
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proposed reorganization and redomestication and that this 
to communicate lead to an uninformed regulatory decision. 
of these contentions is unsupported by the facts and is 
contradicted in the materials previously made available to 
Bureau and the depositions which it conducted. 

failure 
Each 

the 

The Massachusetts Division of Insurance is accredited by the 
NAIC and its financial examinations are consequently _ 
conducted in accordance with the procedures outlined in the 
NAIC's Financial Examiner's Handbook. This Handbook was 
available throughout the Bureau's review. The EMLICO 
examination was conducted in accord with those procedures. 
See the Depositions of George Bouchie, Mary Ann Loiacono and 
Andrew Bhatt. 

T~e EMLICO examination was supervised by an experienced 
administrator who literally IIwrote the book ll 

-- Property
Liability Insurance Accounting and Finance. Attached as 
Exhibit 1 is a copy of an extract from his book which 
discusses how IRIS results are calculated and their proper 
use. 

To provide actuarial support for the financial examination, 
the Division engaged Ernst & Young (IIE&yil). E&Y conducted 
an evaluation of EMLICO's reported loss reserves as of 
December 31, 1994. The E&Y analysis was completed prior to 
the June, 1995 hearing (although the draft report is dated 
June 22, 1995) and its conclusions were promptly shared with 
the Assistant Commissioner responsible for review of the 
reorganization and redomestication applications. See Bureau 
deposition of Kevin McAdoo (Vol. .1, pp. 45, 63). So too, 
the EMLICO financial examination field work was also 
completed prior to the June, 1.995 hearing and the resulting 
conclusions were similarly shared. See . McAdoo Depo'sition 
(Vol. 1, pp. 62-64) and Bouchie Deposition. (pp. 72, 77-79, 
89, 99). A copy of E&Y's June, 1995 draft report was 
previously made . available to the Bureau. A copy is attached 
as Exhibit 2. 

The Division did not accelerate the EMLICO examination or 
terminate the examination prior to the June, 1995 hearing. 
See Bouchie Deposition pp. 72, 77, 79. In fact a draft 
examination report, dated July 13, 1995, was circulate.d. A 
copy of that draft report, essentially confirming EMLICO's 
reported December 31, 1994 numbers, is attached as Exhibit 
3. A final examination ·report was never issued because 
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EMLICO's Bermuda winding-up order was first entered. I 
believe that this confusion is an example of the 
consequences of the deposition form of investigation pursued · 
by the Bureau. Mr. Bouchie was questioned very closely 
about the timing of various steps in the examination which 
he had supervised over two years before. It is apparent 
that the Bureau staff has construed his testimony to say 
that since the preparation of a final examination report was 
suspended that the examination was terminated. The 
examination report was not finalized because the Division 
learned of EMLICO's impending Bermuda liquidation. · The 
financial examination itself was fully performed prior to 
the June, 1995 hearing (see Botichie Deposition pp. 72, 77-
79, 99) and it did not raise any serious concerns (see 
Bouchie Deposition pp. 98-100, 105, 106, 113). 

The Insurance Commissioner's Decisions Should Give Priority to 
Policyholder and Insurance Consumer Interests. 

I am guided in making decisions by one fundamental 
principle: the best interests of policyholders and insurance 
consumers. The laws of Massachusetts do not require me to favor 
the economic interests of the debtors of insurers over the 
·interests of their policyholders and other creditors, as has been 
proposed by certain of EMLICO's reinsurers and now regrettably by 
the Bureau in its report . (pp. 8 and especially 68). On the 
contrary, the law commonly mandates that I only consider the 
interests of policyholders in making decisions. This makes sense 
since the interests of an insurer's policyholders and its debtors 
are usually in conflict and debtors can protect themselves 
through contractual terms. In the case of EMLICO, the Division's 
review of the 1995 reorganization and redomestication 
applications was premised on three separate statutes: as to 
EMLICO's redomestication, G.L. c. 175, § 49Ai as to the 
acquisition of EIC by Wilmington Trust, G.L. c. 175, § 209Bi as 
to the modification of the then existing EMLICO-EIC reinsurance 
program, G ~ L. c. 175, § 206C. The Legislature specifically 
enumerated the interests that the Insurance Commissioner was to 
consider in reviewing each of those applications--the int~rests 
of policyholders. As you are aware, my position that EMLICO's 
reinsurers do not fall within the zone of interests which the law 
requires me to consider has been endorsed by the Suffolk Superior 
Court. (Please see the memorandum and order entered by Judge 
King on April 2, 1997 dismissing Lloyd's and Kemper Re's 
lawsuits. A copy of Judge King's decision is attached as. Exhibit 
4.) Only certain reinsurers of EMLICO have objected. If those 
reinsurers do not fall within the statutorily established zone of · 



Mr. Thomas W. Hammond, Jr. 
November 17, 1997 
Page 6 

interest, then certainly they have no right to notice of the 
related proposed applications. Notwithstanding that fact, public 
notice was provided in this case through publication, a common 
and traditional way for giving notice. 

Possible Failure to Proyide the Division With Vital Financial 
Information in 1995 Caused Me in 1996 to Aggressively Investigate 
the Facts and Ultimately Obtain EMLICO's and GE's Support for. a 
U.S. Liquidation Proceeding in Massachusetts Which Repatriates 
Important Issues for Determination Here. 

If EMLICO's management knew the Company to be insolvent in 
1995 and did not disclose that fact to me, as required by law, 
see G.L. c. 175, §§ 23A,48, 48A, then my approval was obtained 
by fraud or misrepresentation. This is a serious allegation 
which, if proven to .be the case, constitutes a public harm to the 
regulatory process--even though under these unique facts, 
policyholders .and insurance consumers · did not suffer economic 
harm. Such ·a potential public ~arm, which may only be addressed 
by public officials, cannot be ignored because the reguiation of 
insurance, like the regulation of banking and securities, relies 
upon ·voluntary compliance by company officials. There are not 
enough federal or state ·employees to assure that everyone follows 
the law. This is why I have fully cooperated with the U.S. 
Attorney in his investigation of this matter and why the proposed 
settlement does not foreclose further investigation by law 
enforcement officials. . 

We have also aggressively investigated the matter, issued 
numerous subpoenas, examined .Company officials under oath and 

.initiated eight lawsuits to enforce our subpoenas and compel 
cooperation. The result of that process was a hard fought 
settlement with EMLICO, GE and EIC which addresses possible 
public harm within my area of responsibility--harm to the . 
insurance regulatory process. .It provides for a U.S. liquidation 
proceeding for EMLICO, repatriates material liquidation issues to 
Massachusetts, provides ·for Massachusetts judicial review of any 
EMLICO-GE environmental coverage settlements and requires the 
development of an EIC business plan acceptable to me. The 
settlement is contingent upon Supreme Judicial Court approvaL 
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II. 

I offer the following specific comments on the Bureau's 
"Findings". 

A. The overall Division review process (Findings 3, 4, 
ill: 

In its draft report, the Bureau states that the Division 
process- was flawed in that it was "ad hoc," failed to recognize 
material issues and did not adequately involve the Commissioner. 
I disagree on each point. 

The Division's -review process should reflect the unique 
circumstances of the particular application under 
consideration. 

While the Division's review process was not outlined in some 
policy document, that is because the wide variety of applications 
for regulatory approvals made to the Division require that the 
Division be flexible and prepared to respond to each application 
as ~ppropriate. No one review process can apply. Here, the 
Division was .presented with a proposal that required review of 
four transactions under three separate statutes (the acquisition 
of EIC under G._L. c. 175, § 206B; the assumption of EMLICO 
policyholders and the commutation of the EMLICO-EIC reinsurance 
under § 206C; and the redomestication under § 49A). The working 
group process provides the flexibility necessary to identify and 
address the issues presented by complex applications such as 
these. 

The Division's review process identified the relevant 
issues. 

The Division's review process did in fact . identify the 
issues relevant to my ultimate obligation under the statutes: 
protecting the interests of policyholders and insurance 
consumers. Given that EMLICO was proposing to retain only GE 
long-tail risks and move to Bermuda, the Division's review 
appropriately focused on whether any policyholders of the 
Commonwealth would be harmed by the move. Here, as discussed in 
the 1995 decision, the transactions ensured that (1) all non-GE 
policyholders would be able to transfer to EIC, a company that 
would remain in Massachusetts, (2) EIC would have an increased 
policyholder surplus consistent with the increased risks it would 
assume, (3) EIC's 100% reinsurance with EMLICO would be commuted 
so that it would not be exposed to any deveiopmentsin EMLICO's 
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Bermuda run-off, and (4) EIC's stock would be placed in trust and 
thus the company would be further insulated from EMLICO . The 
review process also identified the two novel legal question.s 
presented: (1) whether the Commissioner was authorized to permit 
redomestication to Bermuda (an issue addressed by Shearman & 
Sterling, Division staff, the Commissioner and LeBoeuf, Lamb 
Greene & MacRae ("LeBoeuf") as discussed below), and (2) whether 
a trust could acquire the stock of a Massachusetts insurer (a 
point addressed in the decision). Finally, the process included 
consideration of the results of the on-going review of EMLICO's 
financial condition as discussed at pages 11-12 below. 

My role was proper. 

As the appointed Insurance Commissioner, I accept 
responsibility for all regulatory decisions made at the Division. 
However, that does not mean that I am personally involved in each 
and every .aspect of all decisions. In this instance, I was aware 
that there would .be a hearing with respect to the proposed 
acquisition of control under § 206B. Initially, recognizing the 
complex legal issues related to EMLICO's proposal, I directed the 
Assistant Commissioner for Financial Review and Licensing to 
engage LeBoeuf. Knowing that the matter would likely come ·to me 
for review, I delegated the responsibility for the initial review 
of the proposal to a member of my senior staff, the above 
described Assistant Commissioner. When the matter was presen·ted 
to me, I reviewed the complete record of the hearing and 
discussed the Hearing Officer's draft decision with the Hearing 
Officer, the then Deputy Gener~l Counsel of the Division. In my 
view, recognizing the prior involvement of several members of the 
Division's professional staff as . well as LeBoeuf and E&Y, this 
represents an appropriate level of involvement in the review 
process. 

B. Division expertise and consultants (F·indings 1, 2) 

The Bureau asserts, without supporting detail, that the 
Division lacks necessary technical, actuarial and legal expertise 
and criticizes . the Division's reliance on outside experts. While 
it is difficult to address these issues in the absence of 
particular identified examples, I note the following: 

The Division staff involved with EMLICO were experienced and 
expert. 

The Division staff, including individuals involved with the 
working group and the financial examination of EMLICO, had 
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considerable technical expertise. The Assistant 
Commissioner who led the working group has worked in the 
insurance practice of a big six accounting firm, is a CPA 
and has had principal, regulatory supervision responsibility 
for the merger of Massachusetts Mutual Life Insurance 
Company with Connecticut Mutual Life Insurance Company and 
the merger of The New England with Metropolitan Life 
Insurance Company. He a~so provided the principal Financial 
Section support respecting the demutualization 6f the State 
Mutual Life Assurance Company. In each of these complex 
cases, he managed Division consultants including investment 
bankers., lawyers and accountants. The administrative 
examiner ~upervising the 1995 EMLICO examination has been 
involved in over one hundred examinations, is a CPA, CPCU 
and has over thirty years experience in the insurance . 
industry. In addition he is a co-author of a well respected 
text on property-liability insurance accounting and finance. 

The Assistant Counsel who was a part of the working group 
has been a member of the Division staff for over ten years. 
Her experience includes service in the Financial Section of 
the Division. The Hearing Officer; the Division's then 
Deputy General Counsel, has nine years of Division 
experience and, along with the Assistant Counsel, has been. 
involved in virtually every major insurance matter faced by 
the Division over the past five years. 

These individuals, as well as the other Division staff 
involved in the v~rious aspects of theEMLICO transactions, 
are dedicated professionals providing great value to the 
taxpayers of the Commonwealth. In addition, their longevity 
is the backbone of, and continually enhances, the 
institutional memory which that Bureau appears to believe is 
lacking at the Division. ' 

Infor.mal working groups are effective. 

The Bureau report criticizes the informal nature of Division 
working groups. Informality is a necessary component of the 
management concept behind a 'working group. ' The management goal 
is to identify an appropriate team of Division staff to work on a 
particularly complex issue. Like many successful businesses, the 
Division relies on a team approach. The flexibility to tailor 
staff assignments to particular needs allows us to make the .best 
use of the available. human resources. The EMLICO working group 
included several of the most effective members of the Division of 
Insurance staff. I believe they did their jobs capably. I do 

. .r 
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agree with the Bureau, that it would be appropriate, in cases 
where a working group of Division staff have been involved with a 
matter, for the leader of the working group to make a sUbmission 
concerning its activities and recommendations at the time of a 
hearing. I will implement this -approach immediately. 

The Division u~es experts only as necessary and under its 
supervision. 

I recogniz~, however, that the Division will not always have 
the expertise necessary to review p~rticular proposals that are 
brought before it or to analyze difficult financial examination 
issues. The Division's task is to identify such circumstances, 
engage appropriate outside professionals and monitor their work. 
Massachusetts law fortunately provides rigorous ethics standards 
for professionals engaged to support examinations, G.L.c . -175, 
§ 4(16). In addition, general public ethics standards are 
applied under G.L. c. 268A. The-se standards apply to all 
significant consulting engagements. - I share the Bureau 's focus 
on the avoidance of conflicts of interest or even the appearance 
of such a conflict. I believe we have avoided -any such -
situations in our engagement of consultants during my tenure : 
The payment by insurers of the fees of the Division's consultants 
has not to this point ever resulted in such a conflict. Here, 
the Division properly recognized that the examination of EMLICO 
must include an actuarial review of EMLICO's loss reserves, and 
it engaged a respected actuary from the nationally-known firm of 
E&Y to conduct that review. The Division also noted that a 
review of the reorganization and redomestication proposal would 
involve complex legal issues, some of first impression. The well 
respected insurance law firm of LeBoeuf was therefore engaged. I 
believe that the cost of experts should be assessed against the 
insurer that submitts the application rather than spread among 
the vast majority of insurers (and their policyholders) which 
never make a submission requiring our use of outside experts. 

c. The issue of authority (Finding 5) 

The Bureau asserts that the Division did not comprehensively 
examine the question whether the Commissioner had authority to 
allow EMLICO to redome~ticate to Bermuda. While with hindsight, 
I _ regret that the Division's analysis was not incorporated into a 
writing, the Division did carefully ~xamine this issue. The 
materials and testimony provided to the Bureau show that (l) the 
working group - identified this issue; (2) the working group 
requested and received an analysis of the issue from EMLICO's 
counsel, Shearman & Sterling; (3) that analysis was reviewed by 
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the Division's own outside counsel (LeBoeuf) and the Division's 
Assistant Counsel; (4) the Assistant Counsel and the LeBoeuf 
lawyers discussed the issue; and (5) the Commissioner 
independently considered the question in light of the 
Massachusetts statute, dictionary definitions and her experience. 

I take particular issue with two aspects of the Bureau's 
treatment of this subject. First, the Bureau suggests that I had 
not consulted the Massachusetts statutes regarding the definition 
of IIstate ll (p. ' 36). As the draft report shows, however, I 
testified that I looked at the statute and dictionaries (pp. 30, 
34), and there is no statutory definition of IIstate ll applicable 
to § 49A. Second, the Bureau repeatedly refers to the absence of 
LeBoeuf analysis of the IIstate ll issue and concludes that th~reis 
IIno written record ll of such analysis (pp. 36, ' 39-41,49) when the 
LeBoeuf billing detail showing that analysis was provided to the 
Bureau. It is attached as Exhibit 5. 

D. The inquiry into EMLICO's financial status (Findings 6, 
7, 13) 

The Bureau contends that the Division did not adequately 
investigat.e EMLICO's financial status, in particular by allegedly 
not recognizing that insolvency was a major issue and by not 
consulting third parties about EMLICO's potential loss exposures. 
These criticisms ignore what the Division accomplished in its 
review and are based on information .that carne out only after the 
company filed its Bermuda winding up proceeding. 

The Division properly investigated EMLICO's situation. It 
happened that the reorganization and redomestication proposals 
were made while the Division was conducting a financial 
examination under G.L. c. 175, § 4, and the working group took 
advantage of that fact. As .the Assistant Commissioner testified 
and documents provided to the Bureau show, the results of the 
examination were available in June, 1995 'and known to him. He 
was also made aware of E&Y's actuarial conclusions, which did not 
identify any problems. See McAdoo Deposition (Vol. 1, pp. 45, 62-
64; Vol. 2, p. 45). 

The Bureau's evaluation of the working group's consideration 
of EMLICO' .s financial status appears to be based on the view that 
the Division somehow "aborted ll the examination before it was · 
completed. I do not know how the Bureau reached this conclusion, 
and it is wrong. Mr. Bouchie testified (pp. 72, 77-78), that the 
Division's examiners had finished their field work ~t EMLICO's , 
Beverly headquarters in early June, but the fact that they had 
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left the company does not mean that the examination was 
prematurely terminated. What remained after the completion of 
the substantive work in June was the writing of the examination 
report. The draft report (copy attached as Exhibit 3) was 
prepared in July, 1995. The Division subsequently chose not to 
issue a final report due to the filing of EMLICO's Bermuda 
winding-up petition. 

The working group and Hearing Officer both identified the 
possibility that EMLICO might become insolvent as an issue to be 
addressed. The working group considered that a Bermuda 
insolvency might involve the guaranty funds, and thus the 
insurance-buying public. It addressed that concern (discussed in 
greater detail in § F below) by obtaining the GE waiver. The 
Hearing Officer also considered the issue whether a Bermuda 
insolvency might harm policyholders of the Commonwealth, and in 
the decision he concluded (and I agreed) that in the 
circumstances it would not. 

The Division's consideration of insolvency, of course, was 
in the context of a possible future insolvency. The Division did 
not consider that likely, given EMLICO's reported substantial 
surplus, the Price Waterhouse projected financial results for 
EMLICO in runoff (attached as EXhibit 6; see McAdoo Deposition 
(Vol 1, p.98; Vol. 2, pp. 40-41, 51) showing the continuance of 
that surplus above $100 million through 1999, and the results of 
the Division's oWn examination. But the Division properly . ~ 
addressed this contingency. 

The Bureau's assertions that the Divisiqn should have been 
on notice of EMLICO's actual insolvency appear to be based upon 
materials that were not available in 1995. The assertions are 
based upon "the chronology of events" (p. 12). The only 
"chronology" in the draft report (included as an Appendix) is 
based on materials not publicly available or known to the 
Division in 1995, including two allegedly privileged documents 
that were anonymously disclosed in 1996. The suggestion of 
pending insolvency conveyed by the Bureau's recitation of events 
on page 27 and note 8 is similarly misleading. The reports to 
EMLICO's reinsurers were also not disclosed in 1995. 

The. Bureau suggests that the Division should have asked the 
United ·States EPA and other third parties for information about 
EMLICO's -exposures (pp. 7, 28). The language from KPMG's 1994 
actuarial opinion used as a basis for this suggestion reflects 
the uncertainties inherent in estimating asbestos and 
environmental pollution claims commonly noted in property-

.-1 ____ ~.~2.c.-o.:..: .... ___ _ 
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casualty insurer's actuarial op1n10ns. See Exhibit 7 {discussed 
in § H below; also see Bouchie Deposition (pp. 106, 114-115): 
The notion that the insurance regulator should turn to plaintiff
claimants, such as the United States EPA, who are asserting 
claims against an insurer's policyholders as a source of reliable 
information about exposure is equally ill-founded . An insurer's 
financial c.ondition can only be assessed by consi~ering its 
potential exposure after discounting for the defenses of the 
insured. against the claim and potential coverage issues. 
Plaintiff/Claimants, like the United States EPA or any other 
third party claimant against an insured, are not a realistic 
source for such information. 

E.. The issue of notice (Finding 11) 

The Bureau expresses concern that no insurer or reinsurer of 
EMLICO was individually notified of the June 20, 1995 hearing 
held pursuant to the provisions of G.L. c. 175, § 206B. However, 
as the Superior Court held in dismissing the. reinsurers' actions 
for judicial review, reinsurers have no interests protected by 
the insurance statutes, which statutes are concerned with 
protecting policyholders and other creditors, not the conflicting 
interests of the insurer's potential debtors. Other ·. insurers 
also lack any interest; indeed, no insurer has expressed any 
interest in any of the EMLICO transactions. Nevertheless, public 
notice, although not required by the statute, was given through 
publication, a traditional and common practice. 

Furthermore, as the Bureau correctly notes (p~ 16), the 
insurance statutes do not provide for a hearing on the 
redomesticationor the assumption and commutation. The only 
applicable statute providing for a hearing, G.L. c. §206B, 
concerned only the acquisition. The Division complied with the 
notice provision of that statute. There was and is no reason to 
think that reinsurers or insurers would be affected by the 
acquisition of EIC by Wilmington Trust. This is confirmed by the 
fact that none of the reinsurers that have attacked the 1995 
decision has ever claimed to have been harmed by the acquisition . 

F. Role of the Massachusetts Insurers Insolvency Fund 
("MIIF") (Findings 8, 9) 

The Bureau. devotes .a considerable portion of the draft 
report to making various insinuations about the GE waiver and the 
process that resulted in the waiver (including referring to tbe 
waiver as "secret" and suggesting--despite GE's confirmation of 
the waiver by subsequent agreement with MIIF--that the letter is 
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not actually from GE). It is noteworthy that the extracts from 
the testimony of the Manager of MIIF included in the Bureau 
report (p.57) do not reflect any criticism of the Division's 
action in this regard. There is no basis for the Bureau's 
apparent concern that the GE waiver is somehow harmful. 

In any event, the efficacy of the GE waiver has never been 
in question. At no time since the filing of EMLICO's winding up 
petition in Bermuda has GE indicated in any way that it intended 
to abrogate that waiver. Its commitment to the waiver · was 
confirmed by its willingnes~ to enter the agreement proposed by 
MIIF. I continue to prefer ~he waiver obtained by the Division 
in 1995 since it, unlike the MIIF document, does not . provide that 
it becomes void should EMLICO be repatriated to Massachusetts 
involuntarily--one goal of the objecting reinsurers. 

As I outlined above, GE's waiver of coverage by MIIF and the 
guaranty funds of other states will prevent those funds from 
being presented with claims that could potentially total billions 
of dollars. Under the statutes establishing MIIF and other 
guaranty funds, claim payments not reimbursed from the estate of 
the insolvent insurer typically will be assessed against other 
insurers writing business in the U.S. state involved, and those 
assessments will then be passed on to the insurance-buying public 
in the form of higher premiums and rates. The waiver is thus a 
great benefit to the policyholders of the Commonwealth and the 
United States. 

G. Analysis of comparative law (Finding 10) 

Th~ Bureau asserts that the Diyision failed to analyze "the 
significant differences" between Massachusetts and Bermudian 
insolvency law. This contention is based on assumptions about 
Massachusetts insurer insolvency law that reflect the extreme 
views taken by EMLICO's reinsurers that, if adopted, would 
seriously harm the policyholders of insolvent insurers and the 

. insurance-buying public. These issues of Massachusetts law are 
not clear and will likely be litigated in other pending 
receiverships. The Bureau should not permit itself to be used to 
advance the economic interests of reinsurers, and in order to 
best protect Massachusetts policyholders and creditors, I request 
that it remove the conclusions about Massachusetts law from page 
68 of the draft report. 

As noted at pages 29-30 of the Commissioner's brief filed 
with the Supreme Judicial Court on November 3 in No. SJC-07541 
and SJC-07526, the view of Massachusetts law advocated by certain 



Mr. Thomas W. Hammond, Jr. 
November 17, 1997 
Page 17 

(Commercial Union: "Estimation of ultimate liabilities 
for these claims. [asbestos and environmental pollution 
claims] cannot be made due to significant unresolved 
legal and coverage issues such as whether coverage 
exists, definition of an occurrence, determination of 
ultimate damages and allocation of such damages to 
financially responsible parties. An indeterminable 
amount of additional liability may develop over time. II 

(emphasis added) Merrimack Mutual: liThe Company has 
exposure to asbestos and pollution liability through 
assumed reinsurance, which is in runoff .. . In my 
opinion, it is not possible to make a reasonable 
actuarial estimate of these ultimate liabilities ... 
Therefore, an indeterminable amount of additional 
liability may develop over time. II (emphasis added)) 

The Division's review process ·has been the subject of 
widespread criticism. (p. 5, 15) 

The Bureau twice refers to a reinsurance seminar in 
Cambridge sponsored by Andrews Publishing Company as a 
source of its information that the Division's review 
process has been the subject of widespread criticism. 
Much of the adverse media commentary reflects the 
public relations effort of certain EMLICO reinsurers. 
The Bureau fails to also note in its report that the 
quotation it included is from the presentation by 
counsel for Allstate Insurance Company, one of four 
EMLICO reinsurers that brought suit in late 1995. Two 
of those reinsurers, Allstate and General Reinsurance 
Company have since settled with EMLICO and as noted 
earlier, the complaints of the other two, Kemper Re and 
Lloyd's, were dismissed by Judge King. 

I appreciate the opportunity to offer these comments for 
consideration by the Bureau and the Committee. 

of Insurance 

.f 
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November 18, 1997 

Re: House Post Audit and Oversight Bureau's response to DOl Commissioner's 
letter (attached to the back of the HPAO Bureau's interim report) 

Dear Commissioner Ruthardt, 

The Bureau thanks you for your timely response to the Bureau' s report. The 
Bureau acknowledges that DOl has generally provided timely responses to its requests 
and has made substantial efforts to make witnesses and documents available in an 
expeditious manner. 

The Bureau also acknowledges that the subject matter of its inquiry was complex. 
Its comments on the process are not meant to be adversarial but rather as constructive 
criticisms of a process that has generated significant disputes and ongoing litigation. The 
Bureau's role in conducting this analysis is to identify programmatic and process 
deficiencies and to propose solutions. This is what the Bureau has done. The Bureau 
supports and endorses your statement that the best way to proceed is through open 
dialogue. That is what the Bureau is suggesting in its interim report. 

The Bureau's investigation and report were conducted in accord with generally 
accepted government auditing standards. In that respect, its investigation was conducted 
objectively and analytically. Each of its many findings and statements are supported by 
direct sworn testimony, documentary evidence, and affidavits. The Bureau stands by its 
findings and conclusions as described in detail in its 79 page report. 
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