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INTERIM REPORT 
ON THE 1995 ELECTRIC MUTUAL LIABU,ITY INSURANCE COMPANY 

(EMLlCO) REORGANIZATION APPROYAL BY THE 
MASSACHUSETTS DIVISION OF INSURANCE 

Backeround 

Earlier this year the House Post Audit and Oversight Bureau ("the Bureau") 

conducted an initial review of the process by which the Massachusetts Division of 

Insurance (DOl) evaluated and approved the restructuring and redomestication of the 

Electric Mutual Liability Insurance Company (EMLICO). Based on that review, the 

Committee voted to have the Bureau conduct a comprehensive review of DOl's actions in 

approving the transaction. As part of the process of developing this interim report, the 

Bureau bas subpoenaed and reviewed several thousand pages of documents. taken 

numerous sworn statements and has had an ongoing dialogue with officials at DOL 

Prior to its redomestication, EMLICO was organized as a Massachusetts 

corporation, domiciled in Massachuserts since 1927. EMLICO was a mutual insurance 

company and although licensed to do business in all fifty states plus United States 

possessions, had as its principal insured General Electric Corporation (GE). Under a 

series of corporate restructurings approved by DOl, EMLICO spun off its profitable lines 

of insurance to Electric Insurance Company, a wholly owned subsidiary with its principal 

offices in Beverly, MA. EMLICO then changed its commercial domicile to Bermuda, a 



jurisdiction in which it was not licensed to do business prior to the restructuring. The 

intent oflhis transaction, according to EML[CO, was to waIl off the "long tail exposures" 

of environmental claims that were made by GE. Historically, EML[CO bad taken the 

position of denying coverage on these environmental claims. EMLICO had established a 

$25 million reserve to handle litigation for the "long tail exposures". (The long tail 

exposures essentially consisted of claims for environmental cleanups on policies that in 

many cases were written long before the environmental hazards were discovered.) 

EML[CO had a zero dollar reserve for the claims themselves. EML[CO had issued 

comprehensive general liability policies to GE from the early [950's. EML[CO 

historically utilized "pollution exclusions" in various forms to deny coverage of 

environmental cleanup claims. 1 

On June 28, 1995, eight days after a public hearing, DOl approved EML[CO's 

redomestication to Bermuda. By October 20, 1995, only four months after the hearing, 

EMLICO was seeking to utilize the winding up provisions of Bermuda law applicable to 

an insolvent insurance corporation. By adopting EMLICO's counsel's interpretation of 

the definition of "state" contained in c.175 s.49A to include Bermuda, the Commissioner 

had authorized EML[CO to leave Massachusetts and, in effect, utilize an insolvency 

proceeding process that differed in many respects from that used in Massachusetts.2 

I Affidavit ofEMLICO President, Supreme Court of Bermuda No. 436 of 1995, pp. 7-9. 
2 The Bureau's review of the question of interpretation of this statutory provision reveals a deficient 
process. The Division, upon deciding to entertain the application to rcdomesticate. viewed the burden of 
proving statutory authorization to be solely on the company. The Bureau's review indicated that the 
Division in large part took EMLICO's lawye~' memo at face value. No opinion was sought from the 
Attorney General. The Bureau's review of legislative committee documents indicated the provision was 
based on the Model AcL The Commissioner's interpretation of state in the context of the Model Act is 
inconsistent with the apparent intent of many of its provisions. 
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The factual background of this transaction an~ approval process is complicated. 

Despite all of the intricate corporate maneuvers, however, the Bureau believes that there 

were sufficient issues raised to put the Commissioner on notice that the impact of the 

redomestication was not limited to General Electric and EMLICO. The series of 

transactions that allowed EMLICO to "wall off" its long tail exposures may bave had a 

serious impact on the insurance industry in Massachusetts. The Bureau's review of 

DOl's process (to the extent there was a process) revealed that it was shoddy and 

unprofessional. DOl failed to address most of the important issues raised and, in fact, 

approved the entire application with uncharacteristic haste. 

Focus of Ipterim Report 

The Bureau's review of DOl's approval of the EMLICO reorganization was in 

large part limited to DOl's review of the actual transaction process. That DOl process 

began in late February, 1995 and concluded with the DOl Commissioner's approval of 

the EMLICO reorganization (including EMLICO's removal to the British dependency of 

Bermuda) on June 28. 1995. Some previous and subsequent events are included in this 

report to make the transaction clearer. 

The Division of Insurance's actions and activities in the EMLICO transaction 

have received considerable comment in the trade and general interest press. The Bw-eau 

makes no comment upon the allegations of others regarding the DOl actions, or the 

discussion of motives. Some of these issues are under consideration by the judicial 

branch of government. The Bureau believes that this is their proper forum . The Bureau 
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therefore focuses its interim report on the EMLICO transaction to the four month long 

process which culminated in the reorganization of EMLICO, its removal from writing 

business in the Commonwealth of Massachusetts, and its relocation to the British Crown 

Colony of Bermuda. 

Upon its arrival in Bermuda, EMLICO assumed "run-off' status. A run-off is an 

insurance term which simply means it will pay current and future claims to the best of its 

ability as they become due. EMLICO filed for insolvency and "winding-up" under 

Bennuda law in October, 1995. Its winding up is being carried out under Bermuda law 

and outside the jurisdiction of the Commonwealth of Massachusetts, and therefore was 

considered beyond the scope of the Bureau's review. 

The Bureau also received testimony that indicated that an attempt was made to 

"discourage" the Commissioner from pursuing the EMLICO matter and try to get them 

back to Massachusetts after the insolvency. The witness testified that the source of the 

comments was the then Secretary of Conswner Affairs who, it was alleged, was acting on 

behalf of the governor's office. 

The Bureau noted that this testimony was, in effect, volunteered in response to a 

general line of questioning. Although the testimony raised a number of potential issues, 

the Bureau considered them beyond the scope of this interim report. This, along with 

other issues such as anonymous "whistle blower letters", were held in abeyance pending a 

full review by the Committee. (see Exhibit I) 

As has been its policy. the Bureau conducted an extensive investigation and 

exercised its subpoena authority to secure both documents and testimony. DOl made 
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some documents and witnesses available to the Bureau without the need for subpoena. 

The Bureau also made use of an insurance seminar conducted by the Andrews Publishing 

Company to better understand the complex and various practices and procedures outlined 

in the docwnents and testimony. The Bureau read insurance industry trade journals, 

conducted extensive electronic research and paper document research, interviewed 

witnesses, some of whom were outside of the DOl, and attended certain judicial 

proceedings. The Bureau bases the findings and conclusions of this interim report on the 

evidence available to it. 

Fiodjnp 

I. The DOl does not have sufficient technical, actuarial and legal expertise to 

properly analyze complex and novel issues in order to meet its statutory obligation of 

regulation of the insurance industry. The Bureau found that DOl was simply unable to 

evaluate all of the ramifications of what admittedly were substantial technical issues. 

2. The DOl ' s practice of heavily relying on outside consultants often leaves DOl's 

processes fractured and disorganized. The Bureau found little evidence of a cohesive and 

coherent process for examining technical issues. The consultants employed seemed only 

to respond to specific questions. Consequently there was a substantial gap between 

questions asked and answered versus all of the regulatory issues posed by the EMLICO 

application. 

3. DOl's process by which the EMLICO related transactions were handled was 

fundamentally flawed and failed to even consider a series of complicated issues directly 
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related to the proposal. The Division's cwwry, hasty and almost secretive process 

contributed to the intensity of disputes currently ongoing in the courts of the 

Commonwealth and courts of Bennuda. 

4. The DOl adopted a completely ad hoc approach to the issues raised by the 

EMLICO transaction and failed to conduct a comprehensive assessment of all of the 

potential impacts despite being confronted with numerous warning signs. The Working 

Group process was, in effect, no process at all. 

5. Among the specific flaws the Bureau found with DOl 's inquiry were the 

following: 

a. DOl never comprebensively examined the fundamental issue of whether the 

Commissioner had the authority to allow the redomestication to Bermuda. The 

unquestioning acceptance aflhe proponents' interpretation of Us tate" to allow the move to 

Bennuda was shoddy and unprofessional. DOl did not insist upon an objective, 

comprehensive written analysis of the issues surrounding the move to Bermuda and the 

definition of state. The only memo on the subject was an advocacy piece prepared by the 

proponents. Prior to the hearing neither the Commissioner nor the hearing officer took 

sufficient independent steps to inform themselves on the legality of the redomestication. 

DOl conducted no independent legal analysis of the section despite the fact that the 

provision was brand new and was not proposed by 001 as part of its accreditation 

legislation (which had the redomestication section edded to it). 

b. DOl failed to conduct an adequate independent inquiry as to the financial 

status of the company. The Division failed to secure a definitive assessment of the 
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adequacy of EMLICO's loss reserves and failed to inquire about the impact of a cbaoge 

in loss reserves methodology. The issue of the appropriateness of EMLICO's $25 

million reserve (which in actuality was a litigation reserve) was never properly 

scrutinized. While the insurance industry historically had denied coverage for 

environmental claims under the pollution exclusion clause, the appropriateness of this 

denial under the exclusion was a key issue to consider in a move to Bermuda Despite the 

question about reserves aod liability, DOl aborted the finaocial exam ofEMLICO during 

the process ofEMLICO's application. 

c. The Bureau found no evidence that DOl conducted independent research to 

assess the potential loss exposures of EMLICO. Despite the fact that superfimd sites 

were a significant issue for GE. 001 never contacted the United States Environmental 

Protection Agency (EPA) to obtain cost information. All of the financial reports prepared 

by outside accounting firms expressly stated that third party sources should be checked. 

DOl never did. 

d. Despite the fact that insolvency of EMLICO would raise serious issues for 

the Massachusetts Insurance Insolvency Fund (MJIF), DOl never contacted or met with 

representatives of the fund until EMLICO was already in Bermuda and insolvent. 

e. Prior to the actual redomesticatio~ DOl apparently accepted a release for the 
• 

MIIF from GE, yet failed to involve the insolvency fund in the process. The MIIF, upon 

learning of the contents of the letter of release from GB, felt compelled to reach its own 

agreement with GE notwithstaoding the earlier letter. 

7 



f. DOl did not conduct an analysis of the significant differences between 

Massachusetts and BeImudian insolvency law. The head of the Working Group testified 

that there was never a discussion about the differences in treatment between Bennuda 

versus Massachusetts. 

g. Despite the fact that DOl 's hearing on June 20, 1995 was conducted under 

the 'Provisions of MOL c.l75 5.2068 no notice to any other insurer or reinsurer was 

given. The Commissioner wrote to the Bureau and stated, "nothing in 5.2068 requires 

that notice be given to reinsurers . . .", yet the head of the Working Group testified, "we 

felt it was appropriate that the entire transaction be the subject of a public hearing; that 

given the interrelated nature of each of the steps, it would be difficult, if not impossible, 

to separate a one-time, namely the change in control, from the rest of it." 

The Bureau received testimony from 001 stating that officials from the fund 

had infOImed them that they would have attended had they known about the hearing. The 

Commissioner infonned the BW'e8.u in writing: 

"As set forth in the Notice of Hearing and indicated in the 
Memorandum of Decision and Order, the bearing beld on June 20, 
1995 was conducted pursuant to G.L. c.175, s.206B, which requires 
that 8 public hearing be held to consider every "Fonn An application 
to acquire control of a domestic insurer. In this case. Wilmington 
Trust Company ("Wilmington"), as trustee, had filed an application 
to aequire control of Electric Insurance company ("EIC"). EMLICO 
had also filed applications under G.L. c.l75, ss.206C and 49A 
seeking approval of the asswnption and commutation transactions 
with EIC and of its redomestication to Bennuda. Because these 
applications were intercormected with Wilmington's application, the 
Division of Insurance also considered them at the hearing, although 
ss.206C and 49A did not require any hearing on those applications. 
The Division accordingly answers the two questions posed as 
follows : 

8 



.... Notice of the bearing was not required to be sent to any 
reinsurer of EMLICO because there is no statutory or other 
requirement that such notice be sent. The Division notes that certain 
reinsurers presented this issue in their complaints for judicial review 
of the June 28, 1995 decision filed in Suffolk Superior Court, and 
the Division addressed this issue in its motion to dismiss filings, 
which are incorporated by reference. [n his April 2, 1997 decision, 
Judge King dismissed those cases on the ground that the plaintiff 
reinsurers lacked standing to challenge the decision. and thus 
implicitly accepted the Division's view that notice of the hearing 
was not required to be sent to reinswers or other debtors. The 
Division's position is outlined below. In summary, the Division 
complied with the notice provisions of s.206B, notice of the bearing 
was not required to be sent to any of EML1CO's numerous 
reinsurers or other debtors because the administrative review statutes 
do not require it, and reinsurers have no constitutional right to 
receive notice. 

"First, 5.206B has very specific notice requirements 
concerning applications to acquire control, and the Division 
complied with those requirements. The statute provides that the 
Commissioner must give at least 20 days notice to the person filing 
the .pplication to acquire control (here Wilmington), and that person 
must then give not less than 7 days notice to the insurer (here ElC) 
and to such other persons as may be designated by the 
Commissioner. In this case, the Division instructed Wilmington to 
notify E1C of the hearing and to publish the Notice of Hearing in the 
Boston Globe. Proof of publication was submitted at the hearing. 
Nothing in s.206B requires that notice be given to reinsurers of the 
company proposing to transfer control of the subject insurer, and 
indeed, no EMLICO reinsurers have contended that the Division 
viol.ted s.206B or even that they were harmed by the cbange of 
control. 

"Second, the statutes that provide for the Division's review of 
the applications concerning the assumption, commutation and 
redomestication (G.L. c.175, ss.206C and 49A) do not require th.t 
the Division give notice to anyone. This is not surprising because 
neither ss.206C nor 49A provide for • hearing. The objecting 
reinsurers argue that notice was required under s.49A because the 
Division considered that application at the s.206B hearing. 
However, the Division bad complied with s.206B, and the 
Division's consideration of the applications under ss.206C and 49A 
in connection with the s.206B hearing did not transform the 
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Division's review of those applications so as to create additional 
rights. 

"The objecting reinsurers have implied in the past that they 
had a constitutional right to receive notice of the hearing concerning 
the transactions that they allege banned them, the redomestication 
and the assumption. However, the reinsurers had no constitutional 
right to a hearing on transactions by a reinsured within an insurance 
company holding system or on a proposed change of a reinsured's 
domicile. The objecting reinsurers had no legitimate claim of 
entitlement based on statute or regulation to forever deal with a 
Massachusetts domiciliary insurer or with an insurer with a specific 
surplus or with EMLICO. The statutory provISIons for 
administrative review of the transactions do not create any 
"legitimate claim of entitlement" to disapproval just because the 
reinsurers may have had certain unfounded expectations. As Judge 
King recognized in dismissing the reinsurers' actions for judicial 
review, potential debtors such as reinsurers do not fall within the 
zone of interests protected by the statutes, which are concerned with 
I)Olicyholdelli. The applications under ss.206C and 49A are to be 
considered in light of "whether they may adversely affect the 
interests of policyholders" (s.206C(p)) or "the interest of the 
policyholders of the commonwealth" (s,49A). As the absence of 
any hearing provided for by statute indicates, these standards are 
matters of government policy that do not create rights requiring 
adjudicatory procedure. 

"While this answer specifies why notice was not required to be 
given to reinsurers and addresses the basic arguments that have been 
suggested on this point, the Division reserves the right to further 
respond to any specific arguments that may be raised. 

"b. The phrase "any other person whose interest may be 
affected thereby" in G.L. c.175, s.206B(d) (2), serves to identify 
some of the persons who may appear and seek to participate in the 
public hearing concerning an application Wlder that section to 
acquire control of a domestic insurer. Whether a person falls within 
the phrase thus depends on a showing made at the hearing that the 
person has an interest that may be affected by the proposed change 
of control. The Division can only answer this hypothetical question 
by noting that in the objecting reinsurers' complaints for judicial 
review they have D.Q1. alleged that they were banned by the 
acquisition ofElC by Wilmington as trustee from EMLICO. 
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"Since your letter places this question next to Question I(a) 
concerning notice, the Division observes that the quoted phrase bas 
no bearing on the issue of notice. Section 206B( d) (2) only requires 
that notice be given to the insurer and persons who "may be 
designated" by the Commissioner; it does not require that the 
Division identify and give notice to persons "whose interest may be 
affected" by the proposed change of control. Indeed, it appears that 
the statute contemplates that such persons will not have been given 
notice because it refers to them immediately after referring to the 
persons who are to be given notice: "the person filing the statement, 
the insurer [and] any person to whom notice of bearing was sent." 
G.L. c.175, s.206B(d) (2).'~ 

h. The Commissioner took the position that she was to remain neutral and 

therefore completely excluded herself from the Working Group process. The 

Commissioner did Dot meet with the Working Group and informed the Bureau that she 

would only learn of the Working Group's fmdings in the negative if they objected at the 

hearing. The Working Group did not make a report to the Commissioner and no minutes 

or memoranda of their meetings were ever created. The Commissioner did not attend the 

hearing. Based on her testimony and testimony of other DOl employees, the Bureau can 

only conclude that the Commissioner was woefully uninformed on all of the potential 

issues raised by the redomestication and subsequent insolvency yet made the decision 

anyway. Her actions and statements upon learning of EMLICO's insolvency are 

evidence of the poor process conducted by DOL 

Throughout her testimony before the Bureau it was apparent that the 

Commissioner had learned as much about EMLICO from reading HP AO transcripts as 

she had from the DOl process itself. The hearing officer specifically testified that he 

] Letter to Bureau Director from 001 Commissioner, June 24, 1997, pp. 1-4 
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learned about what the Working Group had done after the winding up petition was filed 

in Bermuda 

Specifically, the Commissioner testified that she had no substantive discussions 

with the Working Group; she was unaware of the membership of the Working Group 

until she read Bureau transcripts; that her description of the Working Group process 

would be second-hand; she was never in a Working Group; that during the period 

between the hearing (which she did not attend) and the decision. she had no discussions 

with the Working Group. 

i. DOl's Working Group failed to recognize and explore the chronology of 

events that should have put a reasonably prudent regulator on notice that insolvency was 

a major issue confronting EMLICO. The head of the Working Group testified, "[tlhe 

possibility of an insolvency based on the company's filing and my independent review of 

an insolvency or any adverse result for the company was remote to the point where we 

didn't focus on an insolvency or the timing of insolvency." 

The Bureau notes the problems with the head afthe Working Group's statements 

here in the stark contrast to that of the Commissioner's testimony. The Commissioner 

testified that "any company in run--off at the end of the day may not have enough cash on 

hand to pay claims". The Commissioner also testified that a company in run-off had a 

50-50 chance of becoming insolvent. Here the Bureau fOWld substantial differences of 

opinion between the Commissioner and the head of the Working Group, yet the process 

did not allow them to reconcile differences on the most critical issue related to the 

transaction. 
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j. EMLICO's stated reason to go to Bermuda was to "run off" its long-tail 

liabilities. EMLICO would, according to the head of the Working Group's testimony, 

under that term of art as defined, "isolate a block of exposures and pay claims as they 

became due based on those exposures. It's a scenario that happens frequently in the 

insurance industry where companies may be in a certain line of business and for whatever 

reason, a change of business strategy. they are no longer in that business, that they 

segregate those exposures and payoff the liabilities as they become due." 

EMLICQ's Application (or Restructurine 

One of the key components of the restructuring plan was the isolation of GE's 

long-tail exposures by making GE, in effect, the sole policyholder of EMLICO, placing 

EMLICO into "runoff" and, according to EMLICO, relocation to a jurisdiction that has 

an infrastructure in place to handle in a businesslike, effective, and efficient way any 

potential adverse developments. To accomplish this, the following steps were taken: 

"A capital infusion by EMLICO into E[C of approximately $75 million resulting 

in an EIC surplus of approximately $[00 million, assumption reinsurance by E[C of all 

existing non-CGL insurance policies and claims, commutation of EMLICO's reinsurance 

of E[C, the transfer of 100% of EIC's stock to an independent trust and the 

redomestication of EMLICO to Bermuda.,,4 The Bureau reviewed documents which 

indicated larger contributions - as high as $94 million - from EMLICO . 

• Shearman & Sterling letter to DOl, March 23, 1995 
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The Bureau notes that under the proposed transaction EMLICO had no other 

insurance or other business and thus would be out of business once these exposures were 

realized and eliminated. The Bureau also notes that at the time of this transaction, 

according to the company, the extent of their exposures was unknown. 

k. The head of the Working Group did not want to speculate about insolvency 

in Bermuda vs. Massachusetts. He didn't know if there was a financial benefit to 

becoming insolvent in Bermuda rather than Massachusetts. He testified that he had no 

dealings with Bennuda. "The company kept us apprised of the progress from Bermuda" 

This same head of the Working Group had aborted the financial exams of the company 

only three weeks from completion. 

The Bureau fOWld adequate indication from the filings and statements 

provided by EMLICO that insolvency was clearly raised and placed before the Division 

and ultimately the Commissioner. 

1. DOl did not examine the issue of EMLICO conducting a run·off operation in 

another state of the United States as opposed to Bermuda. DOl did not evaluate the 

consequences of a run-off operation with respect to EMLICO and what was known about 

EMLICO's total known exposures. 

m. The Bureau found that the DOl's financial exam group and the EMLICO 

Working Group were like ships passing in the night - working independently and never 

communicating. The Bureau also notes that the head of financial examination testified 

that there were problems with production of information by EMLICO and EIC right at 

the time of the redomestication application. Apparently no communication of the 
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problems was ever forwarded within DOl. The Bureau's review of the Working Group 

process indicates that the financial exam was apparently irrelevant to the Working 

Group's process and ultimate determination. 

lbroughout its review of the DOl's actions, the Bureau was impressed by two 

things. One was the speed by which a unique and complex transaction was approved. At 

a reinsurance conference in Cambridge, materials were distributed which characterized 

the review by DOl as lithe Due Process Express." The Bureau's interviews with many 

advocates and clients of 001 indicated that even the most routine matters took 

considerable time to get approved at 001. 

The other factor the Bureau noted was the general lack of technical expertise of 

the personnel assigned to this particular transaction and the companies involved. In some 

cases the employees were not familiar with basic terms that were applicable to the 

companies in question. (n other cases employees had little or no experience or came from 

employment backgrounds other than insurance. 

Recommendations 

I. The 001 should complete aU financial examinations in their regular coune 

without suspending them for pending regulatory matters. Currently. if DOl is 

conducting a financial exam of a company seeking a regulatory action, the financial exam 

is suspended. The 001 hearing officer infonned the Bureau that the reason for this policy 

(a policy which lower level employees are unaware of) is so that the action taken can be 

added to the examination report as a "subsequent events footnote." The Bureau questions 
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the logic of this policy. If a company is seeking DOl action or approval, DOl should 

complete the exam to ensure they have a clear understanding of the company's financial 

health. A report can be produced later or an addendum can be added to memorialize the 

regulatory action taken if subsequent events so require. 

2. Legislation should be eoacted requiring a bearing with sworn testimony before 

any redomesticatioD is approved. Broad notice requirements for the bearing should 

be included. Currently, there is no requirement for a hearing for a redomestication 

pursuant to s. 49A. The original hearing that was held on June 20, 1995 regarding the 

EMLICO matter was conducted pursuant to the Holding Company Act. Because the 

hearing was only required for the Wilmington Trust portion of the transaction, notice was 

limited to Wilmington Trust and an ad in the Boston Globe. The reinsurers, the 

Massachusetts lnsurance Insolvency Fund, and others who had interest and information 

relative to EMLICO's reorganization and redomestication, particularly their 

environmental exposures, did not receive notice, did not attend the bearing and thus, 

submitted nothing for the record. The DOl Commissioner told the Bureau in describing 

the record, "the hearing shows there is no infonnation given to the opposite (i.e. that state 

does not include Bennuda)." She further stated they received "00 countec-

indication ... from the Working Group." The Bureau suggests that DOl did not seek, and 

therefore did not receive, contradictory infonnation at the original hearing because the 

individuals who possessed such infonnatioo were not at that hearing. 
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The Bureau observed no objective analysis at DOL It recommends DOl construct 

its regulatory inquiries and proce4ures from more than one point of view. 

3. The current procedure whereby a company seeking aD action pays for DOl's 

outside consultants should be abandoned. Companies should be assessed a pro rata 

share of the costs of DOl direct indusUy oversight. Under current procedure, the audited 

party pays for the experts upon whom DOl relies when making regulatory decisions. 

This creates an issue as to where the consultants' loyalties lie. Conflicts of interest must 

be avoided. Divided loyalties can only create problems in the long run. The use of 

outside consu1tants. as members of a working group, is a bad practice. 001 should rely 

on outside consultants to review their work, not blindly delegate legitimate oversight to 

third parties. The Bureau recalls a similar matter at the Central Arteryffunnel project that 

was addressed by the Attorney General . The Attorney General found that payment of its 

oversight personnel by the contractor to be overseen: "creates divided loyalties, resu1ts in 

pay and benefit inequities among staff perfonning similar functions. and has the 

appearance of a conflict of interest.'" 

4. Formal written procedures governing working groups should be adopted by DOl. 

Procedures should be established requiring working groups to submit written and oral 

testimony at the hearing. 

j Attorney General Harshbarger letter to Central Arteryffunnel Proje<:t of September I, 1995. 
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Under the current DOl policy, the hearing officer and Commissioner both 

preswne working group approval of the proposal absent their objections at the hearing. 

Thus. the hearing officer who renders a Decision and Order and the commissioner who 

adopts or rejects the decision as the final regulatory authority, both act based on the idea 

that "silence is acquiescence." In the EMLICO case tIlls DOl process culminated with 

the Working Group never communicating with the Commissioner and the hearing officer. 

The result is that the people with the most information about the proposal have no direct 

input into the final decision. The Bureau found that this process, rather than foster 

neutrality, fosters ignorance about the specific transaction and the implications that flow 

from it. 

The Commissioner has asserted that the Working Group process was an extensive, 

comprehensive process. The Bureau found that simply was not the case. The Working 

Group, in fact. was in large part irrelevant to any of the decision~making and only had 

meaning in the context of reviewing facilitating documents. The Bureau made the 

detennination that the Working Group process was totally inadequate. yet given the 

process set up by the Commissioner. it made no difference. The limited infonnation that 

was developed was not communicated to anyone outside the group. 

The Commissioner told the Bureau that she was infonned that a hearing officer is 

needed as the signal that the Working Group has finished its work. This presents an 

opportune time for the Working Group to provide a report to the Commissioner. 
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5. The Division of Insurance should forthwith commission a management study in 

order to create a more effective, efficient, and responsive Division. As noted 

throughout this interim report. there is within the DOl an absence of information flow and 

informed decision-making. Numerous personnel transfers, Division restructurings, a lack 

of VrTitten internal procedures and guidelines governing work has, in the Bureau's view, 

seriously impaired the work of the Division and must be addressed. 

The Bureau suggests that the Commissioner of DOl should forward copies of the 

management study with recommendations to the Speaker, Senate President, Senate and 

House Ways and Means, and House and Senate Post Audit and Oversight Committees 

upon completion. 

6. Based upon its review, the Bureau has questions about the role and operation of 

the Massachusetts Insurers Insolvency Fund (MllF) and its relationship to 001. 

The Bureau recommends that the Committee direct it to conduct further inquiry in this 

area. 

7. The Bureau incorporates by reference its recommendations proposed in its 

preliminary report (attached as Exhibit 2). 

The Workim: Group 

The initial meeting between DOl and EMLICO occurred on February 27, 1995, 

six days after EMLICO president and CEO filed an application to continue business 
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operations of EMLICO into Bermuda. The Commissioner, an assistant commissioner, a 

representative from Coopers and Lybrand, and the president of EMLICO participated in 

the meeting. (Commissioner letter to HPAO Director 6-24-97 attacbed as Exhibit 3 ). 

According to the assistant commissioner, the meeting lasted approximately one 

hour and was held at DOL The assistant commissioner stated that they were shown a 

'lshort flip chart." He further described the meeting by stating, "it was pretty much a one

sided meeting '" it was the company's initial presentation to the Division," 

That same day, February 27th, the assistant commissioner was chosen as a 

"committee of one" to fonn and lead a working group for the project. He sent a note to 

the then (now deceased) General Counsel of 001 about the meeting. In his note, be 

suggested two particular people to work on the transaction and asked the General Counsel 

for rus thoughts on the matter. In sworn statement, contrary to this document, he stated 

that he and the Commissioner were the only two who made the decision as to the 

members of the Working Group. For ber part, the Commissioner testified that sbe had no 

input as to the membership of the Working Group. 

In his sworn testimony, the assistant commissioner (who was now the Working 

Group leader) stated that be and the 001 counsel were the sole 001 members of the 

group, along with an attorney wbo served as the outside counsel for 001. In his 

testimony on a later day, however. he indicated that his memory had been refreshed since 

the prior statement. He remembered that there were two other "junior" members of the 

group, a CPA and an attorney. He stated that they eacb played minor roles at the 

beginning of the process. The DOl counsel concurred on there being two "junior" group 

20 



members at the initial stages. She further stated that, "due to resources, they were 

diverted into some other business .. ... 

The Working Group leader stated a working group is a democracy, but that one 

person would take the lead. In the EMLICO matter, he was the undisputed leader. 

"Generally speaking, the job of the Working Group is to review and evaluate the 

transaction as presented to the company with an eye towards making a recommendation 

to the Conunissioner as to whether that transaction met the requirements," he said. He 

further described a working group as, "a way to get work done efficiently and to divide 

responsibilities and work that needs to be done. It's an infonnal process." 

The leader of the Working Group testified that he spen~ "a fairly small percentage 

of my time. I would say spread over the period of a week, maybe a day, half a day, a 

week on EMLICO related matters." The DOl attorney on the Working Group testified 

that she spent a total of ahout half a day per week working on EMLICO. 

After the initial February 27, 1995 meeting, the next formal action taken by DOl 

occurred on March 9th when there was a meeting between EMLICO, DOl, and the 

"related advisors ." Present at the meeting were the Working Group leader, the DOl 

attorney on the Working Group, and representatives from Coopers and Lybrand, 

Shearman and Sterling, and Debevoise and Plimpton representing EMLICO. A typed 

outline with the heading "Electric Mutual Reorganization Issues List· March 9, 1995" 

memorializ.ed the meeting. It listed topics for discussion such as the mechanics of the 

trust, the change in control, and the procedure for redomestication. 

21 



The next day, on Marcb 10th, the Working Group leader sent the Commissioner a 

one paragraph note stating that leBoeuf, Lamb, Greene, & MacRae bad been engaged as 

outside legal consultant to assist DOl in its review. The note also indicated that based on 

the information provided by EMLICO, he thought the reorganization was "doable .. ," 

According to the Working Group leader in testimony before the Bureau, leBoeuf, 

Lamb was chosen as DOl's outside legal consultant because leBoeuf bad previously 

done work involving Bermuda The Working Group leader explained, "even the short 

presentation [of February 27th) raised in my mind certain red flags relating to the 

Division's ability to review the transaction appropriately ... because .. J knew the Division 

didn't necessarily have anybody with expertise in Bermuda legal matters or fmancial 

matters. It Although apparently chosen for their Bermuda law expertise, leBoeuf was not 

asked. nor did they provide any comparative written legal analysis of Bennuda law versus 

Massachusetts law. 

In bis testimony, the group leader stated that he didn't reeall any meetings other 

than February 27 and March 9 meetings about EMLICO. Instead be stated there were 

phone conferences and "primarily an exchange of documents between the company and 

the division and our legal advisors." He did not recall a time or a date for phone 

conferences nor did he keep notes on the conference calls. "I am not a good note taker," 

he explained. 

There were several drafts of documents that circulated among many attorneys for 

EMLICO and 001 attorneys and staff. The documents included drafts of the assumption 

agreement, trust document, and commutation and release agreement, among others. 
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These preparations were mainly documents required to effectuate the corporate 

realignment. According to the EMLICO Working Group leader, they "commented" on 

the documents prepared by EMLICO's attorneys. The 001 attorney on the Working 

Group described the process by saying. "we walk through documents." 

DOl's focus on the drafting of the documents was misplaced. It seems to have 

elevated the form of EMLICO's transaction over the substance. 001 analyzed the 

documents and made repeated recommendations about drafting. It is not clear why the 

Division felt the need to enmesh itself so thoroughly in drafting provisions. 

The Division should review facilitating documents to evaluate their content for 

correct legal terminology and legal implications. However, in its "walk through 

documents", DOl did not undertake a thoughtful analysis of the implications of this 

complex multi-faceted reorganization of a mutual insurance company. More imponant, 

the Division, as the regulatory agency, needed to serve as a critical eye analyzing the 

potential ramifications of the reorganization. DOl needed to carefully examine the 

impact of EMLICO's relocation not only outside of the Commissioner's jurisdiction, but 

outside of the country and the membership of the National Association of Insurance 

Commissioners (NAJC). 

One of the stated objectives of the reorganization was "to avoid the risk that 

Massachusetts will have to bear the distraction and burden of any possible future 

administrative proceeding." According to testimony, the Working Group never requested 

clarification of the phrase; a phrase that was repeated throughout the process. In fact, one 
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member of the Working Group stated, "to me, it had very little meaning." The witness 

could not recall this issue ever being addressed by the Working Group. 

001 is required to periodically audit companies within its jurisdiction. There was 

such an examination of EMLICO and mc on-going at the time the reorgani2Jltion 

proposal was pending. The Working Group leader indicated that he spoke with the chief 

administnltive exanoiner as part of his role in the Working Group. The 001 attorney on 

the Working Group testified that she didn't have any contact with financial examination 

people. 

The chief administnltive examiner testified that the Working Gmup leader did 

speak with him, but that the conversation consisted of the Working Group leader 

instructing the chief administrative examiner to suspend the exam. The chief 

administrative examiner further testified that the Working Group leader did not ask him 

about the financial exam findings nor did he ask how close the exam was to completion. 

The chief administrative examiner infonned the Bureau that only 2 or 3 weeks 

more were needed to complete the examination. He also indicated that the field 

examiners had already been released to other jobs; the remaining work was being handled 

by the exanoiner in charge. Thus, the results could have been known before EMLICO left 

the country. They were not. 

Apparently, this exam cancellation decision was rendered without the knowledge 

or consent of the assistant commissioner in charge of the financial exam unit. She 

testified that she was not aware that the financial exam was suspended. Instead she 

indicated that she only learned of the suspension when she began preparing to give a 
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sworn statement before the Bureau. This assistant commissioner also told the Bureau that 

the examiners had experienced problems with the companies' lack of cooperation with 

the exam process. She stated that she was unaware that while the companies were 

causing delay with the exam, they were also pushing for a June reorganization approval. 

Outside Sources of Informatioo 

The Working Group leader was aware that several insurance companies had 

begun boosting their reserves for similar potential exposwes. EMLICO? as mentioned? 

had SO posted for actual reserves and S25 million for litigation defense. They had 

adopted a position of noo-coverage for environmental pollution. The lack of loss reserves 

by EMLICO was never appropriately analyzed in EMLICO's request for restructuring 

and redomestication. 

This fact is especially troubling given that DOl receives business publications 

such as the Wall Street Journal, Business lnsurance, and National Underwriters. These 

publications could have given DOl fertile ground for questioning. For example, The 

Wall Street Journal reported as early as February 3, 1993 that companies were boosting 

their reserves for asbestos and environmental claims. EMLICO had no loss reserves. 

National Underwriter, Property & CasuaItylRisk & Benefits Management of April 17, 

1995 reported that the NAIC would require "insurers and reinsurers . .. to separate and 

disclose their long-tail asbestos and pollution payments." These "oew NAiC rules are on 

top of the disclosure requirements made by the Securities and Exchange Conunission in 

June of 1993, which require insurers selling securities to file annually their loog-tenn 
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liabilities on 10K fonns." Further, liability based restructurings had already been 

occwring in the industry prior to 1996.' 

Also, DOl possessed its own documents that should have led to financial 

questions for EMLICO. For example. contained within one DOl docwnent was a 

reference to the balance sheet of EMLICO. A supervising analyst wrote, "there was 

plenty in here that concerns me! " When shown this document. the Working Group leader 

testified that he was unaware to what the supervising analyst was referring. When asked 

if this would have prompted him to ask about IRIS fai lures' or to talk to the analyst, he 

replied, "it may have." 

According to the head of the Working Group, despite the IRIS failures by 

EMLICO he never asked EMLICO for an explanation, nor was he aware of anyone else 

asking for an explanation, However, the analyst wrote in the same document mentioned 

above, "where is co. [company's] response to IRIS ratio failures." Thus, the failures were 

recognized as an issue by at least one financial person at 001. The bead of the Working 

Group testified that be did not even know bow many tests EMLICO had failed. 

He also testified that 001 generally requests a response from a company only 

wben they fail three or more tests. Thus, EMLICO must have failed at least three tests, 

assuming 001 followed its own policy. The Bureau pointed out to the Working Group 

' Cameron and Cob)', lIT Hartford, (1992); Crum and Forster, TaJegen (Xerox), (1993); Cigna, CCI,INA, 
(I99S); Home lnswancc Co., Home Holdings, Inc., Trygg Hansa AB, (199S). These liability based 
restructurings were designed to place environment claims in a run-off company. These actions sought to 
utilize the available reinswance and in some cases treated reinsUJ1lJlcc contracts as if they were actuarial 
company reserves. 
1 IRJS is a series of 12 tests. Failure of3 or more of these tests alerts DOl as to potentially troubled 
companies. DOl employees describe it as an early warning system. One DOl employee indicated that the 
tests are designed to fail 15% of companies, thus the tests indicate, that "you might be building up to a 
problem ." 
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leader that since he did not know how many tests EMLI CO failed, he could not know 

whether to seek a response. His response to this was, "it's not my job." The Bureau 

asked if EMLICO's financial stability would be pertinent to him as leader of the Working 

Group for the reorganization. "Clearly," he replied. When the Bureau attempted to ask 

him a question relating to the failures being indicative of the company's financial 

stability, he interrupted and stated, "I had made an independent analysis of the company's 

financial condition, That's my particular area of expertise." Here again, the Bureau 

found no connection between the Working Group and the financial examination 

personnel on the crucial issue of solvency. 

Meanwhile, after the March 9, 1995 EMLICO meeting at 001, the almost 

ministerial process of analyzing the facilitating corporate documents proceeded. During 

this process, the Bureau noted with interest that EMLICO continuously updated the 

reinsurers about the growing number of asbestos claims. Despite these disclosures, and 

despite a history of keeping reinsurers informed, EMLICO apparently did not similarly 

inform the reinsurers that they were seeking approval from DOl to redomesticate to 

Bermuda,· 

8 Remarks by David M. Raim of Chadbourne & Parke to EMLlCO's reinsurers in London ( I 1/19191) and 
Boston (1112 1191), Mr. Rairo, in speaking to EMLlCO's reinsurc:~ about their legal situation vis·A-vis GE 
stated, ''the question is whether simply to jump off the cliff lemming-like into the abyss of litigation with 
GE. Given the potential enonnity of GE's exposures, the amount of resources GE can throw into this and 
the generally unfriendly COWls in the U .S. , it is unlikely. in the extreme, that EMLICO could ever 
completely escape liability. As such, this is a major problem which will likely gnaw at us and at you over 
the yean." Later in this same speech, Mr. Raim stated in reference to the liabi lity, "our contractual 
liabilities ... we cannot wish away." 

He further stated EMLICO was put on notice in 1984 ofGE's claims pertaining to poisonous and 
carcinogenic PCBs (polychlorinated biphenyl fluids) which were found in the thousands of transformers 
and millions of capacitors that GE had manufactured. 
(transcript of speech). 

Also discussed in this 1991 speech was the fact that the non-binding arbitration between EMLICO 
and GE was decided against EMLICO in an interim ruling ofMareh 27, 1991. This ruling was a "setback" 
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There were many sources of infonnation. beyond those previously mentioned, 

available but not utilized by DOl. Along with trade pUblications and DOl's own 

documents, the Environmental Protection Agency (EPA) could have been a source of 

infonnation. All of the DOl employees offering testimony to the Bureau stated that they 

had not communicated with the Environmental Protection Agency ·in connection with 

EMLICO. They did not contact the EPA despite the potentially enormous liabilities 

EMLICO faced due to GE's superfund and other state environmental sites. The EPA 

confumed this in writing to the Bureau, On this issue of the availability of information, 

one witness stated, " . . , my expectation as an insurance regulator is that a company has a 

duty and a responsibility to provide fulsome disclosure of everything material to the 

transaction that they present to the Division. and we expect to rely upon that." This 

absence of a level of independent inquiry by the DOlor its Working Group, the Bureau 

suggests, should be cause for concern. 

Meanwhile, the process of transaction approval continued and on June 7, 1995 

Wilmington Trust infonned DOl of its intent to file a form A application to gain control 

ofEIC. Also at that time, Wilmington waived their right to twenty days of notice prior to 

the hearing. This cleared the way for a June 20, 1995 hearing. 

for EMLICO especially because EMLICO's chosen arbiter signed onto the adverse decision, According to 
Mr, Raim, GE saw the decision as a "victory" became "'aggressive" and threatened to sue EMLICO for 
environmental clean up costs as a result of the favorable ruling, This potential liability is "staggering," 
legal costs will be "staggering." and could result in "massive payments over many years", according to Mr. 
Raim. 
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Wjlmjo"oQ Trust 

I. Tbe Creation of tbe Trust 

One of the key elements in the EMLICO transaction was the transfer ofEIC stock 

ownership to a trust. This was part of the overall restructuring plan to permit EMLICO to 

cease writing new policies and conduct an orderly run-off of its existing policies, its so-

called long-tail exposures. To implement its orderly run-<>ff, EMLICO intended to sell 

100% of its stock of its wholly-<>wned subsidiary, Electric Insurance Company, to a 

newly formed Massachusetts Mutual Insurance Company, and, immediately following 

this sale, planned to transfer substantially all of its insurance business and assets, other 

than those involving GE policies, to EIC. Subsequent to this and upon approval of 

Bermuda's Insurers' Admissions Committee and the Massachusetts Insurance 

Commissioner, EMLICO planned to continue into Bermuda. EMLICO would thus 

heeome a Bermuda Mutual Company with GE and a GE affiliate as its only policyholder. 

The trust would serve to insulate EIC's assets from environmental and asbestos claims 

made against EMLICO. In its review of EIC Board of Directors' minutes, the Bureau 

notes that EIC had a prior affiliation with Wilmington Trust dating at least to August, 

1993. ' 

, Quoting from the minutes of a Board of Directors meeting of the Electric Insurance Company on August 
20, 1993: .. ~" "That the President, Treasurer, Assistant Treasurer and Secretary of this Corporation, 
any two acting together, be and they hereby are authorized to deposit with Wilmington Trust Company of 
Wilmington, Delaware, all or any part of the securities andlor property owned by this corporation and to 
enter into an agreement on behalf of this corporation with said Wilmington Trust Company upon such 
tenns and conditions as such officers shall deem to be requisite and proper, said agreement to provide, 
among other things, the manner in which such securities andlor property so deposited with said 
Wilmington Trust Company and the income therefrom may be held, withdrawn, andlor disposed of, and 
shall designate the officers of this corporation who shall give directions with respect to such securities, 
property, andlor income and any other matters or things reasonably pertinent to the deposit of such 
securities andlor property." 
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The Commissioner's Role in tbe Tnosactioo 

Other than designating the Working Group leader, the Commissioner infonned. 

the Bureau that she had no input as to the membership of the Working Group or its 

agenda. She did not meet with the Working Group. She did not conduct the original 

hearing on the EMLICO matter. She did not attend the original hearing on the EMLICO 

matter. She did Dot know if she saw the flDancial projections for EMLlCO before she 

approved the redomestication. 

The Commissioner asserted that she wanted to be "neutral" and "objective" about 

the reorganization proposal. Sbe was asked how she balanced being "neutral" with being 

infonmed. She testified that to infonm herself she looked at the statute, the docket, the 

lnUlSCript, and "to the knowledge that you have." She further answered, "[ilf you see 

something that doesn't make sense, you don't go to the Working Group because that's 

really, you know, their job is by that time they've had a lot of battles and fights genenally 

and discussions. But you go to someone else in the Division and say what do you think? 

What do you think it means?" As noted previously, this process fosters ignorance and 

lack of communication. 

When asked how she monitors the perfonnance of Working Groups the 

Commissioner indicated that "there's usually some senior staff person on the Working 

Group," She was asked further questions to assess the extent to which Working Groups 

are actually monitored. She was asked how she "typically" learns that the Working 

Group has completed its work and thus, that a hearing officer is needed. She replied, 

"[t]ypica1, there is no typical . I'm sorry but there really isn't." The Bureau believes that 
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this is exactly the problem. Apparently there simply is no "typical" way of handling 

recurring situations with DOl. Working Groups are used regularly, yet there is no 

"typical" procedure for determining when they have completed their work. Instead, the 

procedures are ad hoc and informal. 

An illustration of the informal manner in which DOl manages their regulatory 

function is the lack of documentation DOl produced and maintained on the EML(CO 

transaction. The Commissioner herself when testifying about delegating authority stated, 

"[tlbe Division of Insurance doesn't quite work always with pieces of paper." This 

haphazard approach where the Commissioner monitors Working Groups by leaving it up 

to the senior staff person on the grouP. is further compounded when that senior staff 

person also "doesn't quite work always with pieces of paper." For example with the 

EMLICO malter, the Working Group leader, as previously noted, did not keep notes. "I 

am not a good note-taker," he told the Bureau. 

Under the current DOl Commissioner, the Division has experienced substantial 

division restructurings. Employees are shuffied from one job to another. The Bureau 

asked DOl employees about the restructurings and their impact on morale and the ability 

to function. As one DOl employee who has had approximately nine jobs in eight years 

stated, "people don't like change .. .it's the job of management to try to ease that feeling 

and to help people understand what the mission of the agency is and try to dea1 with 

that." The Bweau suggests that moving people from job to job requires a significant 

learning curve. The moves a1so inhibit the development of institutional memory. 
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The reorganizations within DOl, combined with the aversion to policies, result in 

a division that seems not to learn from its own experiences. When a recurring problem or 

issue arises, the people once aware of a pertinent transaction are either in a new position 

or have left DOl. 

The Commissioner and the Law 

During her testimony before the Bureau, the Commissioner selectively chose to 

offer her opinion involving the insurance laws or legal implications of various regulatory 

actions taken by DOl regarding EMLICO, The Bureau believes that when the 

Commissioner felt inclined to answer a question involving law, she answered it; when 

she chose not to answer, she assened her non-lawyer status. 

The Conunissioner was asked in sworn statement what she saw as her principal 

duties and role as the Commissioner of Insurance, She replied, "executing the laws that 

exist ... One takes the laws that exist and according to what they say implements them," 

When asked how she would define a policyholder of a mutual insurance company, she 

replied "[i]nterestingly enough, in Massachusetts, the statutes do not give a definition," 

(she then went on to give a definition) 

When asked about the areas of expertise of the outside legal consultant to DOl, 

she stated, "since I'm not a lawyer, I cannot speak to their expertise generally." The 

Commissioner was later asked a series of questions about the Massachusetts Insurance 

Insolvency Fund and GE's letter purporting to waive any claims to it. She responded by 

stating, "(the Acting General Counsel for DOl) hates it when we non-attorneys play 
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lawyer .. J may get kicked under the table, buLl don't •• until you would really have 

something go before the courts, one would not know if either document would be 

successful," 

When she was asked about not giving notice of the hearing to the lnsolvency 

Fund. she stated U[t]he law says, you know, when you have to notify and when you don't. 

That was not notifiable. Redomestication is not notifiable. n On the same notice issue 

she further stated, "[m]y lawyers decide when hearing notices are necessary. It's obvious 

that the Department or Division did a notice that met the law." Thus, she felt comfortable 

asserting that the redomestication was not notifiable under the law, and that the division's 

notice on the reorganization conformed to the law. Under GL c.175, s.2068, it was the 

Commissioner who had the authority to decide what "other persons" received notice. She 

would not, however, assume responsibility for the notice. As the final regulatory 

authority, the Bureau believes that enswing all interested parties are infonned was her 

responsibility as well. 

On the issue of state, the Commissioner said, "I know at one point I did some 

digging because I was nosy. And of course, the Working Group and I were separated on 

the issue of what our statute said regarding state. And I remember using a dictionary and 

a few other little things, some resource books." When asked what her conclusion on the 

issue was she stated, "it was going to be interesting to see what the legal people came up 

with. My read was that yes, Bennuda was a state." 

Sbe was then asked if she had read the memorandum prepared by EMLICO's 

attorneys on the issue of "state" she replied, "I honestly don't think that I read it before 
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the 28th (the date sbe approved the reorganization and redomestication), but I might bave. 

And the reason I say that is because it is unlikely that I would bave read it before the 

decision and order," 

Sbe was then asked if she had read any legal analysis prepared by Shearman and 

Sterling on the issue; she indicated that she had not. When she was asked about the 

definition of state under Mass, insurance laws, she responded, uI'm not an attorney. so 

I'm not going to opine on that." It was pointed out to her that she had indicated, based 

on her reading of 49A, she felt comfortable with the idea that state included Bermuda. 

(In fact she testified that her "read" was that Ustate" did so include Bermuda). She 

interrupted the question and replied, "I did feel comfortable. But I also know as a non

attorney that you're a fool if you play lawyer for yourself. You wait to see what the 

experts come down with." Apparently, however, she never was apprised nor did she ask 

what the lawyers "carne down with." 

The Bureau asked jf there was a written memorandum on the definition of state 

produced by the division. To which she responded, "\ don't know necessarily that they 

had to write one. We've bad other redomestications to states, and they didn't have a 

written opinion that Maryland was one or Michigan was one." 

In further discussing the meaning of state, the Commissioner was asked if the 

meaning of state in 49A was ambiguous, she replied, "[t]here was no definition of state. 

It said state, and this is probably venturing into the paralegal, but my training has been 

when there is no defmition. you used the dictionary definition," She further testified on 
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the definition of state that there was "no contrary view by the Working Group either 

which meant that they had accepted the definition," 

The Commissioner was asked about the NAIC and its membership. She was 

asked if any foreign nations were members. She replied, "Well I do not know federal law 

well enough to know what the Conunonwealth of Puerto Rico is .. .! don't know what the 

Virgin Islands are,," In further discussion of the NAIC she was asked if the fact that 

Bennuda was not a member of the NAIC caused any regulatory concerns, she answered, 

"It depends on their state laws." 

In further discussing the NAIC and the difference between foreign and alien 

insurers she stated, "The NAIC takes the position, and by the way, incorrectly based on 

two federal treaties, that it would be any insw-ec whose primary home, it depends on what 

they call them in different countries, but let's say bead office, is not in the United States, 

its territories, and the District of Columbia, yeah, of Columbia, But NAFTA bas 

obviously superseded that." 

The BW'Cau notes that in this instance the Commissioner is offering a legal 

opinion or such for reaching matters as two federal treaties and asserting that NAIC's 

legal opinion is incorrect. 

On March 23, 1995, the law firm of Shearman & Sterling provided the 001 

Working Group with an analysis that supported EMLICO's proposed redomestication to 

Bennuda. Within this docwnent Shearman & Sterling asserted that Bermuda is a "state" 
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under Chapter 175 section 49A and that the plain meaning of "state" or "the most 

common definition of state found in dictionaries and in various U.S. court decisions is 

'any political union of people' , which includes foreign states." The 001 did little to 

assess the validity of the EMLICO position. DOl did not seek an Attorney General 's 

opinion, nor did LeBoeuf, Lamb, Greene & MacRae, outside counsel to 001, prepare a 

written analysis of the statutory scheme. 

The Commissioner repeatedly has told the HPAO Bureau that she is not a lawyer. 

Yet, to decide the meaning of state which Sheannan and Sterling said was "central to 

EMLICO's reorganization" the DOl Commissioner told the HPAO Bureau she did the 

following: " [I] did some digging because I was nosy ... the Working Group and I were 

separated on what our (Mass.) statute said regarding state. And I remember using a 

dictionary and a few other little things, some resource books." It was unclear, from the 

Commissioner's testimony. if she even consulted the Massachusetts statutes regarding the 

definition of state. She told the HPAO Bureau regarding the ultimate meaning of "state" 

for the purposes of the EMLICO redomestication: "It was going to be interesting to see 

what the legal people came up with. My read was that yes, Bermuda was a state." The 

Bureau found this curious because under the process she designed, she wouLd have no 

reason to make an independent assessment. 

Asked for more clarification regarding her procedW'C in defining state, the 001 

Commissioner said she did consult the Mass. General Laws and saw that (section 49A ) 

"statute in and of itself or that section of the statute did not define it. I can' t tell you in 

what order but I know I flipped thmugh some of my insurance dictionaries. I flipped 
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through ... your basic Webster's Collegiate ... and 1 did a little looking around in some of 

the insurance books that 1 keep in the office." The Commissioner admitted: "1 did not do 

legal research, but 1 found nothing contrary to the definition that 1 knew." DOl accepted 

the proponents' definition at face value so that iran, China, or Zanzibar could also be 

states. 

The Commissioner obtains her authority to allow a "domestic" insurer to become 

a "foreign" insurer under section Chapter 175, section 49A of the MOL . The language 

of that statute reads in part: "Any domestic insurer may, upon the approval of the 

Commissioner, transfer its domicile to any other state in ·which it is admitted to transact 

the business of inswance, and upon such a transfer shall cease to be a domestic insurer, 

and shall be admitted to the commonwealth, if qualified, as a foreign insurer." 

The Commissioner is directed by the statute to verify that the policyholders of a 

company seeking redomestication under 49A are not banned. TItat section reads: "The 

Commissioner shall approve any such proposed transfer unless he shall determine such 

transfer is not in the interest of the policyholders of this Commonwealth," 

This language is quoted in the letter from two attorneys for the law firm of 

Shearman and Sterling in New York City "in support of EMLICO's proposed 

redomestication to Bennuda." 

The Commissioner has maintained that she was authorized to approve the re

domestication of EMLICO because she saw that the only policyholder, after the 

reorganization, was GE. The statute aJlowed a change from "domestic" to "foreign" 

insurer status if qualified, unless the Commissioner could detennine that such a transfer 

37 



of domicile was "not in the interest of the policyholders of the Commonwealth." The 

Sheannan and Sterling memorandum specificaUy referenced General Electric's consent 

to EMLICO's redomestication. General Electric apparently made representations to DOl 

to that effect. 10 The DOl Commissioner told the Bureau in sworn testimony that "When 

GE said to us, and it was actually (the president of EMLICO), but the family said, okay, 

we're going to take most of the non. long-tail OE and the Don~GE business, put it in EIC 

(Electric Insurance Company), put the assets with it. We' re going to take the GE 

business that is really GE that it long-tailed that we want to go in ruooff ... That made 

absolute sense in tenns of bow one sees large corporations deal with captives, use of 

captives, et cetera." (sic) 

The Shearman and Sterliog Memorandum 

In a transmittal Jetter dated "March 23,1995" and headlined "EMLICO" the law 

ftml of Shearman and Sterling advised the DOl outside counsel that "As we agreed at 

our meeting with you last Friday. enclosed is a memorandum in support of EMLICO's 

proposed redomestication to Bermuda." The transmittal letter noted an "enclosure" and a 

"ce" to DOl's EMLICO Working Group leader, the DOl staff attorney to the Working 

Group, and the president of EMLICO. The enclosure was a memorandum entitled 

"Proposed Redomestication of EMLICO." This memorandum was addressed to the 

"Assistant Commissioner (for) Licensing and Financial Analysis" at the 001 address in 

Boston, and to the attorney at the law finn serving as external legal consultant to 001. 

10 See, for example, the letter from the Vice President and Treasurer regarding the state guannty fund in 
section entitle FUND, specifically "The Waiver Seems To Have Simply Materialized." 
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This law firm's attorney served as a full member of the EMLICO Working Group, 

according to the DOl assistant commissioner identified in the memorandum address. 

Although the memorandum listed several "integrated steps" regarding the 

reorganization of "EMLICO's insurance operations," Shearman and Sterling stated that 

"This memorandum is addressed principally to EMLICO's proposed redomestication 

and. in particular, to your request for support that the Commissioner has authority to 

approve EMLICO's redomestication to Bermuda under Section (sic) 175:49A of the 

Massachusetts Insurance Code." II Excluding the one page transmittaJ letter, the 

memorandum is a 15 page document. The memorandum concluded that "[n summary, it 

is our strong view that the Commissioner has authority under Section (sic) 175:49A to 

approve EMLICO's redomestication to Bennuda." Unlike the transmittal letter, there 

was no attributed author of the memorandum, only the name of the law firm, Sheannan 

and Sterling, appeared under the summary view. 

The Bureau noted in the memorandum that Shearman and Sterling specifically 

referenced "your request for support that the Commissioner has authority ... " In sworn 

testimony, the leader of the EMLICO Working Group told the Bureau that the external 

legal counsel (LeBoeuf, Lamb) "at our request, had done some research into the issue (of 

the definition of "state" ), and it was determined by the Working Group that the 

company's (Sheannan and Sterling'S analysis) response was adequate." The HPAO 

Bureau questioned the leader of the EMLICO Working Group on the type of analysis 

done by leBoeuf, Lamb. "[T]hey did not have a written submission to the Division (of 

11 The Bureau notes that the appropriate reference to the Massachusetts statute is Chllptet 175, section 
49A. not "Secllon 17S:49A." 
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Insurance), nor did we discuss one," the EMLICO Working Group leader said. Likewise, 

the DOl staff attorney who was a member of the Working Group recalled that the 

EMLICO Working Group "asked outside counsel to address every issue that was raised 

by the memo (of Shearman and Sterling) ..... Asked by the Bureau if LeBoeuf, Lamb, the 

outside counsel, offered "to provide a memoli, The DOl staffattomey and member afthe 

EMLICO Working Group replied, under sworn statement: "Not that 1 recall ." Further 

asked "if DOl asked for one (a written memo), the staff attorney replied: ''No, we didn't 

ask for one. 1 do recall that." 

The DOl staff attorney told the HPAO Bureau that in her experience at DOl 

(more than 10 years) "written legal opinions are not typically requested in the 

transactions that 1 work in." The DOl staff attorney also acknowledged that the 

redomestication of 8 domestic insurer to a foreign country was an issue she had never 

previously confronted. She also told the HPAO Bureau that she personally thought the 

"word 'state' in the context of the statute struck me as a potential bar to the (EMLICO) 

transaction." The DOl staff attorney told the HPAO Bureau that "Section 49A, the 

redomestication law, was new to me. It was new to the state. We didn't have one 

before." The DOl staff attorney and member of the EMLICO Working Group "did not 

analyze it (49A), myself. We relied on outside counsel to do that for us." The external 

counsel "discussed" the Sheannan and Sterling memorandwn after conducting research to 

verify and "looked at a number of soun:es to test conclusions that had been reached" by 

Sbearman and Sterling. This "allayed" her "fears" and "concerns about the statute as a 
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bar to the transaction." Nonetheless. there is no written record of the external counsel's 

research. 

Tbe Hearipl: 

The Deputy General Counsel who was made hearing officer for the EMLICO 

transaction, learned of his appointment in March or April of 1995. He was unable to 

recall whether the then General Counsel or the Commissioner herself asked him to 

conduct the hearing. He indicated whoever it was made the request in person. He was 

unable to recall if he was informed by either the General Counselor the Commissioner, 

why he was chosen. The DOl hearing officer testified he spent a portion of each 

workday from the beginning of June until the hearing on June 20th, preparing for the 

bearing. 

According to the hearing officer, he had previously acted as a hearing officer 

approximately ten to twenty times prior to the EMLICO transaction. When asked when 

he conducted his last hearing prior to EMLICO, he could not recall. He also could not 

recall whether a significant amount of time had elapsed between hearings. or whether the 

interval was relatively short. 

As part of his responsibilities as a hearing officer, he testified that he set the date 

for the hearing and determined who received notice. In preparation for the hearing, he 

testified he reviewed the applicable statutes and read the subntissions to the docket. He 

stated he read a 10K filing of GE, which he received unsolicited from a member of the 

financial examination unit. The individual who supplied the 10K was the DOl chief 
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administrative examiner. This examiner testified that he believed that the 10K material 

would allow DOl to see if GE quantified their environmental exposure. "My plan in 

asking for that was if they quantified any exposures and we knew EMLICO was their 

reinsurer, it might give us a way to put a handle on the environmc.otaJ reserves." 

The hearing officer asserted the only materials other than the 10K that he had 

access to were the materials contained in the docket. However, later in his testimony 

when asked about financial information pertaining to EMLICO and EIC, be stated, "that's 

infonnation I could easily have gone over to the financial surveillance and examination 

section and gotten for myself." When asked if he had done so in preparation for the 

bearing, be stated that he did not, despite the fact that the 10K be used to prepare for the 

bearing came from that section of DOl. 

The hearing occurred on Iune 20, 1995. It lasted only 37 minutes. One DOl 

employee wbo attended the bearing, characterized it as very poorly attended. This person 

indicated that 30 people at most attended. None of the six wiblesses at the hearing were 

sworn. The witnesses who testified were EMLICO's President, the Vice President and 

trust counsel with Wilmington Trust Company, another attorney serving as counsel to 

Wilmington Trust Company, a principal with Morrison, Mahoney, and Miller serving as 

counsel for EMLICO, an attorney with Sbearman and Sterling serving as counsel for 

EMLICO, and an attorney with Debevoise & Plimpton serving as counsel to EMLICO. 

The president of EMLICO and the Vice President and trust counsel with Wilmington 

Trust Company were the principal witnesses. No one testified or offered written 
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testimony or other documents in opposition to the reorganization. All those offering 

testimony were proponents of the transaction. 

According to the bearing officer, Working Groups generally attend bearings 

pertinent to matters on which they have worked They are notified of the bearing date 

according to the bearing officer. However, members of the EMLlCO Working Group 

testified they were never so informed. The Working Group members noted Working 

Groups can simply come and observe, can testify orally, submit written testimony, or 

object to the petition's approval . 

DOl claimed the subject of redomestication required no public hearing, and that 

the matter was included for the sake of administrative convenience. The hearing officer 

testified that since the trust aspect of the transaction required a hearing, he conducted the 

hearing pursuant to MGL c.175, s.206B. He further stated that he does not typically take 

testimony under oath at 206B hearings. The hearing officer also stated that if the statute 

is silent on whether sworn testimony is required, it is within his discretion. He testified 

that he could think of no benefit to unsworn testimony J and there was no particular reason 

why he did not swear the witnesses. He further indicated he could not recall if he even 

considered swearing the witnesses. 

At the hearing, counsel for Wilmington Trust indicated he believed the Trust's 

acquisition ofEIC's stock was an action without precedent. So, in addition to a complex 

restructuring and proposal for a separation of policies into a nm-off company and a 

profitable company remaining in Massachusetts, two novel issues present themselves; 
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redomestication to a foreign country I and, the transfer of control of a mutual insurance 

company's stock to a trust company. 

The hearing officer's approach to conducting the hearing was to add "levity" to 

the situation, and stress this was "not a court of law". He requested the EMLICO 

President to bear with him and stated his questions "may seem painful in their 

simplicity," but was hopeful that "everyone will educate me as [ go through." 

The Commissioner's Approval 

On June 28, 1995, eight days after the hearing, the DOl Commissioner approved 

the decision of the hearing officer. She, as the fina1 regulatory authority, signed of on his 

Memorandum of Decision and Order allowing the reorganization and redomestication of 

EMLICO to Bennuda. The hearing officer could not reca11 exacUy when she approved 

his decision. "I don't recall whether she had it overnight; in other words, 1 would give it 

to her on one day and execute it the next or whether I, this all took place in the space of 

one workday. I just don't recall, but it was certainly no more than that," be said. On this 

issue, the Commissioner testified, ''we both signed it the same day as I remember." 

A "Yery Peculiar" .Rcguest 

On JWle 29, 1995, one day after the Decision and Order was rendered, Shearman 

and Sterling, who produced the "state includes Bennuda" analysis, faxed a letter to the 

legal consultant to the Working Group, leBoeuf, Lamb. [n the letter, they requested 

changes to the Memorandum of Decision and Order. This letter requested that certain 
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statements and characterizations contained in the order be modified or deleted. One 

requested cbange was the characterization of GE as EMLICO's parent. Shearman & 

Sterling requested that statement be deleted because EMLICO was a mutual insurance 

company and thus had no parent. Another statement targeted for modification was that 

"GE's considerable assets" would be available for claimants against GE. Shearman 

requested that be deleted from the order because they claimed "it appears out of place 

here." 

Another request made by Sbearman and Sterling was that the word ''unlikely'' in 

describing the chances of EMLICO becoming insolvent, be deleted. They further 

requested deletion of the following sentence. "I find nothing in the record to indicate 

that either EMLICO or GE intend to pursue such a course of action" (referring to an 

intent to liquidate EMLICO upon arrival in Bermuda). The Commissioner's own 

testimony was instructive here. She indicated that in a run-off situation you mayor may 

not have enough money to pay claims at the end of the day. She also described an 

insolvency in a run-off situation as a 50·50 proposition. 

The leader of the Working Group was asked about the requested cbanges. He 

testified that it was the first modification request he had heard of. He fOWld it "Wlusuai." 

He did not, however, infonn the Commissioner about the request. 

The bearing officer was asked his reaction to the requested cbanges. He testified 

that it was "very peculiar." He testified that it was his decision not to cbange the order. 

He stated that he disagreed with the requested cbanges. He discussed the request with the 

Commissioner, who agreed with him that changes were not needed. 
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As mentioned, the hearing officer described GE as EMLICO's parent in his order. 

He informed the Bureau that he would "concede" that mutual companies, of which 

EMLICO was one, "typically" do not have a parent. However, he indicated that that 

minor matter was not sufficient to change the order. He further testified that although: 

... mutual companies typically do Dot have a parent.. .however ... under 
these peculiar circumstances where ... EMLICO will have one 
policyholder which would be General Electric company. And 
General Electric Company's organizational chart, not that I saw it, 
but I have to assume that their organizational chart would include 
their fmancial services segment, if you will; and EMLICO being one 
of the financial services companies in that segment, there is perhaps 
not a legally precise argument from an insurance regulatory 
perspective, but you could fairly make the general statement that GE 
is the parent of all the subsidiary groups that do business within the 
GE family of companies. 

He further testified about his impression of the relationship between GE and 

EMLICO, that "based on my knowledge of General Electric Company simply because 

I'm a citizen of the Unites States, but in particular I found the basis for the statement in 

the decision from EMLICO president's comments about GE's huge assets being available 

to pay claims." 

The requested changes were never made. 

Fantasy Phone CaU 

DOl's outside consultant drafted a memo penaining to an alleged conference call 

on the issue of the requested changes to the Decision and Order. The memo dated July 13, 

1995 indicated that the president of EMLICO bad requested the conference call, the 

Working Group leader, a DOl attorney, an attorney from leBoeuf, Lamb, and an attorney 
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from Shearman and Sterling all participated in the caU. Ae<:ording to this memo, the same 

changes that were requested on June 29th were requested again. 

Attached to the memo were sections of the order with handwritten notes and 

deletions to that effect, however at the end it stated, "[ w Je are pleased that the above 

matters could be fully discussed and agreed upon," This sentence appears to indicate that 

DOl was going to amend the order. This was never done. This memo, which was dated 

more than two weeks after the hearing, and after EMLICO had left Massachusetts, 

suggests that EMLICO's president was still attempting to amend the order at that late 

date. 

The conference call memorialized by the July 13th letter never happened, 

ae<:ording to testimony received by the Bureau. The leader of the Working Group, the 

DOl attorney on the Working Group, and the hearing officer who is currently the Acting 

General Counsel for DOl, all testified that the conference call never occurred. They 

testified that DOl's outside legal consultant prepared the memo on the consultant's own 

initiative in preparation for a conference call, but it was decided not to have the call. Yet, 

the memo was written in the past tense as if it had occurred. The memo was retained in 

DOl files. 

The conference call memo, along with the Decision and Order was faxed with the 

notation "F.Y.L" to DOl's new outside legal consultant, Rackemann, Sawyer, and 

Brewster. This fax was sent on October 25, 1995, five days after EMLICO filed for 

winding up in Bermuda. The DOl attorney on the Working Group was asked why she 

faxed this memo which purported to discuss a conference call that never happened. She 
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said it was, ''to assist them. fI When further asked if she infonned them that the memo 

memorialized a conference call that never happened, she replied, "I don't know." She 

was asked why she thought the document memorializing the nonexistent phone call 

would be beneficial to them (it was, after all, "F.Y.I."). In response she stated, "I think 

this is an important document to understand. I think every document that was a part of 

the entire transaction is important for outside counsel to see and read and put in context to 

understand to help us to represent US or I should say the Commissioner," 

The hearing officer was also asked about the conference call memo in his sworn 

statement. He testified that it was not unusual for a memo such as this to be produced. 

However, when asked how often a memo is produced memorializing a fictitious event, he 

stated, "I have no idea ofihand." When asked if it occur> somewhere between 10'/ .. 50% 

of the time, he responded, "[ilt wouldn't even be fair for me to take a stab at that." The 

Bureau commented that it seemed odd that the outside legal consultant would prepare a 

memo about a fictitious phone call, when they did not prepare a memo on the basic issue 

of DOl's statutory authority to allow EMLICO to redomesticate to a foreign country. 

The hearing officer replied, "well, that' s your perspective." 

The leader of the Working Group was also asked about the memo in his sworn 

statement. He stated, ''to the best of my recollection, no conference call was ever held .... 

It was pointed out to him that the language of the document was in the past tense, for 

example it read "the following is a summary of the points discussed." He said that he did 

not draft the memo himself, the outside counsel drafted it, and the conference call never 

took place. 
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The memo on the fictitious event stands in sharp contrast to other instances when 

written docwnents about events or issues that did occur were not produced. For example, 

no memorandum was produced by the outside counsel regarding the insolvency fund. In 

additiQD, no analysis of "state" was prepared by outside counsel. Also in reference to the 

letter of waiver by GE the Commissioner testified in a manner suggesting she was unsure 

if this was in writing. She stated, 'II wanted to make sure we had it in writing." 

The Commissioner was questioned about maintaining records to ensure a 

sufficient institutional memory for when a redomestication came before DOl again. She 

testified, "[w]e have the piece of paper. We have the application to move to Bermuda. 

There is no counter-indication that that' s not possible by the Working Group. The 

hearing shows that there's no information given to the opposite. So we have the record." 

The record they had did not include analyses by outside counsel on the numerous and 

important issues raised. 

The odd treatment of the state guaranty fund for property and casualty insurers by 

the DOl during the EMLICO transaction is illustrative of the quixotic, confusing, and 

directionless management style of the agency. Based upon the EMLICO transactions, 

DOl appears to literally be a place where nobody knows nothing. 

Massachusetts, like other states of the United States, maintains an association of 

insurers who agree to indemnify each other's policyholders in the event that one of their 

number becomes insolvent. This affiliation is known as a state guaranty fund and is 
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codified in Massachusetts by statute, MGL 175 D. The guaranty fund is not a deposit of 

money available upon demand like the pre-funded Federal Deposit Insurance Corporation 

(FDIC). Instead, and in the event of an insolvency, the guaranty fund assumes the 

policies and covered claims of the member insurer suffering insolvency. To obtain the 

financial wherewithal to cover an insolvent member the guaranty fund levies an 

assessment of its solvent members. These solvent insurer assessment revenues are used 

to absorb the insolvent policies, and to service and to pay those policies which have 

outstanding, covered claims at the time of insolvency. The outstanding claims, with the 

exception of workers' compensation claims, are subject to a maximum payment. The 

Massachusetts state guaranty fund is known as the Massachusetts Insurers Insolvency 

Fund ("MIIF"). MIIF also has the ability to cause an insurance rate increase. The MIIF 

General Counsel told the Bureau that "member insurers are entitled to recoup their 

assessments in the fonn of higher rates and premiums for insurance policies written in the 

Commonwealth of the kinds covered by the guaranty fund." 

In Massachusetts, in the event an insurer is declared insolvent, the state Division 

of Insurance notifies the state guaranty fund. The Guaranty Fund Management Services, 

which operates eight state funds including the Massachusetts' fund, is a nonprofit, 

unincorporated association whose "only purpose is to service our member guaranty 

associations," the fund president told the House Post Audit and Oversight Bureau in a 

roceedin 12 sworn statement p g. 

Ilgwom statement of MIIF Administrator, House Post Audit and Oversight Bureau Transcript, House of 
Representatives' Committee on Post Audit and Oversight, State House, Boston. Mass., Wednesday. July 
23, 1997, pp. 6-8. The Guaranty Fund Management Services operates all six New England states' funds as 
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Two years ago, during the recent reorganization and redomestication of EMLICO, 

the state Division of Insurance quietly negotiated, and just as silently accepted from the 

General Electric Company, a one page, three paragraph waiver and release of the MIIF 

and "similar guaranty associations in other states." lbis secret waiver released MlIF and 

presumahly the other guaranty funds in the United States from "any and all obligations 

they may have to pay claims under the GE Policies submitted by GE or its affiliates 

following the Reorganization." The DOl never infoancd the MIlE jt had obtained a 

waiver from GE, oor is there any indication that 001, or its Commissioner, sought to 

verify its authority to negotiate for the MIlF and "similar guaranty associations." 

Although it never sought any involvement from the MIIF, DOl did request an 

opinion from 8 law finn regarding the exposure of the guaranty fund. The law firm, 

Morrison, Mahoney & Miller, stated DOl's question to it as: "You have asked for our 

advice as to whether guaranty fund coverage is available under the Massachusetts 

Insurers Insolvency Fund (the "Fund") to claimants under insurance policies issued by 

EMLICO prior to the proposed transfer of domicile to Bermuda, subsequently loses its 

license to do business in Massachusetts and is declared insolvent under Bermuda law:,lJ 

This law finn acknowledged io its letter that it had acted as "special counsel" to 

EMLICO "in connection with its proposed transfer of domicile from the Commonwealth 

of Massachusetts to the British Crown Colony of Bermuda pursuant to MGL 175, 

well as the Virginia Casuwty and Property Insurance Guaranty Association, and the District of Columbia 
Insurance Guaranty Association. 
I) Letter of MolTison, Mahoney .. MiUer, counsellors at law, Boston, Mass., to President of Electric 
Mutual Liability Insurance Company and Massachusetts Commissioner of Insurance, May 17, 1997, signed 
by a principle of the fum, p.4. 
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s.49A." When the law firm opined in a letter dated May 17, 1995 that the MIIF remained 

liable for coverage of GE policies if EMLICO became insolvent, DOl still did not 

contact the state guaranty fund. Instead, some arrangement was reached with the General 

Electric Company on behalf of the MIIF to obtain a waiver. The waiver letter DOl 

received from General Electric Company of Fairfield, Connecticut was dated one day 

prior to the June 20, 1995 EMLICO hearing. 

The Waivcr Seems To Have Simply Materialized. 

In the course of the Bureau's investigation it is uncertain if anyone from DOl, 

including the DOl Commissioner, was included in the negotiation of the guaranty fund 

waiver. When asked by the Bureau about the waiver few persons could recall specific 

details regarding the negotiation or DOl's acceptance of the waiver. The waiver seems 

to have simply materialized. The DOl Commissioner told the Bureau in sworn statement 

that she understood either the Working Group leader or the Working Group as a whole 

requested the GE waiver. 

The Commissioner is not certain, or in her words "cannot swear," that she saw the 

GE waiver letter between the 20th and 28th of June, the date between the hearing and the 

decision allowing EMLICO's reorganization and redomestication. The Working Group 

leader neither affirmed or denied negotiating or requesting the GE waiver. However, he 

did tell the Bureau in sworn statement that the letter was discussed (he did not say by 

whom or when). Neither could he recall if he saw the GE waiver letter "prior to the 
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hearing or after the hearing." Similarly, the hearing officer could not recall if he bad seen 

the GE waiver letter prior to the hearing. 

The hearing docket index, which the hearing officer told the Bureau he reviewed 

prior to the transaction hearing, does not reveal if the OE waiver letter was attached or 

included. Finally, no one seems to bave either verified this mysterious letter as genuine, 

nor sought any guidance on its enforceability. 

The DOl Commissioner did consider the waiver important however. She made a 

point to tell the Bureau in sworn statement that prior to convening a DOl infonnational 

hearing regarding the EMLICO transaction, the GE waiver letter was "one of the things 

that I wanted to make sure we had in writing." She tenned the GE waiver letter ODe of 

the "key documents" of the transaction. 

verification Of The OE Waiver Letter 

As has been stated, DOl did not contact MIlF, the not-for-profi~ unincorporated 

slate guaranty fund, regarding the waiver of liability from GE. In regard to verification 

of the OE waiver letter, DOl was coy about its relationship in negotiating the letter and 

apparently did not verify the letter with GE. The copy of the GE waiver letter that the 

Bureau was shown bon: the General Electric logo (an encin:led "GE" written in script) 

and the name of a person designated on the letterhead as "Vice President and Treasurer." 

The copy of the letter supplied to the Bureau bad a signature, but not a printed attestation 

of the signatory's name. The signature was not notarized. 
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Asked under oath if he or anyone at 001 attempted to "verify this letter's validity 

and enforceability?", the leader of the Working Group stated, "Not to my knOWledge. It 

was written by an officer of General Electric on their letterhead. We accepted it in that 

capacity." In this regard the hearing officer's testimony contradicts the leader of the 

Working Group. Regarding his inquiry of the leader of the EMLICO Working Group, the 

hearing officer "had a discussion with" the leader of the Working Group. The hearing 

officer asked "about the letter and verified that the Division had requested the letter and 

that the letter was. in fact, received from GE and was signed by an executive at GE." 

The hearing officer could not recall seeing the GE waiver until "around the time that the 

winding-up petition.was filed in Bennuda (late October, \995). 

Although the letter was addressed to the DOl Conunissioner. she was uncertain 

that she saw the letter prior to 28 June 1995. The DOl Commissioner believed that either 

the leader of the Working Group or the Working Group as a unit obtained the letter. The 

other member of the Working Group, who is an attorney, told the Bureau that she "never 

understood that we (the Working Group) were making an agreement" with GE on behalf 

of the guaranty fund. 

The Bureau notes that in several instances the 001 Commissioner claimed that 

correspondence addressed to ber, was never received by her. Rather, they were routed to 

other DOl personnel. "The mail room has got lists of who gets what. The mail room 

personnel distributes, clerical staff then redistributes, and sometimes correctly and 

sometimes incorrectly," the DOl Commissioner told the Bureau. 
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DOl's Authority To Neiotiate The Waiver 

The GE waiver that was sent to DOl, apparently by a GE vice president and 

treasurer, recognized a liability for "the Massachusetts Insurers losolvency Fund" and a 

potential liability for 4<similar guaranty associations in the other states ... " The letter 

indicated that the waiver applied to "the Guaranty Funds" not simply MIIF. 

It was not clear to the Bureau what authority DOl had to negotiate and accept 

waivers and releases of "similar guaranty associations in other states" let alone to 

negotiate on behalf of the MDF without their knowledge or consent. DOl has not 

promoted or acknowledged any source for this authority. Further, the Bureau discovered 

that this issue was not a DOl concern. The DOl Working Group leader told the Bureau 

that he "didn't give any thought to whether the Division had the authority to do it or not 

do it" (referring to making an agreement on behalf of the guaranty fund.). No one at 

DOl thought to consult the MDF on DOl guaranty fund authority. DOl did not utilize its 

privately paid counsel. nor the attorney on the Working Group, nor any DOl attorney to 

obtain an opinion on the authority of the state Division of Insurance to negotiate an 

agreement on behalf of the fund with a third party, or parties. However, DOl did, as 

noted above, seek outside and interested counsel's opinion on the guaranty fund liability. 

Enforceability 

Although the DOl Commissioner was comfortable with allowing the first GE 

waiver to be tested in the courts if necessary, that appears not to be the inclination of the 

adntinistrator and counsel for MIIF. 
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Once MlIF became aware of the DOUGE secret watver agreement the 

administrator of the guarantee fund and its counsel immediately sought additional 

contractual protection from liability in the EMLICO matter. The fund's discomfort is 

demonstrated by their request of the DOl Commissioner at the informational hearing in 

1996 to obtain a "contractual .. agreement from GE. This so-called informational hearing 

by DOl was conducted one year after the EMLlCO redomestication to Bermuda. 

MlIF's displeasure with the GE waiver letter was also apparent to some DOl staff who 

gave sworn statements to the HPAO Bureau. 

At the DOl informational hearing of June 24, 1996, at which the DOl 

Commissioner jointly presided with a hearing officer, the MIJF counsel said that "[wJhen 

the Massachusetts (Insurers Insolvency Fund) board became aware of that letter and this 

matter, the board was concerned with whether the letter provided sufficient contractual 

protection for the Guarantee (sic) Funds." The MllF unsuccessfully tried to obtain a 

contract from GE, the MIJF counsel testified, but GE "refused to sign such an 

agreement." The MllF counsel testified that "[wJe don't know if GE will or will not 

trigger the Guarantee Funds in the events (sic) EMLICO is liquidated. We do know that 

GE will not sign an agreement to that effect. This should be. I suggest, a grave concern 

to the Commissioner..... The MllF counsel represented both MllF and the National 

Conference of Insurance Guaranty Funds. He testified that the issue of EMLICO's 

liquidation affected all 50 state guaranty funds. MllF subsequently obtained a contract 

agreement from GE in October, 1996. 
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The representatives of the MIIF, subpoenaed by the HPAO Committee, testified 

under oath that they only learned of the involvement of the fund and the existence of a 

secretly negotiated waiver well after the fact. The administrator of the Fund did not 

specifically recall the details of the origin of the one page waiver from GE. He told the 

Bureau it was "a little fuzzy to me now." When asked if he thought it odd that the Fund 

was not consulted about the GE waiver letter which specifically affected him, the Fund 

administrator replied, '"No, not really." When asked further by the Bureau if it made 

sense for the DOl Commissioner to make a dcal that affects the fund without consulting 

the fund, the MI1F administrator said he "didn't see anything strange" and guessed "she's 

trying to protect...the policyholders." The Fund' s counsel asked hy the Bureau if he 

thought it "odd that that letter would have heen negotiated without any contact from the 

Fund or any input from the FundT' He replied, "I don't recall my emotions at the time 

when Ileamed of the letter," 

One of the members of the EMLlCO Working Group who was present at a 001 

meeting with representatives of the fund had a contrary recollection. She recalled that the 

MIIF administrator and the state guaranty fund's counsel "were not pleased with the GE 

letter.1I 

Similarly. the testimony of the DOl chief administrative examiner, who 

supervised the triennial exam of EMLlCO which happened to be concwrent with the 

company's reorganization also bad a contrary recollection of the fund's view regarding 

the GE waiver letter. The 001 chief administrative examiner told the Bureau that he 

attended the hearing on 20 June 1995 regarding the EML1CO transaction. The 001 chief 
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administrative examiner characterized the hearing as "very poorly attended." After the 

reinsurers' concerns were public, the DOl chief administrative examiner met the state 

guaranty fund administrator at a social function. he said. The fund administrator told this 

DOl examiner that the Fund was not consulted regarding the EMLICO reorganization nor 

notified of the hearing. "[I]f we knew there was going to be a hearing on 

redomestication on Electric. we would have shown. A lot of members, meaning domestic 

companies in this state, could be affected," the DOl chief administrative examiner 

recalled the fund administrator saying regarding the 20 June 1995 hearing. 

Similarly. the DOl legal staff member of the Working Group recalled thal "[tlhe 

Fund did contact the Division. and we had a meeting with folks from the Fund. after the 

faet...it must have been post hearing. post decision on EMLICO's transaction." This 

member of the EMLICO Working Group identified the "folks from the Fund" as the 

counsel to MIIF and the MIfF administrator. She characterized them as "not pleased with 

the GE letter. They did not think it was an adequate waiver." This member of the 

Working Group recalled that the Working Group leader was present for this guaranty 

ftmd meeting which she was requested to attend. The DOl Commissioner "may have 

been" present, this Working Group member said. 

The DOl Commissioner said, in sworn statement, that she was not "not surprised" 

that the guaranty fund was not notified regarding the GE waiver letter. She explained her 

lack of surprise that there was no notification of the guaranty fund. "The Insolvency 

Fund actually isn't a fund in the classic sense of having a pile of money somewhere; and 

someone saying ] don't plan on using a pile of money that doesn't exist doesn't strike me 
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as being something that requires a tri-party, up-front discussion." The DOl 

Commissioner believed that the letter "excluded" the Massachusetts guaranty fund "from 

responsibility should the run-off company go insolvent." 

The DOl Commissioner also felt that the lack of notification of the Fund was 

appropriate because, as she told the Bureau in sworn statement: .... . even the board of 

directors (of MllF) is at ... (interruption in the testimony) ... That the board of directors 

needs to be technically. they're the Commissioner's appointees." The Commissioner 

apparently feels that persons subject to the Commissioner's appointment and oversight, 

including boards of directors, need not be advised of anything. The Bureau notes that 

"technically" the statute provides that, "[tlhe members of the board shall be nominated by 

members of the Fund subject to the approval of the Commissioner; provided, however, 

that at least one member of the board sball be appointed by the Commissioner as a 

representative of insurance producers. Vacancies on the board shall be filled for the 

remaining period of the term by a majority vote of the remaining board members, subject 

to the approval of the Commissioner. In approving nominations to the board the 

Commissioner shall consider whether all insurers are fairly represented." 

The Commissioner deferred to the fund regarding the acceptability of the 

"concept" of the waiver. That issue is addressed above and, in words anyway, the 

recollections of the fund were "fuzzy." Regarding the actual meeting between the fund 

representatives and the DOl Commissioner, the Commissioner told the Bureau, "They 

(MIIF) came in and asked us if it would be okay if they had a different document on it 

(the GE waiver and release ofliability on EMLICO policies). We said fine, if GE wants 
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to sign it." The date of the initial meeting between the Fund and the 001 Commissioner 

is subject to various and differing recollection by the participants. 

After an apparently unsatisfactory late 1995 or early 1996 meeting with the DOl 

Commissioner, the MIIF counsel and administrator flew to Bermuda, hired Bermuda 

counsel, made an appearance at an EMLICO creditors meeting, and, ultimately extracted 

another, more detailed agreement with GE. The agreement negotiated by the MlIF team 

of the administrative counsel and special Bermuda counsel covered the Massachusetts 

guaranty fund A provision of the agreement allowed any other state guaranty fund to 

become a part of this second agreement by means of a "subscription agreement." This 

subscription agreement is covered in the second clause of the pact and appended to it as 

"Exhibit B." Copies of the guaranty fund agreements are attached to this HPAO report as 

Exhibits 4 and 5. 

Although he could not recall his emotiooal response when he heard about the GE 

waiver letter, the Fund's counsel who was subpoenaed by the HPAO Committee could 

usunnise" the reason that GE negotiated a second agreement waiving claims against 

MIlF. "The Fund appeared at a creditors' committee meeting, creditors meeting in 

Bermuda and requested that certain actions be taken, and the Fund filed a proceeding in 

Bermuda seeking to challenge certain actions taken at the first creditors' committee 

meeting of EMLICO. Subsequent to that, General Electric, signed the indemnification 

agreement (the second agreement)," MIlF counsel told the Bureau in sworn statement 

The indemnification agreement was signed between MIIF and GE in October, 1996. The 

DOl "informatiooal hearing" on the EMLICO transaction was held in June, 1996. 
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Unlike the 001 waiver from GE, the MIIF negotiated Release and 

Indemnjfication A~ment "shall cease to be effective" if the "Memorandum of 

Decision and Order of the Massachusetts Commissioner oflnsurance dated June 28,1995 

("Redomestication Order") is reversed or vacated other than by reason of EMLICO'S 

voluntary action and EMLICO becomes domiciled in the Commonwealth of 

Massachusetts other than by reason of EMLICO' S voluntary action." 

The agreement negotiated with GE by the MIIF differed in several other ways 

from the single page, three paragraph letter sent to the 001 Commissioner apparently by 

the General Electric Company Vice President and Treasurer. Both DOl's GE waiver 

letter and the MIIF waiver are attached as HPAO exhibits. Those exhibits are: the GE 

waiver letter (EXHlBIT 4) and the MIlF contract agreement with GE (EXHlBIT 5). 

The Process. the Waiver Letter. and the June 1995 Transactional Hearim: 

The 001 hearing officer for the first EMLICO hearing told the Bureau that he did 

not see the GE waiver letter until aIIer EMLICO had gone to Bermuda. The Bureau 

asked this hearing officer about the EMLICO (and EIC) president's statement in regard to 

the exposure of the guaranty fund at the hearing af20 June 1995. The transcript of that 

hearing shows that EMLICO Chief Executive Officer stated, "[wJe believe that the risk to 

the guarantee (sic) fund should EMLICO become insolvent in Bermuda or in 

Massachusetts is the same whether or not the restructuring is completed. By transfer of 

certain policies to EIC, the risk to the guarantee fund is diminished." Diminished, but not 

abolished. 
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Asked by the Bureau about the EMLICO president's comments on the state 

guaranty fund, the hearing officer said that he relied on the docket and particularly on the 

opinion of the legal ftnn of Morrison, Mahoney, and Miller contained in the docket. That 

legal opinion, the hearing officer said, "came to the conclusion that the redomestication 

of the company was oat, did not create a problem or a lack of guaranty fund coverage." 

The hearing officer also stated that he "read this to mean" that GE as the sole 

policyholder has both the obligation and the ability to pay claims made against it. The 

Bureau further asked if a claimant "could go after GET' The hearing officer replied, 

"Yes," He continued, ''That's where the GE waiver of guaranty fund coverage comes in. 

And even though it was not a part of this record, ... the fact that OE has waived access to 

the guaranty funds means that if EMLICO were to be declared insolvent, GE couldn't 

bold that insolvency up as a barto dealing with the claimant who would sue OE." 

The Bureau finds this representation and rationale odd for several reasons. First, 

the hearing officer by his own acknowledgment did not see the GE waiver letter uotil 

after the transaction was approved. As this report has demonstrated, be was apparently 

not alone in not being aware of the letter. Second, the scope of testimony was severely 

limited due to the nature of the notice; a single paid advertisement obscurely placed in 

only one of two Boston daily newspapers. This explains the observation of the DOl chief 

administrative examiner that the bearing was "very poorly attended." Therefore, and 

given the limited expert testimony or infonnation contained in the docket, the hearing 

officer took his information regarding the guaranty fund from interested parties. 

EMLICO's president was interested in the reorganization. Morrison, Mahoney, and 
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Miller had "acted as special counsel as to certain insurance regulatory matters to Electric 

Mutual Liability Insurance Company in connection with its proposed transfer of domicile 

from the Commonwealth of Massachusetts to The British Crown Colony of Bennuda. .. " 

In addition to their interest, they did not represent the guaranty fund. The EMLICO 

president's own choice of words in discussing the guaranty fund - "we believe" - as a 

statement of his credentials is revealing. Again, the Bureau finds it odd that the hearing 

officer chose not to seek an opinion from the guaranty fund . The Bureau does, in finding 

this oddity, understand that the so-<:a1 led process through which DOl sought to infonn 

itself was quite constricted. 

The WQrkjD~ Group·s Opportunity to Seek Comment from MIlE 

The leader of the DOl Working Group on the EMLICO reorganization 

acknowledged in his testimony before the Bureau that an analysis from Morrison, 

Mahoney & Miller regarding the MllF was requested by DOl. That analysis is contained 

in a letter dated May 17, 1995 and addressed jointly to the president ofEMLICO and the 

Commissioner of the state Division of Insurance. After receiving the analysis of the state 

guaranty fund's vulnerability in case of an EMLICO insolvency in Bermuda, the 

Working Group neither contacted the MllF nor did the Working Group recommend that 

the DOl Commissioner contact the guaranty fund. This is despite the Morrison, 

Mahoney, and Miller analysis which opined that the, "[P]urpose of the Massachusetts 

Insurers Insolvency Fund, as set forth in Chapter MGL c.175D, would be completely 

frustrated if an insured were to be precluded from the proteetion afforded by the Fund 

63 



simply by reason that the Insurer was not licensed m the Commonwealth of 

Massachusetts at the time of the insolvency." Based upon the date of the Morrison, 

Mahoney, & Miller letter (May 17, 1995), the date of the OE waiver letter (June 19, 

1995), the DOl Working Group bad more than a month to discuss the issue with the 

MIIF. It did nothing. 

The DOl Commissioner and staff involved in EMLICO were unable to offer a 

reasonable explanation as to wby the guaranty fund was not contacted either before the 

hearing, at the bearing, or after the hearing. Incredibly, and even after EMLICO had left 

the Commonwealth, the 001 still did not bother to inform the guaranty fund that there 

was an agreement exempting the state's guaranty fund from liability from "any and all 

obligations they may have to pay claims under the OE Policies submitted by OE or its 

affiliates following the reorganization." 

DOl Commissioner Reco,mizes Guaranty Fund Waiyer As A Key Docwnent 

The DOl Commissioner's interest in the GE waiver letter (the first waiver) is 

interesting. She told the Bureau that she first recalled seeing the OE waiver letter "when 

I was geTting ready for another hearing that related to EMLICO. I looked through the 

files. And this was one of the things that I wanted to make sure we had in writing." 

Although the "files" apparently contained the GE waiver letter, it is not clear where else 

this "key" document was displayed. As noted earlier, it was apparently not a part of the 

flTSt EMLICO hearing. The hearing officer told the Bureau that he did not see the one 

page waiver nor know of its existence prior to that Wilmington Trust hearing. The 
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hearing officer told the Bureau that in order to be ioformed he reviewed the docket before 

conducting the hearing. He told the Bureau that he first saw the one page GE waiver and 

release of the guaranty fund "around the time that the winding-up petition was filed in 

Bermuda." This would be mid~October, 1995, or about four months after the original 

EMLICO hearing on the transaction held at 001. 

Asked by the Bureau why she believed "it was important to have this letter that' s 

dated June 19~ 1995 in the file," the 001 Commissioner replied, "I wanted to make sure 

that 1 had, for want of 8 better term, the key documents in my head." The DOl 

Commissioner recognized the GE waiver letter as a "key document." 

The 001 Commissioner's testimony reveals a lack of involvement in the original 

EMLICO reorganization transaction. She "canoot swear" that she saw the GE letter 

"between the 20th and the 28th (of June, 1995 - the date of the first hearing held to 

approve the EMLICO transaction and the date the Decision and Order allowing the 

Redomestication was issued.)" Yet, she was very interested to "make sure we had this 

(GE waiver) in writing" for "another hearing that related to EMLICO." The hearing she 

was preparing for was, by her admission, a "public ioformalion hearing" that DOl held 

approximately one year after the decision was made to allow EMLICO to move to the 

British Crown Colony of Bermuda. EMLICO was gone from Massachusetts and 

insolvent by this point. The important hearing was the June 20, 1995 hearing. 

The Bureau found the entire process and DOl's handling of the waivers and MIIF 

curious. The Bureau also noted that the Board of Directors of MIIF had representatives 
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of the reinsurance industry who, if involved, may have had different views of what was 

happening. 

SUBSEQUENT EVENTS 

EMLICQ'a: Ipsolyegcy 

On October 20, 1995, EMLICO filed a winding up petition in Bennuda. An 

actuary engaged by EMLICO had done an analysis using a different method of 

determining appropriate loss reserves, the so-called exposure model. Her review 

concluded that EMLICO did not have sufficient reserves. She completed her review on 

October 19, 1995. This loss reserve analysis was prepared despite the fact it was out of 

the normal fmancial review cycle. This actuary had just completed an opinion for 

EMLICO the prior February, only eight months before. The leader of the EMLICO 

Working Group described this out of cycle review as a. "major red flag ... it's unusual and 

in my experience unprecedented that a company conduct an actuarial review other than at 

a year end." According to the leader of the EMLICO Working Group, he was aware that 

another company, Aetna, used the same actuary as EMLICO and had boosted their loss 

reserves by using this same method of loss reserving. 
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Bermuda vs. Massachusetts 

Differences appear to exist between Massachusetts and Bermuda insolvency 

proceedings. In testimony before the Bureau, the Counsel of the Massachusetts Guaranty 

Fund testified: 

"In a domestic liquidation, the liquidation is controlled by a 
receiver who is the Commissioner of Insurance if it's in 
Massachusetts who is appointed by the court and is subject to court 
supervision. 

" In a Bermuda liquidation, my understanding is that although 
a eourt ultimately eontrols the liquidation, that many aspects of the 
liquidation are controlled by the creditors of the insolvent estate. 
And my eoneem was that General Eleetric might as the largest 
creditor of the insolvency estate exert influence over processing of 
the estate which might be detrimental to the interest of the Guaranty 
Fund who ultimately are creditors of the estate if they pay anything." 

In Bermuda, the winding up of an insolvent eompany is governed by the 

Companies Act 1981 ; and the Bankruptcy Act 1989. Section 234 of the Cnmpanies Act 

1981 provides: 

In every winding up, subject in the case of insolvent companies to 
the rules of bankruptcy as applied by this act all debts payable on a 
eontingency, and all claims against the eompany, present or future, 
certain or contingent, ascertained or sounding only in damages, shall 
be admissible to proof against the company, a just estimate being 
made so far as possible, of the value of such debts or claims as may 
be subject to any contingency or sound only in damages, or for some 
other reason do not bear a certain value. 

Section 235 applies the bankruptcy rules to the valuation of future and eontingent 

liabilities. The Bankruptcy Act 1989, sec. 36 (3) and (4) provide: 

"(3) Save as mentioned in this section, all debts and liabilities, 
present or future, certain or contingent, to which the debtor is subject 
at the date of the receiving order, or to which he may become subject 
before his discharge by reason of any obligation incurred before the 
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date of the receiving order, shall be deemed to be debts provable in 
bankruptcy. 

"(4) An estimate shall be made by the trustee of the value of 
any debt or liability provable as mentioned in thls section, which by 
reason of its being subject to any contingency or contingencies, or 
for any other reason, does not bear a certain value." 

A reading of these sections discloses that claims, both actual and contingent, are 

allowable under Bermuda insolvency law. In Massachusetts, actual claims are allowed. 

Contingent or unliquidated claims are not. In Bermuda, the liquidator may estimate the 

value of a claim. This is Dot the case in Massachusetts. 

It would appear then, in Bermuda, the insolvent's estate poteotially stands to gain 

from the admitting of contingent claims which may be estimated. Thus, a more favorable 

economic climate for insolvency. 

When asked, "Why Bermuda?" by the hearing officer at the June 20, 1995 hearing 

on the EMLICO transaction, EMLICO's president responded in part: 

.. . if something should go wrong and if, in fact, environmental laws 
were changed in the states in the way that the coverage is detennined 
and if, in fact, we had an issue. it would seem to us that from 
General Electric's point of view as a policyholder, they would be 
better off dealing with a jurisdiction that has an infrastructure in 
place to handle in a businesslike, effective, efficient way to deal with 
any potential adverse developments. 

Had DOl conducted a preliminary analysis of the differences between 

Massachusetts and Bermuda law with respect to insolvency, further inquiry of EMLICO 

may have resulted. 
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Informational Ucari0e . 1996 

On June 24, 1996, one year almost to the day after the original hearing and 

approval of the EMLICO reorganization, a second hearing on the matter was held. 

The purpose of the hearing was to determine whether or not the Commissioner 

should reopen the redomestication decision based on the possibility that EMLICO made 

material misrepresentations to DOL As mentioned earlier in this report, whether or not 

material misrepresentations were made by the applicant was not within the scope of the 

Bureau's inquiry. The Bureau's principal focus is on the actions of the Division of 

Insurance before and immediately after it approved the reorganization. 

The Bureau highlights this informational (so-called) hearing because it illustrates 

DOl's lack of knowledge on issues it should have explored prior to allowing EMLlCO to 

leave the jurisdiction. 

As an initial matter, the Bureau noted. with interest a statement made by the 

Commissioner in response to GE requesting she recuse herself from the proceedings. 

"Recusal is not required based on personal knowledge of the earlier proceedings, because 

only persoos with persooal knowledge of the earlier proceedings are in a position to 

decide whether or not those proceediogs should be reopened due to suspected fraud or 

misrepresentations," she stated. The Bureau believes that the Commissioner should have 

followed this logic originally by consulting those with knowledge about the complex 

proposal before she approved it. She should have sought out the people who were in a 

position to know about the transaction - i.e. the 'Yorking Group. For example, when the 

Commissioner had a question about the meaning of "state," instead of looking in the 
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dictionary, she could have asked the attorney on the Working Group who had recognized 

the issue as a "potential bar to the redomestication." 

This so--called informational hearing was in many ways very different from the 

first hearing. This time the Commissioner was in attendance. This time one of the 

Division's full time hearing officers conducted the hearing. along with the Commissioner 

herself. This time there were thirteen witnesses. This time there was testimony and 

docwnents from individuals other than people affiliated with EMLICO. This time the 

reinsurers of EMLICO were present and gave testimony. This time the Massachusetts 

Insurance Insolvency Guarantee Fund was present and gave testimony. Rather than 

lasting 37 minutes, this hearing lasted 3 hours and 20 minutes. However, and like the 

original (transaction) hearing, the witnesses to the so-called informational hearing were 

notswom, 

Similar to the original bearing, 001 still did not seem to understand the legal 

relationship between General Electric, EMLlCO and EIC. An illustration of this 

confusion occurred when the hearing officer at the so-called informational hearing asked 

about the capacity in which a lawyer was testifying on behalf of GK 

Basically, the reinsurers argued that the decision should be reopened based on 

potential fraud. GE, EMLlCO, aod ElC argued that DOl had no authority to reopen the 

matter because EMLICO had become a Bermuda domiciled company and was therefore 

outside the jurisdiction of 001. 

After the bearing the Commissioner decided not to reopen the redomesticatioD 

issue. Instead, she decided to pursue the issue through a nOD-public examination ofEIC. 
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Copciu.jop 

The Bureau's extensive review revealed a division that failed to properly analyze 

the EMLICO proposal. Rather than carefully and objectively evaluating the nuances and 

rationale for the EMLICO reorganization, DOl simply rushed it through - apparently 

motivated by the applicant's desire for a closing date compatible with the close of its 

fiscal quarter. The Bureau believes that DOl's process, illustrated in this technical and 

unique transaction, is not reflective of the kind of regulatory oversight to which the 

citizens of the Commonwealth are entitled. 

The Bureau hopes that the record of this poor performance at the Division of 

lnsurance should provide the impetus for a complete review of the agency. including the 

strengthening of its technical and financial expertise, and the codification of sound and 

aggressive regulatory procedures. 
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APPENDIX I, 

The Bureau references the chronology appearing below for factors which were 

critical to the understanding of the magnitude of the insolvency question. DOl's 

personnel demonstrated little, if any, understanding of the significance of these facts. 

Since 1984, EMLICO bas been notified by GE of potential exposure to 

environmental liability in more than 600 h!lZJlCdous waste sites. GE bed already paid 

hundreds of millions of dollars for environmental clean·up and litigation expenses, 

averaging 80 to 110 million dollars annually. 

The federal Comprehensive Environmental Restoration Compensation and 

Liability Act (CERCLA), also known as the Superfund Act, was intended to clean up 

existing waste sites that posed a h!lZJlCd to human health or the environment CERCLA is 

punitive in nature, based on the concept polluter pays. The worst environmental waste 

sites are placed on a national priority list (NPL) where the law imposes strict and 

retroactive liability on potentially responsible parties (PRPs). These sites are under the 

jurisdiction of the United States Environmental Protection Agency. Those sites not 

placed on the national priority list are under the jurisdiction of the various states. 

On October 31 , 1984, GE wrote to EMLICO, speeifically identifYing 

approximately 85 b!lZJICdous waste sites for which GE anticipated liability. On November 

6, 1984, EMLICO responded to GE, claiming no pollution coverage existed under its 

comprehensive general liability policies issued to GE. EMLICO placed its reinsurers on 

notice of such claims. Between 1984 and 1987, discussions surrounding pollution 

liability issues became deadlocked. 
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On January 21, 1987, GE formally requested EMLICO to immediately assume 

defense of GE, indemnifying against liability of Stringfellow Acid Pits h87Mdous waste 

site in California. GE had already incurred $365,000 in out-of-pocket expenses with 

respect to Stringfellow. 

On May 29, 1987, GE proposed non-binding arbitration of coverage issues 

between 1956 and 1987. GE insisted EMLICO enter into non-binding arbitration or GE 

would sue EMLICO. 

On June 11, 1987, EMLICO wrote to Kemper Re, enclosing a copy of the May 

29, 1987 letter and the response of June 5, reiterating hope for the arbitration. 

On November 19, 1987, GE provided EMLICO with a list of 239 sites together 

with estimated costs. GE's costs incurred to date were approximately $21 million. The 

range could be $242-$758 million. 

On March 27, 1991, the arbiters rendered their interim decision, disagreeing with 

EMLICO's contention that clean-up costs are outside the coverage of each of the policies 

issued annually to GE. 

On September 10, 1991, GE made a formal request for reimbursement of clean-up 

costs in the amount of$39.3 million at three carefully chosen sites: Stringfellow; Solvent 

Save", - Lincklaen; South Glens Falls Dragstrip ($11.3 m., $19.1 m., $8.9 m., 

respectively) . 

On September 12, 1991 EMLICO's president wrote to EMLICO's reinsure", 

soliciting their views relative to EMLICO's potential pollution liability. He notes "at this 

juncture, it appears GE's clean-up liabilities will be enormous." 
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On October 16, 1991, GE submits claims incurred to date on 16 additional sites. 

Total past costs (3 and 16 sites) $309 million. GE wants EMLICO to pay - not wishing 

negotiations to endlessly continue. GE requests a plan from EMLICO showing how they 

intend to carry out their obligations to GE. In the absence of a satisfactory plan, GE will 

enforce its rights against EMLICO. 

On November I, 1991, EMLICO writes to reinsurers to report formal receipt of 

claims from GE for clean-up costs incurred to date at the 16 additional sites. 

In January, 1992, EMLICO retains Arthur D. Little to review and analyze 

methodology and conclusions of Putnam, Hayes and Bartlett, Inc. (PHB) regarding GE's 

exposure for clean-up costs. 

On February 26, 1992, KPMG Peat Marwick offered an actuarial opinion on 

EMLICO's fmancial statements for the year ending Dec. 31, 1991 (asbestos and 

environmental liability claims) ... "considerable uncertainty exists with respect to the 

ultimate loss and loss adjustment expenses associated with these claims," 

On April 4, 1992, EMLICO informs reinsurers of retaining ADL. 

On April 26, 1992, GE writes to EMLICO. GE expects to spend $140-170 

million a year in '92 and '93 for clean-up. 

On July 21 , 1992, EMLICO writes to its reinsurers enclosing a report 

swrunarizing past and estimating future clean-up cost expenditures for 23 GE ha:zardous 

waste sites - amounting to $989 million. 
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On July 31, 1992, EMLICO's president writes to Allstate referring to possible 

settlement of the Stringfellow site claim and to corresponding posting of $10.6 rrtillion 

reserve. 

On October 13, 1992, EMLICO's president writes to EMLICO's reinsurers 

referring to report forwarded on July 21 summarizing GE's clean-up costs at 23 

hazardous waste sites and estimating future clean-up costs which would be incurred by 

GE at those sites. Notes these 23 sites represent 60-70% of GE's known liabilities of 

environmental claims. 

On October 29, 1992, GE informs EMLICO that GE is currently involved in 

about 500 sites. In 100 of the 500 sites, GE suggests a potential buy-out evaluation - to 

provide a basis for lIil~. 

On October 29, 1992, a letter is circulated to reinsurers by EMLICO. 

On November 25, 1992, EMLICO sends to reinsurers a letter from GE dated Nov. 

23, 1992 giving GE's liability estimates pertaining to 162 sites. 

Between September '92 and March '93, EMLICO paid clean-up claims involving 

seven GE environmental sites for a total of $44 million - despite the fact that EMLICO in 

its De. 31, 1991 and 1992 statements was carrying no reserves at all for such clean-up 

claims and carried only a $25 million provision for defense costs in resisting such claims . 
• 

Refusal of EMLICO's reinsurers to pay claims by EMLICO for these settlements led 

EMLICO to commence arbitrations which remain pending. 

In terms of the rest of the insurance industry, some of the larger insurers were 

increasing their reserves for potential environmental and asbestos loss. As early as the 
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fourth quarter of 1992, Aetna, CNA, and Traveler' s had each made substantial increases. 

In July, 1995, Aetna increased its environmental related loss reserves by $750 million and 

added $355 million of reinsurance. In October, 1995, Cigna announced it would take a 

$1.2 bimon pretax charge to bolster its loss reserves, including $860 million for pollution 

claims. In late June of 1995, the Fireman's Fund boosted its reserves to SI billion from 

S600 million. 

On April I, 1993, OE and EMLICO produced a document entitled Assessment of 

OE's Environmental Clean-up Risk. Document showed: OE faced potential clean-up 

liabilities at 530 sites; average NPL site cost estimates had increased from $8.1 million in 

1984 to S35 million per site in 1992. Total estimated cost range over the next 30 years 

for environmental clean-up costs in the U.S. (est. by a U. of Tennessee study in (991) to 

be between S338 and 776 billion doll"". OE was a party at 10% of the current NPL sites. 

On November 9, 1993, EMLICO wrote to its reinsurers to report on the status of 

the asbestos claims submitted by OE. Since Dec. '92, 6,915 new claimants (over 2,400 

federal court eases filed in N. District of Ohio.) Eventually, approximately 22,000 cases 

were expected. 

On December 3, 1993, EMLlCO sent to its reinsurers an updated list of 517 

environmental clean-up sites. (note sites not placed on NPL are WIder the jurisdiction of 

the states.) 

Between 1991 and 1993 new claims against OE for asbestos liabilities were on 

average of 13,800 claims per year. As of Dec. 31 , 1993, total number of new asbestos 

claims in 1993 was 17,522. 
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On January 21, 1994, GE notified EMLICO, describing PHB's further work -

update 484 sites (clean-up) estimated at S2.625 billion. 

On February 28, 1994, EMLICO notifies reinsurers to report on status of asbestos 

claims. Since the Nov. 9,1993 report, EMLICO has received 8,511 new claims. 

On June 3, 1994, EMLICO reports to its reinsurers on the status of asbestos 

claims submitted by GR From Feb. 1,1994 to May I, 1994, EMLICO bas received 4,739 

new claims attributable to asbestos. 

On August 5, 1994, GE writes to EMLICO demanding payment under EMLICO's 

CGL policies of sums incurred by GE in connection with the clean-up of various 

hazardous waste sites for a total ofS514.4 miWon. 

On August 19, 1994, EMLICO once again updates reinsurers on asbestos claims 

status. To date, GE served with 56,350 asbestos claims. GE has obtained settlements in 

36,528 of them, and 5,744 were dismissed. 

On September 28, 1994, Allstate recorded that per EMLICO/GE database for 

pollution - site clean-up only - non-inclusive of third party claims and natural damage; 

past and future costs are S2,593,41 9,000. S466,65 1,000 past and S2,126,768,OOO future. 

On September 23, 1994, GE and EMLICO produced a document entitled "GE 

Company Environmental Clean-up Insurance Claim" for a meeting with Monarch 

Insurance Co. GE's site inventory was continuing to grow by over 100 sites per year and 

EPA average NPL site cost estimates were also increasing and had increased over four

fold since 1984. 
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On October 21, 1994, EMLICO updates EMLICO's reinsurers on status of 

increasing asbestos claims. 

In late 1994 St. Laurent explores what EMLICO could do to isolate long-tail 

exposures arising under GE liability policies from other portions of EMLICO's and EIC's 

business in order to protect EMLICO's other insureds. In the course of doing so, 

EMLICO's president became aware of "procedural and administrative advantages which 

might arise from a winding-up proceeding in Bermuda as opposed to an insolvency in 

Massachusetts." 

On Dec. 15, 1994 a memorandum was prepared on the instructions of EMLICO 

by London lawyers, Messrs. Clifford Chance. It weighed the pros and cons of running 

off EMLICO's business outside the United States against those of a formal liquidation in 

Massachusetts. 

"A preferable course would probably be to move EMLICO to another jurisdiction, 

say Bermuda, which has a light regulatory framework and a far more favorable tax 

regime," "One disadvantage of such a move/' said the lawyers, "it would be unusual ," 

At about the same time. Chadbourne & Parke prepared a flow chart "sbowing a 

liquidation plan." 

On December 14, 1994, EMLICO updates its reinsurers on status of growing 

asbestos claims. 

On December 31 , 1994, EMLICO for its fmancial statements, appears to have 

changed the basis of its loss adjustment expenses reserves from Dec. 31, 1993. 
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In January and February, 1995, EMLICO served arbitration demands on certain 

reinsurers seeking to resolve issues arising out of the asbestos claims agreement between 

EMLICO and GE. 

In February, 1995, EMLICO's president had his first meeting with Bermuda 

officials in connection with proposed restructuring. In paragraphs 34 and 35 of his 

affidavit, he alleges that the Bennuda officials were made fully aware that there was "a 

possibility" that EMLICO might become insolvent at some point in time after its 

redomesticatioD to Bennuda. 

EMLICO's president told the Bermuda Registrar that: "if the joint negotiations 

could not be successfully concluded, then EMLICO would be left with a significant 

contingent exposure and coverage litigation with GE might ensue. I warned that an 

adverse determination in that suit could result in an insolvency proceeding" and . . . if 

EMLICO were to become insolvent it was felt that Bermuda was a jurisdiction that had 

an infrastructure in place to handle in a "businesslike. effective and efficient way any 

potential adverse developments." 

On February 21,1995, EMLICO files an application to continue into Bermuda. 

EMLICO's application for licensing in Bermuda under the Insurance Act 1978 is 

approved. 

On February 24, 1995, KPMG Peat Marwick prepared a statement of actuarial 

opinion as of Dee. 31. 1994. " ... Due to the uncertainty associated with this exposure 

(hazardous waste), no opinion is being rendered with respect to this provision." 
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Ms. Linda Ruthart 
Commissioner of Insurance 
470 Atlantic Avenue 
Boston, MA 

Re: ELECTRIC INSURAN CE 

Dear Commissioner: 

January 6, 1996 , 

RECEIVED 
JAN 1 0 "996 

HEARINGS & I\PP£ALS 
MASS. DIVISioN -of ' ''ISURANCE 

'l>~ \..d)~"AJ 

In regards La the upcoming hearings involving the current law sui ts of 
various reinsurers objecting to the re domestication of Electric Mutual to 
Bermuda, I hope it is your intention to hold the management of Electric 
Insurance accountable for this debacle. Unfortunately, I need to remain 
anonymous, but I think you will understand that it's only driven by the lack 
of trust I and others have in the management of Electric and their ability to 
exact retribution , whether you work for them or not. 

Based on public information I have reviewed (i.e. Business Insurance, 
Boston Herald, Wall Street Journal) , there seems to be some obvious 
questions that need to be answered and you need to be the public's point 
person. For instance, what exactly is GE's role in this entire episode. As you 
know, Mr. St. Laurent has worked for and will continue to work for GE, 
regardless of E lectric's corporate charter. He has well over 30 years of 
service with them; reports into their Corporate Finance Group; participates 
in all of their General Manager meetings at Boca Raton, FL during the firs t 
week of the year; and actively meets with them on any number of issues. 
That being said, how is it that there is a perspective being communicated 
that iroplies Electric is not part of GE, so consequently GE is not involved. 
That is absolute nonsense and you are urged to clarify that as part of your 
investigation and make it public. 

Additionally, you might also know that whatever was done relative to 
the plans associated with the Bermuda deal, was worked on a t Electric by 
Messrs. St. Laurent (CEO), Cohen (Finance). and Thompson (Legal) and it is 
your responsibility to ensure they are held accountable for their actions. 
More importantly, you need to understand that they were working closely 
with a number of people in GE Corporate and you should demand at your 
upcoming hearing to know exactly who the participants were. If Mr. St. 
Laurent does not answer that question thau you might as well stop the 
hearing because he ... Ul be obv;ously stonewalling you. As you mighL guess, 
because the above individuals have openly discussed all of the planning etc. 
that went into this scam, including naming the people at Corporate who 
actively participated in executing it, there is common knowledge amongst the 
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many people at Electric (particularly the directors of the company) as to 
exactly who were the players. I think you have an obligation to understand 
who they were. One last point, with all of the attention being focused on this 
scam, your office apparently has not considered subpoenaing Electric's 
records on this, including the documentation of any meetings and/or 
presentations that were held over the previous 18 months, in Beverly. 
Fairfield and Bermuda. It's only too obvious to many of us that there is a 
paper trail, second to none, that would probably go a long way to answer any 
Questions you have, ye t you seem to want to avoid it. 

At this point in time, it's only fair to let you proceed with your 
investigation, however, there are more than a few people that ques tion 
whether the Insurance Department is truly trying to get to the bottom of 
what occurred here. If you donot probe as to who all of the participants were 
and what exactly was the driver for the re domestication (HINT: FOLLOW 
THE TAX IMPACT TO GE), you will be missing the boat 

Lastly, someone has an obligation to step in and communicate to the 
employees and customers of Electric and advise them what happened, what 
you are doing about it and how it impacts them. As this mess continues, 
noone at Electric apparently feels any obligation to reassure those 
individuals, maybe you should. 

Anonymous 
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January 18, 1996 
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Honorable Linda Ruthart 
Commissioner of Insurance 
Massachusetts Division of Insurance 
470 Atlantic Avenue 
Boston,MA 

Re: Electric Insurance 

Dear Commissioner: 

~ " . : .' 
'. . I""' " '<'U ... "'I ~ ' , ... L. ... 

Employees began to receive information this week regarding the 
purchase of Electric Insurance by GE, which we understand still requires a 
formal hearing and approval by your office. In this regard, it is again 
important to remind you that the CEO of Electric Insurance, Mr. St. Laurent 
and his closest associates, Mr. Cohen (VP . Finance) and Ms. Thompson (VP • 
Legal), collectively conspired to wi~old important information from you 
during the course of the EMLICO redomestication hearings. To this day, 
none of them appear to feel any sense of guilt, sense of honesty, integrity, or 
obligation to admit to their egregious actions. To the contrary, they continue 
to advise all who will listen that the decision and direction came from GE 
Fairfield and their outside attorney. 

Many of us here hope that, at your next hearings, you take the time to 
go back an ask all three of them "Did you withhold any information from the 
commissioner that might affect her decision relative to this transaction? Did 
the testimony you provide hack in June represent full disclosure of all of the 
facts regarding this transaction?" If they are under oath, they have to 
answer you "Yes, No" respecitvely. Not only should you take testimony from 
them, but you need to give consideration to calling all of their directors 
because none of what they did was kept confidential, it was freely discussed 
amongst them as well as all of their key executives and the word around here 
is they are all concerned they may be asked to testify. 

They are hoping you will not be that aggressive in your questioning 
and that they are able to suppress the concerns regarding St. Laurent's 
integrity, that apparently have been raised. What they are saying now is 
that they plan to offer to place three or four GE Executives on the Board of 
Directors as a means to appease you. It is important for you to keep in mind 
that no m.atter who they place on the board, they all are likely friends of Mr. 
St. Laurent and none of them will have any direct involvement in the day to 
day management of Electric. If that is allowed to happen, it will be a 
trav63ty. 

Hopefully you take this to it's proper conclusion and insist all of them 
be removed from the management of this Company as part of the overall 
settlement. 

J ... N. 73 '1 (, ITUE ) 1(,1'1 
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Igtroduction 

EMLlCQ 

PrcljminBn Report 

The House Post Audit and Oversight Bureau has conducted an extensive 

preliminary review of the process by which the Division of Insurance (DOl) evaluated 

and approved the redomestication of Electric Mutual Liability Insurance Company 

(EMLICO), the mutual insurance company of General Electric Corporation (GE), to 

Bermuda. As part of its review, the Bureau has subpoenaed and reviewed several 

thousand pages of documents. taken sworn testimony and met with representatives of the 

Division of Insurance. Based upon its initial review, the Bureau offers the following 

preliminary repon. 

EMLICO was organized as a Massachusetts corporation, domiciled in 

Massachusetts since 1927. EMLICQ was a mutual insurance company and although 

licensed to do business in all fifty states plus United States possessions, had as its 

principal insured General Electric Corporation. Through a series of corporate 

restructurings, EMLICO spun off its profitable lines of insurance to Electric Insurance 

Company, a wholly owned subsidiary with its principal offices at 152 Conant Street, 

Beverly, MA. EMLICO then sought to change its commercial domicile to Bermuda, a 

jurisdiction that it was not licensed to do business in prior to the restructurings. The 

intent of these transactions according to EMLICO was to wall off the "long tail 

exposures" of environmental claims that were made against GE. In the past, GE's mutual 

insurance company EMLICO had taken the position of denying coverage on these 

environmental claims. EMLICQ had established a $25 miIlion reserve to handle 

litigation for the "long tail exposures". (Long tail expos=s essentially involved claims 

for environmental cleanups on policies that in many cases were written long before the 

environmental hazards were even known.) EMLICO had issued comprehensive general 



liability policies to GE from the early 1950's. EMLICO utilized "pollution exclusions" 

in various forms to deny coverage of environmental cleanup claims. (See affidavit of D. 

F. St. Lauren~ Supreme Cowt of Bermuda No. 436 of 1995, pp.7-9.) 

On June 28, eight days after the public hearing on EMLICO, the DOl approved 

the redomestication to Bermuda. During this time period ofmid-I995, EMLICO began 

moving all of its corporate facilities to Bermuda. By October of 1995, less than four 

months after the hearing, EMLICO was seeking to utilize the winding up provisions of 

Bermuda law applicable to an insolvent insurance corporation. By adopting EMLICO's 

counsel's interpretation of the definition of "state" contained in c.175 s.49A to mean 

Bermuda, the Commissioner authorized EMLICO to leave Massachusetts and utilize an 

insolvency proceeding process far different from Massachusetts.' 

The factual background of this case is extremely complex. Despite all of the 

intricate corporate transactions, however, the Bureau believes that there were sufficient 

red flags that were raised to put the Commissioner on notice that the impact of the 

redomestication was not limited to General Electric and EMLICO. The series of 

transactions that allowed EMLICO to "wall off" its long tail exposures may have had a 

serious impact on the reinsurers and the insurance industry in Massachusetts . 

Despite all of the corporate reshuffling, when reduced to its simplest components, 

EMLICO's series of transactions can essentially be characterized as a non-arms length 

reorganization of affiliated and commonly owned or controlled entities - a reorganization 

that could potentially minimize the total amount of environmental claims paid by GE and 

its related entities. The Bureau notes here that DOl took the position that the 

redomestication to Bermuda by itself did not require a public hearing. According to the 

Division, it was only the interposition of the Wilmington Trust Company acting, in effect, 

as a trustee for EIC's stock. that the Division was required to hold a hearing at all. (The 

I lbe Bureau's review of the question ofin~on of this statutory provision reveals a deficient 
process. The Division. upon decid.ing to entertain the applic:ation to redomcsticate, viewed the burden of 
proving st.aIUtory authorimioo to be on the company. The Bureau's review indicated that the Division in 
large part took: EMLICO'.lawycn' memo at face value. No opinion was IOUght from the AUOmey 
Gcocn.l. The Blll'QU" review of legislative committee documents indicated the provision had at least part 
of its SOW'CC derived from the Model Act. The Commissioner', interpretation of state in the context oftbc 
Model Ad is inconsistent wilh the intent of maay of its provisions. 

2 



hearing was attended only by persons directly associated with the companies involved 

and lasted approximately forty minutes.) 

The Bureau notes that the complexity of the transactions between EMLICO and 

its related entities and Wilmington Trust had the effect of distracting the Division from 

the real issues. Rather than focus the examination on the intricacies of commuting the 

profitable policies to Electric Insurance Corporation (EIC) and all of the other related 

operations, the Division should have conducted a much more comprehensive review of 

two issues: 

I) Whether the redomestication should have been allowed at all - was it legally 

pennissible? What were the potential effects including insolvency? What was happening 

in the insurance industry at this time . particularly in the area of environmental cleanup 

and asbestos? 

2) What was the impact of the proposal on the insurance industry remaining in 

Massachusetts? 

The Commissioner of Insurance cannot and should not operate in isolation. Any 

careful review of case law and developments in environmental insurance and toxic torts 

should have put the Commissioner on notice that companies with substantial outstanding 

environmental claims have a vested interest in minimizing expenses and shifting losses 

on these claims. Transferring hundreds of millions of corporate assets between 

commonly owned corporations and an unrelated bank holding company with the ultimate 

goal of redomesticating its mutual insurance company in Bermuda (a jwisdiction in 

which EMLICO had not conducted business in previous years and whose business 

approval was conditioned on the Massachusetts Insurance Division's decision), was of 

such unique import that the Commissioner should have been on notice that it had 

dramatic implications not only for the regulators but also the entire insurance industry 

remaining in Massachusetts as well. 

The results of the swift approval of the redomestication have been substantial. 

Four different cases have been filed in the superior courts of the Commonwealth, two 

proceedings have been filed before the Supreme Judicial Court, and lengthy proceedings 
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before the Courts of Bennuda have already occurred as of this writing. Thousands of 

pages of affidavits and briefs as well as other legal filings have been onc immediate by

product of the Commissioner's hasty decision. In addition, given the insolvency of 

EMLICO just four months after the move to Bennuda, several reinsurers of EMLICO are 

charging that fraudulent representations of EMLICO's balance sheets were made to 

facilitate the redomestication. The allegations of fraud add to the already complex legal 

issues. As the Bennuda courts have indicated, the trial of the fraud issue alone will be 

long and complex. 

The Bureau's review of the process, while not complete, does offer the picture not 

only of a regulatory agency that acted with uncharacteristic haste, but also one that 

operated without the necessary legal and financial tools to oversee the appropriateness of 

transactions such as the one that was proposed. Accordingly. the Bureau recommends 

that emergency legislation be filed to address the issues raised by this process and should 

consider the following: 

I. Any property or casualty company seeking to redomesticate must file a bond 

with the Commissioner's duly appointed escrow agent for 20% of the company's loss 

reserves. The release of such bond shall' be conditioned upon a two-year period of 

solvent operations and shall be held for the benefit of insureds pending insolvency 

proceedings or upon other conditions to be determined by the Commissioner, including 

but not limited to recalculation of loss reserves required, fraud, and mismanagement. 

(The intent of the bonding provisions would be to provide some measure of protection in 

cases where less than full disclosures are made.) 

2. The Commissioner shall be required to hold public hearings 00 any substantial 

change of corporate structure of an insurance carrier licensed to do business in the 

Commonwealth and on any redomesticatioo. Notice shall be made by sufficient 

advertisement in statewide newspapers and legal publications and shall be mailed to all 

competitors as well as the reinsurers of the company seeking to redomesticate or 

reorganize out of state. 

3. All property and casualty insurers shall include with their annual filings with 

the Commissioner the most current estimate of potential specified losses, including 
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environmental and asbestos, that exceed one million dollars per site. These estimates 

shall list the site and the most recent estimate of loss exposure. Such estimates submitted 

to the Commissioner shall remain confidential however, Wltil the company agrees to 

release them. The Commissioner shall utilize such estimates in detennining the solvency 

of said companies. 

4. Any property and casualty company regulated by the Commissioner of 

Insurance shall be required to notify the Commissioner at least two months before 

instituting any material change in the company's calculation of loss reserves. 

5. The Bureau recommends that language be inserted in Chapter 175 of the 

General Laws to guard against tiaudulent conveyance of assets and tiaudulent 

representations made to the Commissioner to protect the Division from possible 

manipulation. 

6. The Bureau recommends that the House of Representatives utilize the 

subrtantiai industry and academic expertise in this field to consider appropriate legislative 

changes designed to protect the consumers and the integrity of the DOl's role in the 

regulatory process. 

7. The Bureau recommends that MGL c.175 s.4 be amended to establish a special 

fund with revenues derived from an assessment against all insurers. The purpose of said 

fund shall be to conduct comprehensive examinations and audits and to seek out special 

counsel when appropriate. (The use of this general fund would replace the present 

method of assessing the specific company for direct costs incurred by examining that 

company.) 

Tbe EMLICQ Rcdomesticatiop 

The Bureau found that the Division of Insurance's process by which EMLICO 

was allowed to redomesticate was fundamentally flawed and failed to achieve the level of 

oversight necessary to protect not only the premium payers in the Commonwealth but 

also the integrity of the insurance and re-insurance industry in Massachusetts. The 

Commissioner failed to exercise the level of diligence necessary to protect the public and 
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reinsurers who ultimately pay for claims either through higher premiums or the public 

expenditures used for the cleanup of environmental contamination. 

The Bureau found that the DOl's current examination procedures offered little in 

the way of a comprehensive review process when a company chooses to substantially 

alter the form in which it does business. The Bureau noted that the essence of EMLlCO's 

complex series of reorganization transactions in large part elevated fonn over substance. 

Some of the litigants have suggested that one goal of the restructuring process was to gain 

a higher level of control over the m8lUlcr of detennination of potential loss exposures and 

perhaps to minimize the amount of claims that would ultimately be paid. 

The Bureau's review of the numerous court pleadings filed in this matter indicated 

that the series of restructuring transactions was unique, not only to Massachusetts, but to 

the United States. The Bureau has found no evidence to suggest that this type of 

corporate resbuftling with an ultimate cbange of domicile to Bermuda had ever been 

attempted by a United SUlt~ based insurer. Nonetheless, the DOl treated this 

extraordinary move as if it were a cbange from Springfield to Hartford . The BttreaU 

bases it findings on the following:-

I. The Commissioner made no attempt to insure widespread notice was made to 

the inswance industry of the proposed redomestication despite the fact that GE and its 

mutual inswance company appeared to be commencing an entirely new process of 

quantifying the potential exposures of hundreds of contaminated sites. The BttreaU 

believes that at the bare minimum, all of EMLlCO's reinsurers and policyholders sbould 

have been notified of such a proposal and given an opportunity to be beard. The notice of 

the hearing that appeared was placed in the Boston Globe next to ads for pets (a copy is 

attached as exhibit I). 

2. 001' s review of the question of whether the statutory scheme permitted a 

redomestication to • foreign country was flawed. DOl took the position that the burden 

of interpreting the statute was solely on the company. Accordingly, DOl engaged in no 

substantial independent legal analysis and the Bureau was provided with no written 

analysis of the statutory framework. Indeed, the Cnmmissioner apparently cbose to 

ignore precedent in both Massachusetts Insurance law and the Model Acts governing 
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insurance carriers that supported the notion that the definition of "state" did Il!ll include a 

foreign countty. According to affidavits filed in Bermuda by the President of EMLICO, 

the Division took less than cleven days to decide the legality of the move to Bermuda.. 

(D. F. st. Laurent of EMLlCO indicated that he requested counsel to meet with the 

Division on March 20, ·1995 to discuss the legal authority for the move to Bermuda. On 

March 31 of 1995 he was informed by the Division that the issue had been resolved. See 

Affidavit ofD. F. St. Laurent, Supreme Court of Bennuda, No. 436 of 1995, pp.18, 19.) 

3. The Bureau's review of the Division's fmancial assessment of EMLICO prior 

to the redomestication did little to generate confidence in the Division's approach to the 

process. The financial review that was conducted appeared limited and routine, despite 

the fact that the ultimate end of the EMLICO affiliated group was a corporate 

restructuring transaction that had never been undertaken by a domestic insurer. Because 

of the Commissioner's failure to appreciate the widespread ramifications of the 

restructuring, the Division did not undertake any signifiCf\~! independent analysis apart 

from the normal audit process. The Bureau's initial review including sworn testimony 

indicates that the individuals of the four~member working group in some cases spent as 

linle as one day a week during the period of February to June of 1995 working on the 

issue. The documents provided by the Division indicated that much of this review was 

limited to analysis of trust agreements and other facilitating legal documents. 

4. The Bureau's review indicated that year prior to the redomestication, GE and 

its affiliates were making new calculations of losses and demands for payment from 

EMLICO. The fmancial analyst at DOl who performed the review testified that he had 

not seen some of these documents that outlined these exposures. Documents obtained by 

the Bureau dated in August of 1994 indicated that a demand for payment in the amount of 

$514.5 million had been made of EMLICO by GE. The documents also indicated the 

existence of over 500 potential contaminated sites for which claims might be filed. When 

questioned further about other GE documents that had assessments of GE's 

environmental cleanup risk, the financial analyst again testified that he had not seen such 

documents or anything like them. The Bureau t s review of industry literature and trade 
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journals indicated that there were substantial public developments that bore directly on 

the issue of claims payment for these types of losses. 

The Bureau notes that the Division analyst appears to have performed competent 

analysis based on the limited material that the company submitted. The Bureau is 

concerned. however, that the infonnation submitted was not sufficient to make a careful, 

comprehensive evaluation of the larger issues involved here. The Commissioner 

Wldertook no independent assessment of the motivation behind the transactions and gave 

no direction to do so to any of her financial personnel or the consultants retained by her 

office. The Bureau finds this the most troubling aspect given the ultimate proposal to 

move outside the jurisdiction of the United States. The real issue here was not the 

evaluation of the financials that were submitted but rather the methodology used to 

calculate loss reserves. The company changed the method once in Bermuda and became 

insolvent within days of the method change . 

.• ,j ',' 5. The Bureau found that DOl's practices and procedures failed to provide it ,.,.'th 
the level of oversight necessary to identify actions that might have widespread 

implications to the insurance industry in Massachusetts. By failing to exercise due 

diligence in the exercise of her statutory authority, the Commissioner allowed EMLICO 

to use the redomestication provisions in a manner that may have been inconsistent with 

the remainder of the statutory scheme and the legislative intent . 

6. The Bureau found evidence that less than two months after the move to 

Bermuda, EMLICO began a process by which its loss reserves were re-calculated. The 

effect of those changes in methodology was an increase of $679 million in the loss 

reserve accoWll Such change in methodology rendered the company insolvent under the 

laws of Bennuda. The Bureau offers no conclusion on the validity of the insolvency nor 

the effect upon the reinsurers of GE and EMLICO that remain in Mass. The Bureau's 

initial assessment of the insolvency procedures in Bennuda dOes, however, lead it to 

believe that the system of law applicable in Bermuda appears to give the insolvent 

company greater flexibility in determining how and when claims liet paid than under 

analogous applicable Massachusetts provisions. The Bureau found that the actions of the 

Commissioner were panly responsible for 8 litigation frenzy with multiple law suits 
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being brought in numerous forum including Bennuda. The DOl process which led to 

those multi-million dollar lawsuits was potentially unnecessary and avoidable. The 

process that resulted in these court suits has seriously damaged the integrity and 

credibility of the insurance regulatory framework, the Insurance Commissioner's office, 

and ultimately the Commonwealth. 

7. The Bureau found that the Commissioner's actions in approving this 

redomestication less than eight days after the public hearing to be most troubling. Rather 

than careful consideration of the potential implications to the Commonwealth and the 

industry, the Division apparently expedited the request in part to address the Company's 

entreaties for the need for an approval contemporaneous with the Company's quarterly 

fmancial filings. 

8. The Bureau's preliminary examination found ample evidence that several red 

flags relating to calculation of loss reserves were raised and indeed recognized by some 

of the Division's financi:H ~ personnel, yet these red flags were apparently ignored by the 

Commissioner. By failing to slow down the process after recognizing these ~g 

signs, the Division lost substantial leverage over the ultimate problems that resulted once 

the Company was redomiciled to Bennuda. 

Indeed now, efforts to make the Division whole are ironically being challenged by 

some of the reinsurers on the grounds that the Commissioner has no authority to enter 

into an agreement with EMLICO because her statutory authority under c.175 s.180 is 

limited to domestic insurers. Because EMLICO is now domiciled in Bennuda, the 

Commissioner no longer has any legal authority over them the argument goes. The 

Commissioner may well be seeking to close the bam door after the cows have gone. 

9. The Bureau is troubled by the extent to which infonnation about GE's 

potential losses was available in the period prior to the redomestication, yet never 

obtained or utilized by the Commissioner. Given the current estimates ofGE's exposure 

which have increased the nwnber of sites to over 700 and exposures now estimated well 

in excess of 8 billion dollars, a different method of loss reserve calcUlation of EMLICO 

may well have determined them to be insolvent as far back as 1992. (The Bureau noted 

an October 1993 State Auditor's Report which was critical of the number and 
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comprehensiveness of the financial reviews wtdertaken by the Division. The Auditor had 

cited the Division for not identifying the poor fmancial condition of a company that was 

placed in receivership just fifteen months after the Division's review.) 

10. The Bureau noted the requirement that the Commissioner make independent 

assessments of facts and conditions. The Bureau cites to the independent auditor's 

reports where it states, "The Division of Insurance should exercise due diligence to obtain 

whatever other information may be necessary for the purpose of monitoring and 

regulating the financial position of insurers. It should not rely solely upon the 

independent auditor reports." It is the Agency's sale reliance on submitted financials that 

causes the Bureau concern. It is imperative that a regulatory agency such as the 

Insurance Commission look to extrinsic sources to verify financial and claims 

information. Clearly. independent assessment and verification of the facts presented here 

was never done. 

11. The Bureau found no evidence that thr. l'ivision comprehensively examined 

the legal provisions which would govern an insolvency before appro~g the 

redomestication. According to the litigants, much of the insolvency process is done ex 

parte under British law concepts. Much of the process is kept sealed and out of the public 

view. The choice of liquidators and the procedures for assessment, estimation and 

calculation of claims are not the. same as the United States. For example, under Bermuda 

law the insolvent chooses the liquidators whereas in Massachusetts the Conurussioner 

chooses. Also the proceedings are in large part ex parte and some of the records remain 

confidential even after the proceedings conclude according to docwnents filed in court. 

Clearly. an insurer rendered insolvent under the laws of Bermuda is in an entirely 

different position than one rendered insolvent under the laws of Massachusetts. 

Based upon its preliminary examination, the Bureau believes that in order to fully 

adjudicate and resolve all of the issues involv~ the Commissioner must, if legally 

possible. bring EMLICO back to Massachusetts. Serious questions remain including the 

detennination of the validity of the allegations of mud. If in fact the cotpOrate officers of 

EMLICO knew that the company was insolvent before the move to Bennuds, then the 

10 
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Conunissioner may have been improperly induced to approve the redomcstication. The 

resolution of the fraud issue can be decided most expeditiously here in the 

Commonwealth. 

As the Commissioner has stated relating to the issue of the re-openiog of the 

redomestication issue, two questions are relevant: 

1. Did the management of EMLICO know or suspect that it was insolvent on or 

before June 28, 19951 

2. Was the management of EMLICO party to a plan in existence before June 28, 

1995 to plaee EMLICO in insolvency proceedings upon EMLICO's redomestieation to 

Bermuda? 

In addition, the Bureau would ask other questions: 

1. Was there an external reason that caused the Company to adjust its loss 

reserves? 

2. When was the process by which the decision to change the method of 

computing loss reserves first considered? 

3. What independent facts andlor circwnstanccs outside of the Company's control 

caused it to change its methods of calculating reserves? 

The Bureau believes that the answers to these and other questions are critical to 

the solution of this series of problems. These questions should have been anticipated and 

answered prior to the approval of the redomestication. As it now stands, there are DO easy 

answers to the myriad of legal issues that have been raised by this redomestication. The 

only way to expeditiously resolve them is to reopen the issue of whether the 

Commissioner had the authority to let EMLICO leave the country. The Bureau believes 

that without this step the alternative will be protracted and costly litigation, confusion and 

lack of confidence in the Massachusetts Insurance regulatory scheme. 

II 



Copclusion 

In the course of its preliminary review, the Bureau has subpoenaed thousands of 

pages of docwnents and has taken over four hours of sworn testimony from one of the 

key witnesses involved in the redomestication. The issues here are extremely complex 

and will require substantial investigation to fully explore. 

In the meantime, the Bureau also has serious reservations about the 

Commissioner's proposed settlement. If, as the Commissioner has indicated, a number of 

serious questions about the actual timing of EMLICO's solvency remain. then no 

settlement should be considered until those questions are answered. -The Commissioner's 

attempt to have herself appointed as U.S. Receiver places her in· the less thao desirable 

position of trying to assert domiciliary·based jurisdiction over a company she has just 

allowed to redomicile in Bennuda. 

The Bureau believes that additional inquiry into this matter is warranted and that a 

full review of all cfthe actions taken in this matter is appropriate. 

12 
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COMMONWEALTH OF MASSACHUSETTS 
DIVISION OF INSURANCE 

Wll.UAM F. ¥lELO -AAGEO PAUl CEllUCCI 
LEtITfHAHT GOYEfIHOA 

"70 AtIInlic Avenue' 80$lon, MA. 02210-2223 
(617) 521 ·77~· FAA (611) 521·7170 

TTYnt>O(5111521-1C!K) 

June 24, 1997 

LINDA RUT HARDT 
COMMISl IONell. 

Thomas W. Hammond, Jr., Esq. 
Director and General Counsel HAND DELIVERY 
House Post Audit and Oversight Bureau 
state House, Room 146 . 
Bost9ni Massachusetts 02133-1053 

Re: Electric Mutual LiabilitY "'JDsurance Company C"EMLlCO") 

Dear Mr. Hammond: 

As part of the ongoing efforts of the Division of Insurance 
(ItDivision") to cooperate with the House Post Audit and Oversight 
Bureau's investigation, I provide the following answers to the 
questions posed in your letter of June 10, 1991. 

As you know, the Division is involved in substantial ongoing 
litigation concerning EMLICO. I accordingly request that the 
information provided in this letter be maintained in confidence 
to the extent consistent with the Bureau's role. 

Question 1: If the Division contends that the June 20, 1995 
hearing regarding EMLICO was conducted pursuant to M.G.L. c. 175, 
S206B, please answer the following: 

a) Please state all reasons which support the idea that 
notice of the hearing was not required to be sent to 
any of the reinsurers of EMLICO. 

b) Please state all reasons which support the contention 
that the words "any other person whose interest may be 
affected thereby· contained in M.G.L. c. 175, S206B 
does not apply to reinsurers of EMLlCO. 

Answer 1: As set forth in the Notice of Hearinq and 
indicated in the Memorandum of Decision and order, the hearing 
held on June 20, 1995 was conducted pursuant to G.L. c. 175, 
S206B, which requires that a public hearing be held to consider 
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every "Form A" application to acquire control of a domestio 
insurer. In this case, Wilmington Trust Company (tlWilmington"), 
as trustee, had filed an application to acquire control of 
Electric Insurance Company ("BIC") .. EMLICO had also filed 
applications under G.L. c. 175 , SS206C and 49A seeking approval 
of the assumption and commutation transactions with EIC and of 
its redomestication to Bermuda. Because these applications were 
interconnected with Wilmington's application, the Division of 
Insurance also considered them at the hearing, although S5206C 
and 49A did not require any hearing on those applications. The 
Division accordingly answers the two questions posed as follows: 

a . Notice of the hearing was not required to be sent 
to any reinsurer of EMLICO because there is no statutory or other 
requirement that such notice be sent. The Division notes that 
certain reinsurers presented this issue in their complaints for 
judicial review of the June 28, 1995 decision filed in Suffolk 
Superior Court, and the Division addressed this issue in its 
motion to dismiss fllings, which are incorporated by reference. 
In his April 2, 1997 decision, Judge King dismissed those cases 
on the ground that the plaintiff reinsurers lacked standing to 
challenge the decision, and thus implicitly accepted the 
Division's view that notice of the hearing was not required to be 
sent to reinsurers or other debtors. The Division's position is 
outlined below. In summary, the Division complied with the 
notice provisions of 52068, notice of the hearing was not 
required to be sent to any of EMLICO's numerous reinsurers or 
other debtors because the administrative review statutes do not 
require it, and reinsurers have no constitutional right to 
receive notice . 

First, S 2068 has very specific notice requirements 
concerning applications to acquire control, and the Division 
complied with those requirements. The statute provides that the 
commissioner must give at least 20 days notice to the person 
filing the application to acquire control (here Wi lmington), and 
that person must then give not less than 7 days notice to the 
insurer (here EIC)-and~~-6uch-other-persons-aa ma¥-be-designat~d 
by-t.he-Commi-ssioner. In this case , the Division instructed 
wilmington to notify EIC of the hearing and to publish the Noti ce 
of Hearing in the Boston Globe. Proof of publication was 
submitted at the hearing. Nothing in 52068 requires that notice 
be given to reinsurers of the company proposing to transfer 
control of the subjeot insurer , and indeed, no EMLIOO reinsurers 
have oontended that the Division violated 5206B or even that they 
were harmed by the change of oontrol . 
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Second, the statutes that provide for the Division's review 
of the applications concerning the assumption, commutation and 
redomestication (G . L. c . 175, SS206C and 49A) do not require that 
the Division give notice to anyone. This is not surprising 
because neither SS206C nor S 49A provide for a hearing. The 
objecting reinsurers argued that notice was required under S49A 
because the Division considered that application at the S206B 
hearing. However, the Division had complied with S2068, and· the 
Division's consideration of the applications under S§206C and 49A 
in connection with the S206B hearing did not transform the 
Division's review of those applications so as to create 
additional rights. 

The objecting reinsurers have implied in the past that they 
had a constitutional right to receive notice of the hearing 
concerning the transactions that they allege harmed them, the 
redomestication and the assumption. However, the reinsurers had 
no constitutional right to a hearing on transactions by a 
reinsured within an insurance company holding system or on a 
proposed change of a reinsured's domicile. The objecting 
reinsurers had no legitimate claim of entitlement based on 
statute or regulation to forever deal with a Massachusetts 
domiciliary insurer or with an insurer with a specific surplus or 
with EMLICO. The statutory provi sions for administrative review 
of the transactions do not create any "legitimate claim of 
entitlement" to disapproval just because the reinsurers may have 
had certain unfounded expectations. As Judge King recognized in 
dismissing the reinsurers' actions for judicial review, potential 
debtors such as reinsurers do not fall within the zone of 
interests protected by the statutes, which are concerned with 
policyholders. The applications under SS206C and 49A are to be 
considered in light of "whether they may adversely affect the 
interests of policyholders" (S206C(p)) or "the inter~st-of~e 
policyholders._of-the_oommonwealth" (S49A). As the absence of any 
hearing provided for by statute indicates, these standards are 
matters of government policy that do not create rights requiring 
adjudicatory procedure. 

While this answer specifies why noti ce was not required to 
be given to reinsurers and addresses the basic arguments that 
have been suggested on this point, the Division reserves the 
right to further respond to any specific arguments that may be 
raised. 

b. The phrase "any other person whose interest may be 
affeoted thereby" in G.L. c. 175, S206B(d) (2), serves to identify 
some of the persons who may appear and seek to participate in the 
public hearing concerning an application under that section to 
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acquire control of a domestic insurer. Whether a person falls 
within the phrase thus depends on a showing made at the hearing 
that the person has an interest that may be affect~d by the 
proposed chanqe of control. The Division can only answer this 
hypothetical question by noting that in the objecting reinsurers' 
complaints for judicial review they have DQt alleged that they 
were harmed by the acquisition of EIC by Wilmington as trustee 
from' EMLICO. 

since your letter places this question next to Question l(a) 
concerning notice, the Division observes that the quoted phrase 
has no bearing on the issue of notice. section 206B(d) (2) only 
requires that notice be given to the insurer and persons who "may 
be designated" by the Commissioner; it does not require that the 
Division identify and give notice to persons "whose interest may 
be affected" by the proposed change of control. Indeed, it 
appears that the statute contemplates that such persons will not 
have been given notice because it refers to them immediately 
after referri.ng to the persons -who are to be given notice: lithe 
person filing the statement, the insurer [and] any person to whom 
notice of hearing was sent . " G. L. c. 175, S206B(d) (2). 

Question 2: Please state each and every reason that formed 
the basis for the Division's decision that the definition of 
"state" contained in M.G.L. c. 175, S49A included the 
Commonwealth Nation of Bermuda . 

a) In this regard, please list each and every document you· 
reviewed and/or relied upon which formed the basis for 
your decision that the term "state" contained in 
section 49A meant Bermuda. 

b) In this regard, please list the date of each meeting as 
well as location and attendees of all meetings you 
attended or telephone conferences you participated in 
where the definition of "state" was discussed in the 
context of EMLICO's application to redomesticate to 
Bermuda. 

Answer 2: The determination within the working group that 
Bermuda was a "state" within the meaning of G.L. c. 175, S49A, 
was made without my personal participation. That determination 
was made prior to the hearing on June 20, 1995, and it was not a 
matter that was the subject of discussion at the hearing or in 
the Memorandum of Decision and Order dated June 28, 1995. At 
this time, I can only state that the reasons for the decision 
would have included those set forth in the Shearman , Sterling 
memorandum dated March 23, 1995 . As is the Division's practice, 
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once the issue had been raised, I am told that the working group 
asked the company to address it, and the members of the working 
group, including Donald Henderson of LeBoeuf, Lamb, Greene & 
MacRae, then discussed the company's response. The Shearman & 
Sterling memorandum and LeBoeuf billing information have been 
produced to you and are incorporated by reference. 

In summary, the reasons set forth were that in the absence 
of any applicable statutory definition, the meaning of "state" 
should reflect its ordinary meaning as indicated by dictionaries 
and court decisions. The plain meaning of "state" is a political 
union of people in a definite territory, and it is not limited to 
states of the United states. By contrast, other provisions of 
G •. L. c . 175 specifically refer to states "of the United states." 
See G.L. c. 175, §S19A, 19B, 54E, 153. Similarly, S180A 
specifically defines "statel! as "any state of the united States, 
and also the District of Columbia, Alaska, Hawaii and Puerto 
Rico," but this definition applies only to SS180A-180L. G.L. c. 
175, S180A. The reference to a "government or state other than 
the United states or one of the United states" in S155 indicates 
a broader general meaning . G. L. c . 175, S155. Under usual 
principles of statutory construction, the presence of express 
limitations in other sections of the insurance laws indicates 
that the Legislature did not intend the word "state" in S49A to 
be so limited. Finally, it appears that S49A was intended to 
facilitate redomestications, so long as the interests of the 
"policyholders of the commonwealth" were protected. There is no 
indication in S49A that the term "state" was intended to have a 
limiting effect, and the Commissioner may always disapprove a 
redomestication, Whatever the proposed new domicile, if those 
policyholders would be disadvantaged. 

While it has provided this summary, the Division reserves 
the right to make any appropriate additional arguments in the 
event the issue is litigated. 

a-b. I implicitly decided the issue in the June 28, 
1995 decision. However, I was not involved in the discussion of 

--whether-Bermuda-was-a~~~ within the meaninq of S 49A for 
purposes of EMLICO's application to redomesticate . ~haG-wor~as 

--p~rmed h¥ the working-9POup. 

Question 3: Please list the date, time, place and attendees 
of all meetings that you attended regarding EMLICO for the period 
January 1, 1995 to Qotober 30, 1995 . 
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Answer 3: According to the available records and my memory , 
following meetings regarding EMLICO during the I attended the 

period January 1, 1995 to October 30, 1995 : 

1. February 27, 1995; 9:30 a.m.; Division 
of Insurance; David st . Laurent, Brian 
Brooks, Linda Ruthardt, Kevin McAdoo 

2. on or before June 28, 1995; Division of Insurance; 
Linda Ruthardt, Daniel Judson 

3. October 25, 1995; 9:30 a.m. ; Division of 
Insurance; Linda Ruthardt, Kevin McAdoo, Daniel 
Judson, Elizabeth McDonald , David Leslie, Eric 
smith 

During this period, I also would have had. a number of 
#brief conversations conc~rning EMLIOO with Division staff at the 
Division of Insurance. For instance, I spoke with Daniel Judson 
sometime shortly after the June 20, 1995 hearing, and Kevin 
McAdoo spoke with me on a few occasions on or before June 28, 
1995 . Also, during the period August-October, 1995, Mr. McAdoo 
advised me of some telephone calls from David St. Laurent . 
Finally, the Secretary of Consumer Affairs was told of the EMLICO 
proposal during a regular monthly informational meeting. It was 
practice to keep that office informed of issues that might 
generate press inquiries and/or meetings with Office of Consumer 
Affairs staff. , 

Ouestion 4: Please list all meetings that you attended with 
individuals in the Governor's Office and the Governor's Legal 
Office that related to EMLlCO, Electric Insurance Corporation 
and/or General Electric. 

Answer 4: According to the available records and my memory, 
I attended the following meetings with individuals from the 
Governor's ottice or the Governor's Legal Office at which matters 
relating to EMLICO , EIC and/or GE were discussed: 

1. July 18, 1996; 11:30 a.m .; State House Room 277; 
Terry McCOurt, James Connelly, David Ramsey; Linda 
Ruthardt, Richard Mastrangelo, Daniel Judson 

2. October 22, 1996; 10:30 a.m.; State House Room 
360; RUBsell Ames, Kevin Smith, Linda Ruthardt, 
Richard Mastrangelo, Daniel Judson (others might 
have been present for various portions of this 
meeting) 
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For the sake of clarity, as noted above I also have 
attended meetings with individuals from the Executive Office of 
Consumer Affairs and Business Requlation. 

Question 5: If you concluded that EMLICO was solvent at the 
time of the redomestication application, please state each fact 
which you relied upon that formed the basis of your opinion that 
they were solvent. 

a) In that regard, please indicate the time, place and 
attendees of all meetings where the issue of solvency 
of EMLICO was discussed. 

b) Please identify by date and participant each telephone 
conference you had relating to EMLICO's solvency. 

c) Please state whether your opinion towards EMLICO's 
solvency was altered or additional concerns were raised 
upon learning of Shearman & Sterling's fax to LeBoeuf, 
Lamb, et. al . . requesting deletion of certain factual 
inaccuracies contained in the June 28 Memorandum of 
Decision and order; to wit: "EMLICO's financial 
position could be significantly and adversely affected 
by claims made against it by GE . .. Thus, the word 
"unlikely· with respect to EMLlCO becoming the subject 
of a liquidation proceeding should be deleted." 

Answer 5 : At the time of EMLICO's application to 
redomesticate and my approval of the redomestication, I believed 
that EKLICO was solvent. I was aware that (1) EMLICO had 
presented itself at the February 27, 1995 meeting as having a 
substantial surplus both before and after the proposed 
reorganization (when it would be run off), (2) EMLICO was 
required to file annual and quarterly financial statements that 
represented its financial condition, including audited annual 
financial statements with actuarial opinions with respect to lOBS 
reserves, (3) the Division in the ordinary course would review 
those financial statements, (4) the Division was conducting an 
examination of EMLICO under G.L. c. 175, S4 that included a 
review of EMLICO's lOBS reserves by Ernst' Young, and (5) the 
working group would review financial statements in connection 
with its work. If EMLICO's financial statements, the Division's 
review of those statements or the examination bad shown that 
EMLlCO were impaired or insolvent, I would have been informed . 
As Kevin McAdoo indicated at the June 24, 1996 informational 
hearinq, EMLlCO's solvency was a predicate for action on the 
redomestication and other applications. ~If I had believed that 
EMLlCO were insolvent, then I would not have acted on the 
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applications but would have souqht to place EMLlCO into 
receivership. 

a-b. Prior to the time of my approval of EMLICO's 
application to redomesticate, I did .not participate in any 
meetings or telephone conferences at which EMLICO's solvency was 
specifically discussed. In various contexts, I have expressed 
the view \qenerally that one must assume that insurers that wrote 
liability or property insurance over the past decades have 
significant uncertain exposures. 

Q. I was aware of the unusual request and asked 
Daniel Judson to handle it. It did not change my understanding 
of EMLICO's solvency. 

Question 6: Was the issue of EMLICO's potential insolvency 
ever discussed? If so, when and by whom? Did anyone from the 
Division ever inquire about whether a change in loss reserve 
methodology would be undertaken? If so, please describe in 
detail all such discussions. 

Answer 6: Prior to the Fall of 1995, I was not aware that 
there was any issue of EMLlCO's potential insolvency. ~he-issue 
of -EML];C0/·s-el-iqi-bU4.ty-wX'-permiss;ion_to-r.estrllctul:'e-and 
redomestJ.cAte ,-wh!I:eh -ineluded.J;eview...of«thec'Company<'-.rti'riari1:J"i1!il 
--sta~ments...and....pro1ect4.ons,.-was ~the""'"1:1uty of the ..<-wor-k4:ng2tjroii'p. 
Given that the workinq qroup did not oppose the r.es1:,rJl.9t~inq or 
redomestication, I viewed this as an indication that the company 
was solvent and would be after the rest~ucturing and 
redomestication were effected. 

Question 7: When did you appoint the workinq qroup to 
examine the EMLICO proposal? What instructions were they given? 
Did they report to you on a regular basis? If so, please provide 
the date and time as well as attendance of all such briefings. 

Answer 7: As is my practice with respect to complex 
transactions presented to the Division, I designated Kevin McAdoo 
to head a working group to review the EMLlCO proposal on February 
27, 1995. That working group was to include whatever resources 
would be appropriate in the opinion of its leader. The working 
group's leader was told to review the proposal and function as 
other working groups had. The working group did not report to me 
(other than as its members were employees of the Division), and I 
did not meet with the workinq qroup to receive any briefinqs. 
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The independent working group is used to help assure that the 
hearing officer and Commissioner enter any formal proceedings as 
relative neutrals . 

Very truly yours, 

A- ~~ 
~~. Ruthardt 

Commissioner of Insurance 
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Honorable LInda Ruthardt 
Commissioner of Insurance 
Massachusetts Division of Insurance 
470 Atlantic Avenue, Sixth Floor 
Boston, MA 02210·2223 

fitllmlltltlrlt C4rnpm, 
J135 (mOIl Turflllil,t, h j,//t Id, cr fMfJl 
10J J/J./fJlI 

June 19, 1995 

Re~anization of Blectric Mutual Liability Insurance Company 
. 

Dear Commissioner Ruthardt: 

"-

General Blectric Company, a New York cOrporation ("GR"), i •• policyholder. of Electric 
Mutual Liability Insurance Company, a Massachusetts mutual insurance company 

"("BMLICO"). We understand that RMLICO has proposed to engage in a reorganization 
of its business operations (the IIReorganization lO

) . We understand that the 
Reorganization will include, among other things, subject to the receipt of all necessary 
approvals from the Massachusetts Division of Insurance, the following actions: (i) a 
capital infusion. by EMUCO into its wholly·owned sub:'d i'ry, Electric Insurance 
Company ("EIC"), (Ii) assumption of mc or. (a) all insurance policies written by BMUCO 
for insured~ (other than certain liability policies issued to GE and certain of its affiliates 
(the "GR Policies"» and (b) certain reinsurance agreements under which EMLICg acts as 
assuming insurer, (ill) commutation of EMLICO's existing reinsurance of BIC, (iv) the 
transfer of 100% of the outstanding common stock of EIC owned by EMLICO to a Trust, 
as set forth in the Trust Agreement, dated July 1, 1995 between EMUCO and 
Wilmington Trust Company, (v) the transfer of EMLICO's domicile from the 
Commonw.alth of Massachusetts to Bermuda, and (vi) such other actions as EMLIC0 
shall deem to complete the reorganization. 

In the event that, following the Reorganization, BMUCO were to be declared Insolvent, 
we understand that the Massachusetts Insurers Insolvency Fund and similar guaranty 
associations in the other states (the "Guaranty Funds") may be obligated, In whole or in 
part, to pay claims under the GE Policies submitted by GB. GR' on behalf of itseif and its 
affiliates, as policyhQlders under the GB Policies, hereby waives and releases the 
Guaranty Funds from any and all obligations they may have to pay claims under the GE 
Policies submitted by GE or its affiliates follOWing the Reorganization. 

By virtue of this waiver, GE does not waive or release any of its rights agaIns! EMLICO 
and specifically reserves same. 

Very truly yours, 
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Release aod Indemnification Agreement 

AGREEMENT made as of this 1\"' day of October, 1996 by and between General 

Electric Company, a New Yorl< corporation ("GE"), and the Massachusetts Insurers Insolvency 
.' 

Fund ("MIIP), a non-profrt entity created and existing under Massachusetts General Laws, ' 

Chapter 1750 ("Chapter 1750"), and such other state insurance guaranty funds and 

associations which subscribe to this Agreement as provided hereinafter, 

,(~ . 
,. ., ...:.',jS:,~ . -.. ~ 

WHEREAS, GE Is a policyholder of Electric Mutual Uabllity Insurance Company, a """-<' 
,~~,; 

company originally organized as a Massachusetts mutual Insurance company which has 

transfenred Ita domicile to Bennuda ("EMLlCO"); and 

." , 
WHEREAS, pursuant to a plan of reorganization effective as of June 30, 1995, :>t: ; , 

EMLICO's wholly owned subsidiary Electric Insurance Company agreed to assume all 

insurance policies issued by EMLICO except for those policies Identified In exhibit A hereto 

(herein called "GE Policies"), , 

WHEREAS, persons Insured under the GE Policies Include GE and Hs affiliates (for 

purposes of this Agreement, an "affiliate" of GE being herein defined as any person 

controlling, controlled by or under common control with GE) as named Insureds; other persons 

defined as Insureds or named Insureds under the GE Policies, and other perSons by reason ,of 
_~ ',_IO't .. 
-.:t'>+ ...:". 

endorsements to the GE Policies, Including, but not IImHed to, vendor's endorsements (each 
~t~~· 

person Insured under a GE Policy being herein called, a "GE Insured" and such persona ::' 

conectlvely being herein called "GE Insureds"); and , ,~.~ 

1 

. ...... ,,, .. j
.~ . .... 

· ; ~U;(~:r. 
. -:·, .. ::'f~ ~· 
.), ~_" ,;r ... .. .. '~, ,, :r . '.- . 



WHE~EAS, MIIF and othe~ statq insurance guaranty funds and aSSociations may be 

obligatad or may become obligatad to pay claims against GE Insunads for which there Is 

coverage under the GE Policies; and , . . ,-... ,. ,. 

"' '.-:J ~ 
. ;~ ' 

WHEREAS, MIIF has requestad that GE enter into this Agreement and MIIF ia witnng to 
. -. .. ~ ... 

enter into the agreement provided for herein In consideration of GE entering Into this .~~!, 

- ". " ".'.,. 
Agreement; and -.;~::~:i-. 

:~~~t "<;:.""'t;.-, " . '.~ .. ,. ~, 
. ~;:t •• )... -~\Y': 

WHEREAS, GE and MIIF Intend that this Agreement Is for the benefit of end ahaIf be " .. 
. ~.~.;'te. 

··~""' · ... ~r . 
enforceable respectively by MIIF and each of such other state Insurance guaranty funds and ., ... 
associations which subscribe to this Agreemen~ and 

, 
WHEREAS, GE has detennlnad that R Is In the interest of GE to provide the 

agreements set forth herein. 

.",-

. ---tv.-, ....... . 
,,-:. .. ,.
-*~.~" :/ . 

" .. 
. . . . 

NOW, THEREFORE, in consideration of the foregoing and for good and valuable 
, 

consideration, the receipt and sufficiency of which Is hereby acknowiadgad, GE, MIIF end the 

subscribing guaranty funds and associations do hereby agree as follows: 

". 
" 

1. Release. GE agrees not to assert any claims against MIIF or any other, state 

Insurance guaranty fund or association which subscribes to this Agreement PUI"'W.~ 

paragraph 2 hereof (MIIF and such other subscribing guaranty funds and as,.ocIiati()n.' t.eI!'il 

herein callad a 'Subscrlblng Guaranty Fund" or collectively 'Subscrlblng Guaranty 

under or on aocount of any of the GE Policies and GE hereby waive., release. 

MIIF and the other Subscribing Guaranty Funds end their respective agents, ser.ani:.: 

sucoessont, members, offioers, directors end employee. from any end all claim., 
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liabilities and causes of action, of any nature, known or unknt:",Y:1 , asserted or unasserted, 

exl sting or arising hereafter, under, or on account of the GE Policies, including, without limiting 

the generelity of the foregoing, any claim, demand, liability or cause of action under 

Massachusetts Generel Laws Chapter 1750 and the applicable statutes in the respective 

jurisdictions of the other Subscribing Guaranty Funds, as now In effect or as Chapter 1750 or 

such other statutes may be hereafter amended or modified (herein called "Guaranty Fund 

Statutes"), Upon request, specifying the reason for such request, by any Subscribing ' , 
.' , 

Guaranty Fund at any time or times hereafter GE agrees to cause Its then affiliates t~~~~, . 
• j:"'- '-}' 1 

release and discharge such requesting Subscribing Guarenty Fund and its respective agents, 
~ .. , . 

servants, successors, members, officers, directors and employees from any and ail claims, 

demands, liabilities and causes of action, of any nature, known or unknown, asserted or 

unasserted, existing or arising hereafter, under, or on account of the GE Policies, Including, 

without limiting the generality of the foregoing, any claim, demand, liability or cause of aCtion 
" 

under any of the Guaranty Fund StaMes, Wrthout in any way limiting the foregoing or the 

other agreements set forth in this Agreement, it Is understood that GE does not hereby waive 

or release, and GE hereby reserves, any and all rights, interests or claims that GE or any of its , 
affiliates has or may have against EMLICO, EIC or any member of a Subscribing Guaranty 

Fund In its capacity as an Insurer of GE or its affiliates or In its capacity as a reinsurer of 

EMLICO or EIC. The release contained In this paragraph 1 and any release provided pursuant 

to this paragreph 1 are Intended to release a member of a Subscribing Guaranty Fund only In 

its capacity as such member and not In any other capacity such as Insurer of GE or it's " 
-':';' -!li 

':' .' . 
affiliates or as a reinsurer of ~LlCO under policies, treaties, or contracts Issued by such 

, " " 

member. . " 'l#!l- ~~' 
~:~~,:;j-. 

,~~~ 
, • (". '.4, 'r. . '" . 

2. Subscribing Guaranty Fund • . Each of the varlous Insurance guarantY funds 
, •. jf>f):" 

and associations organized respectively under the laws of any United States judsdlctlO,\, .,, ; 
r.,' . 

"'!',o~." , 
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(In<""~ing any state, Puerto Rico, the U.S. Virgin Islands and the District of Columbia) shall Ix: 

entitled to subscribe to this Agreement and become a party hereto by the execution of a 

subscription agreement substantially in the fonn of Exhib~ B hereto. GE hereby agrees to 

execute and deliver such subscription agreements within thirty (30) days of Hs receipt thereof. 

The execution of this Agreement by a Subscribing Guaranty Fund does not constitute an 

-
admission that such Subscribing Guaranty Fund has any obligation wHh respect to any policies 

issued by EMLICO. 

3. lodemolllcaUQo. GE hereby agrees to Indemnify and hold hannlesa MIiF and 

each other Subscribing Guaranty Fund, and their respective agents. servants, successors, 

members, officers, directors and employees Ondividually an "IndemnHee" and collectively the 

"Indemnitees") from and against any and all liabilities, losses, claims, damages, judgments, 

costs and expenses, Including without IImHation reasonable attomeys' fees, constituting or 

arising out of (a) any judgment against GE, an affiliate of GE or any other GE Insured on a 

claim against GE, an affiliate of GE or any other GE Insured which is within the covensge of 

any of the GE Policies (b) any settlement of a claim against GE, an affiliate of GE or any other . . 
GE Insured which Is within the coverage of any of the GE Policies and (c) any claim for 

uneamed premium under any of the GE Policies. Without limiting the generality of the 

foregoing GE agrees to pay any and all such judgments and settlements not previously 

satisfied by a GE Insured. GE hereby agrees to defend at GE's sole cost each claim assarted 

against GE, any affiliate of GE or any other GE Insured which Is within the coverage of any of 
, , 

the GE Policies even ff such claim Is groundless, false or fraudulent. In the case of each such 
''\i, ,.' 

, '\;.' -. 
settlement GE agrees to use reasonable efforts to obtain from the settling party a rekiasa 

\~:,".; , .. ~~.,: 
releasing the Indemnities as part of the terms of each such settlement In the event'SW,.Clalm 

-, w'_ 

Is made against an Indemnitee (a) by any person with respect to a cialm assarted by IUch 
• r ''If : '. -

~ ;;,.~l ·_ ~ 

person against GE, en affiliate of GE, or any other GE Insured or (b) by any GE InsUl!d, which 
. ~ -"'" 

'"'-" ' '': 

4 
~:E: . . , . 

• 
\ 



is or is asserted by such ~~;san or GE Insured to be within the coverage of any of the GE 

Policies then whether or not such claim Is groundless, false or fraudulent GE shall, at Its 

option, either assume the defense of such claim at GE's 8ale cost or payor reimburse ~uCh 

Indemnttee for all reasonable costs of defense incurred by the Indemnttee in the defense of 

such claim. In the event any claim shall be asserted against any Indemnttee with respect" ,. 
~ • 'L'i.f", 

•• • • ~' •• :".,¥NI'~ ... 
which IndemnHy or reimbursement may be sought from GE hereunder, such Indemnnee shall 

noUfy GE In writing of the assertion of such claim. GE shall give any Indemnnee pro;;,t~t:' 
~~~ 

written notice as to whether GE elects to assume the defense of such claim or whether sUell 

. -~"" claim shall be defended by Indemnttee at GE's sale cost. In the event GE does not assume 
-.~ .-;, :orin . ~ ........ -

the defense of such claim the Indemnttee shall have the right to control the defense of such , 

claim, Including without IImnaUon the right to retain counsel to defend against, and the right to , .• ' 
make the decisions regarding the conduct of the defense of such claim and GE shall ~y or .. "~ .•• 0 ,~ 

~ "~7" ~ 
reimburse the Indemnnee for all reasonable costs of defense incurred by the Indemnitee and ' 

~'f' :.",#." 
~. ~." '.t' 

'GE shall pay any settlement of such claim entered Into with GE's prior consent and any '. 
"',' " '. .. ~S'"" ... 

judgment entered on such claim. In no event shall GE be liable hereunder for any settlement of 

any such claim that Is entered into without GE's prior consent. In the event GE elects to 

assume the defense of a claim, GE shall have the right to control the defense of such claim, 

Including, without IImttation, the right to retain counsel to defend against, and the right to make 
~ . 

the decisions regarding settlement, litigation or other disposHian of, any such claim and GE 

shall pay any settlement of such claim or any judgment entered on such claim. The .,:,; .; ~. 

Indemnttee shall cooperate with GE, at GE's sale cost, In the defense or other dls,po~ 

any such claim. The IndemnHee shall have the right to employ separate colmsel '.tth 

to any claim which GE has assumed the defense of and to participate In the delfensi, 

but the fees and expenses of such counsel shall be at the expense of such Inclen,n" 

Failure of any Indemnitee to give any notice required by this paragreph 3 or to C04)~ 

GE shall not limit or otherwise restrict GE's obligations under this paragraph 3 except 
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extent that GE establishes that such failure to give notice 0' t~ cooperate has materially 

prejudiced GE with respect to its obligations under paragraph 3. No such failure to give notice 

or to cooperate shall under any circumstances limit or restrict GE's other agreement" set fonh 
'. . ..... ', ' , 

In this Agreement, Including, without limiting the generality of the foregoing, GE's agreements 
"""!: . 

under paragraph 1 of this Agreement. .\'. ,,, 
:t'W~. 
'}.~l\' . 

, . ¥,- ~ '., 
t ...... ,~ 

~ ...... ~~ 'W~''''.·· 
4. AuthOrity, GE hereby represents and wanrants to the Indemn~ees that GE has 

.C "' ·~iETt"· 
..a.Y. • ;;''1J'~''. 

the corporate power to make and perlonn this Agreement, that this Agreement has ~,.'!~Iy' . '-: 
.:l.'t:!\'~''

authorized by all necessary corporate actions of GE and validly executed and delivered ~<, ;;;,; ,. 
beha~ of GE. that this Agreement Is the legal, valid and binding obligation of GE enforceable 

against GE In acoordance ~h ~s tenns and that this Agreement does not violate any provision 

of the charter of GE or ~s by-laws, :y;'" 
, < " 

" ... 't!.¥ -t" t . , .... ,..t ..,-:./"'Ji ..... J',;. 
. -·;;f. 

5, Integration-Amendment This Agreemen~ constitutes the entire_agreement 
,- ~~}i. 

between the parties with respect to the subject matter hereof and may not be amended' or' , 

modified nor may any of the tenns and provisions hereof be waived except by an Instrument in 
, . 

wilting duly executed by GE and the Subscribing Guaranty Fund to be bound or affected by 

such Instrument. 
., '. ~ - .. -

6, Goyernlng Law. This Agreement shall be governed by and construed In 
: )3_, 

\;i-> • 

. )~-~. 

acoordance with the law of the Commonwea~ of Massachusetts and may be enfo"""~d~'~fii 

Jurisdiction In which a Subscribing Guaranty Fund Is organized. 

7. Successors and Allignl. This Agreement shall be binding upon 

the benefit of GE and ns successors and assigns and each Subscribing Guaranty 
". 

successors and shall Inure to the benefit of the agents, servants, members, officer •. 
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and employees of each Subscribing Guaranty Fund and their respective heirs, pe",,,nal 

representatives, administrators, and executors. This Agreement Is not intended to and does 

not confer any benefit upon any other person and Is not intended to and does not confer any 

benefit on any member of a Subscribing Guaranty Fund In any capacity other than ~s capacity 

as a member. 

8. Notices. All demands, notices and other communications to be given 

hereunder shall be in writing and shall be deemed duly given when delivered personally or 

mailed by first class mail, postage prepaid, if to General Electric at 3135 Easton Turnpike, 

Fairfield, Connecticut 06431 , Attention: Treasurer, or, if to MIIF at c/o Guaranty Fund 

Management Services, One Bowdoin Square, Boston, Massachusetts 02114, Attention: 

President, or If to any other Subscribing Guaranty Fund to the address set forth In the 
~. " 4 

subscription agreement executed by such Subscribing Guaranty Fund. GE, MIIF or any other 

Subscribing Guaranty Fund may change their respective addresses at any time or times by 

notice hereunder actually received by the other. 

• 
9. Further Assurances. GE agrees to cause its then affiliates to refrain from 

taking any action against, asserting any claim against, participating In any action or claim 

against or assigning any claim against MIIF or any other Subscribing Guaranty Fund or any of 

the other Indemn~ees under, or on accounl of the GE Policies. From time to time hereafter 

and ~ut further consideration, GE shall take all such other actions, do all such other things 

and execute and deliver all such other documents and Instruments 8S may be reasonably 

requested by MIIF or any other Subscribing Guaranty Fund In order to effectuate and perfect · 

the matters contemplated by this Agreement and to carry out and perfonm the tenms and 

provisions of this Agraement. 
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10. Separabll!!::. Each provision of this Agreement shall be considered separable 

and if for any reason any provision or provisions herein are determined to be invalid or 

unenforceable, such invalidity or unenforceability shall not Impair the operation of or affect 

those portions of this Agreement which are valid and enforceable. 

11 . Effectiveness. This Agreement is effective as to GE and MIIF upon Its 

execution by GE and MIIF and as to any other Subscribing Guaranty Fund upon its execution 

of a subscription agreement pursuant to paragraph 2 hereof; provided however that In the 

event the Memorandum of Decision and Order of the Massachusetts Commissioner of 

Insurance dated June 28, 1995 (ORedomestication Order") Is reversed or vacated other than by 

reason of EMLICO's voluntalY action and EMUCO becomes domiciled in the Commonwealth 

of Massachusetts other than by reason of EMLlCO's voluntalY action, this Agreement shall 

cease to be effective. 

12. Other Covenants. In consideration of the agreemei'ts of GE set forth In this 

Agreement, MIIF and each of the other Subscribing Guaranty Funds ag,ec' for itself, severally 
, 

and not jointly, that ij shall hereafter refrain from taking actions seeking to vacate or otherwise 

challenge the Redomesflcation Order, shall wijhdraw from participating in the winding up of 

EMLICO Ltd. as a creditor, whether contingent or liquidated, and shall here after refrain from 

taking any action that would Interfere with the winding up of EMLICO Ltd. in Bermuda. No 

Subscribing Guaranty Fund shall be In breach of the provisions of this paragreph 12 by reason 

of any action taken by such Subscribing Guaranty Fund In order to comply with law Including 
..,., ;.. 
<i .... , 

without limiting the generality of the foregoing any action taken by a Subscribing Guaranty 

Fund to comply with an order against such Subscribing Guaranty Fund by any ragu~f';;;; ~r 
' \l . 

judicial authority. .' 
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13. Counterparts. This Agreement ",ay be executed by the parties individually or 

in1lny number of counterparts and by different parties on separate counterparts, each of which 

shall be deemed to be an onginal but all of which together shall consUtute the same agreement 

between the parties. 

Executed as an Instrument under seal as of the day and year first above wrtUen. 

By: --:b-:~ 
• 

MASSACHUSETTS INSURERS INSOLVENCY 
F~ 

B;q-~g;$;\ 
Trtle: 

9 



EXHIBIT A 

Commercial General Liability and Comprehensive 
Genemillabllity Insurance POlides .............. ~ .. 

. ~: ~~.t' . '1:' 

I . 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

Comprehensive General Llabili1y Policy No. 52·1 issued to General Electric Company etal.· ,. 
for the period January I , 1952 to January I , 1953. "~' . 

Comprehensive General Uabllily Policy No. 53-I Issued to General Electric Company 
for the period January 1, 1953 to January 1. 1954. 

Comprehensive General Uabilily Policy No. 54-1 Issued to General Electric Company 
for the period January I, 1954 to January I, 1955. 

Comprehensive General Uabllily Policy No. 55-I issued to General Electric Company. 
for the period January I , 1955 to January I, 1956. 

Comprehensive General Uabllily Policy No. 56-1 issued to General Electric Company 
for the period January 1, 1956 to January I , 1957. 

~ ~ -, 

Comprehensive General Uablli1y Policy No. 56-35 issued to General Electric Company iIidJor 

. 

any subsidiary, alliliated 0< associated peroon, finn, corporation or enlily as may now or' '" 
hereafter be constituted, as their interests may appear (excluding canadian General Electric 
Comp.;;i,· .. td.) for the period April I, 1956 to January I, 1957. .~;:-

Comprehensive General Uablli1y Policy No. 57· 1 Issued to General Electric Company.indlor .; 
Bny subsidiary, affiliated or assodated person, firm, corporation or entity as may·now or :- :":..~.~.': 
hereafter be constituted, as their Interests may appear (excluding canadian General Electric 
Company, Ltd.) forth. period January I, 1957 to January I , 1958. . ~ 

Comprehensive General Uabllily Policy No. 58·1 Issued to General Electric Companyand/or 
any subsidiary, allillated or associated person, finn. corporation or enlily as may now or 
hereafter be constituted, as their interests may appear (excluding canadian General EJectrk: 
Company, Ltd.) for the period January I, 195910 January I , 1959. • 

9. Comprehensive General Uablli1y Policy No. 59-I Issued to General Electric ~rn~~'~~~~--''''''
any subsidiary, allillated or associated peroon, firm. ccrpcratlon or entity as may now 
hereafter be constituted, .. their interests may appear (excluding canadian General Electric 
Company, Ltd.) for the period January I , 1959 to January I, 1960. 

10. Comprehensive General Uabllily Policy No. 60-1 Issuad to General Electric Company 
any subsidiary, allillated or associated person, finn. ccrpcratIon or enlily as may now of 
hereafter be constituted, as their interests may appear (excluding canadian General 
Company, Ltd.) for the period January I , 1960 to January I, 1961 . 

II. Comprehensive General Uabllity Policy No. 61·1 Issued to General Electric Company 
any subsidiary, alliliated or assocIatad person, finn, ccrpcratIon or enlily as may 
hereafter be constituted, as the~ Interests may appear (excluding canadian 
Company, Ltd.) for the period January 1, 1961 to January I, 1962. 

12. Comprehensive Generalllablli1y Policy No. 62·1 issued to General Electric eo.""'lIl! 
any subsidiary, allillated or associated peroon, finn, corpcratlon or enlily as may 
hereafter be constituted, as _Interests may appear (excluding canadian Gei .... 1 E 
Company, Ltd.) for the period January I, 1962 to January I, 1963. 
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13. Compre~:!,\sive General Liability Policy No. 63·1 issued to General Electric Company for the 
period January 1, 1963 to January 1, 1964. 

14. Comprehensive General Liability Policy No. 64·1 issued to General Electric Company for the 
period January 1, 1964 to January 1, 1965. 

15. Comprehensive General liability Policy No. 65-1 Issued to General Electric Company for lIIe 
period January 1, 1965 to January 1, 1966. 

16. Comprehensive GeneralliabUity Policy No. 66-1 Issued to General Electric Company for lIIe 
period January 1, 1966 to July 1, 1966. 

17. Comprehensive General Liability Policy No. 66-100 issued to General Electric Company for 
lIIe period July 1, 1966 to January 1, 1967. 

18. Comprehensive General Liability Policy No. 67-1 issued to General Electric Company for the 
period January 1, 1967 to January 1, 1968. 

19. Comprehensive General liability Policy No. 68-1 Issued to General Electric Co'1'pany for lIIe 
period January 1, 1968 to January 1, 1969. 

20. Comprehensive General liability Policy No. 69-1 Issued to General Electric Company forlhe 
period January 1, 1969 to January 1, 1970. 

21 . Comprehensive General Liability Policy No. 70-1 Issued to General EltOCtJjc.Company for lIIe 
period January 1, 1970 to Januarf i. 1971. 

22. Comprehensive General Liability Policy No. 71-1 Issued to General Electric Company for the 
period January 1, 1971 to January 1, 1972. 

23. General UablUty Policy No. 72-1 Issued to General Electric Company for the period January 1, 
1972 to January 1, 1973. 

24. General liability Policy No. 73-1 Issued to General Electric Company fortne period January 1, 
1973 to January 1, 1974. 

25. General Liability Policy No. 74-1 Issued to General Electric Company for the period January 1, 
1974 to January 1, 1975. 

26. General liability Policy No. 75-1 Issued to General Electric Company for tne period January 1, 
1975 to January 1976. 

27. General liability Policy No. 76-1 Issued to General Electric Company for tne period January 1, 
1976 to January 1, 1917. 

28. General Liability Policy No. 17-1 Issued to General Electric Company for tne period January 1, 
1917 to January 1,1976. 

29. General liability Policy No. 78-1 Issued to General Electric Company tor lIIe period January 1, 
1978 to January 1, 1979. 

30. General liability Policy No. 79-1 Issued to General Electric Company for tn. period January 1, 
1979 to January 1,1960. 

31 . General liability Policy No. 80-1 Issued to General Electric Company tor tne period January 1, 
1960 to January 1, 1961. 
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32. Gener:alllabillty POlicy No. 81-1 issued to GO!'!lral Electric COmpany for the period January 1, 
1981 to January 1, 1982. 

33. General Uability Policy No. 82-1 Issued to General Electric Company for the period January 1, 
1982 to January 1, 1983. 

34. General Uability Policy No. 83-1 Issued to General Electric Company for the period January 1, 
1983 to January 1, 1984. 

35. Genaral Uability Policy No. 84-1 Issued to General Electric Company for the period January 1, 
1984 to January 1, 1985. _ 

38. General Uabllity Policy No. 85-1 Issued to General Electric Company for the period January 1, 
1985 to January 1, 1986. 

37. General Uabllity Policy No. 86-1 Issued to General Electric Company for the period January i, 
1986 to January 1, 1987. .~ 

38. General Uability Policy No. 87-1 Issued to General Electric Company for the period January 1, 
1987 to January 1, 1988. 

39. General Uabllity Policy No. 88-1 Issued to General Electric Company for the period January 
1, 1988 to January 1, 1989. 

40. General Uabllity Policy No. 89-1 Issued to General Electric Company for the period January 1, 
1989 to.January 1, 1990. 

41 . General Uabllity Policy No. 9Q-1lssued to General Electric Company for the period January 1, 
1990 to January 1, 1991. 

42. General Liability Policy No. 91-1 Issued to General Electric Company for the period January 1, 
1991 to January 1, 1992. 

43. Generaillability Policy No. 92-1 Issued to General Electric Company for the period January 1, 
1992 to January 1, 1993. 

44. Comprehensive General Liability Policy No. 93-1 Issued to General Electric Company for the 
period January 1, 1993 to January 1, 1994. 

45. Comprehensive General Liability Policy No. 84-1 Issued to General Electric Company for the 
period January 1, 1984 to January 1,1995. 

46. Compnahenslve General Uability porley No. 95-1 Issued to General Electric Company for the 
period January 1, 1995 to January 1, 1996. 

Employers' Liability Insurance pollcln 

1. AJI empk)yers' liability Insurance coverages issued to General Electric COmpany prior to June 
30,1995. 

, . 

Policies Pdor to 1952 

1. MY policy Issued by the Company to General Electric Company and/or any subsidiary or 
affiliate covering the period prior to January 1, 1952. 
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Exce" LIability Inlurance policies 

1. S5m xis S5m LaYlr 

a. Policy No. ED-CGL-85-3009 (policy period February 1. 1965 to March 1. 1965). 

2. S5m x1a S5m Laver 

a. Policy No. EO-CGL-85-3007 (policy period March 1. 1965 to December 1. 1965). 

b. POlicy No. XS·9Q..41 (policy period December 1. 1990 to December 1. 1991). 

e. Policy No. X5-91-41 (policy period December 1.1991 to December 1.1992). 

d. Policy No. X5-92-41 (policy period December 1.1992 to December 1.1993). 

e. Policy No. X5-93-41 (policy period December 1.1993 to December 1.1994). 

f. Policy No. XS·94-41 (policy period December 1. 1994 to December 1. 1995). 

3. S5m xis S10m Layer 

a. Policy No. EO-CGL-85-3008 (policy period March 1. 1965 to December 1.1965). 

4. S2m xis S3m Layer 

a. Policy No. EO-CGL-85·3010 (policy period December 1.1965 to December 1.1966). 

b. Policy No. EO-CGL-86-3010 (policy period December 1. 1966 to December 1. 1967). 

e. Policy No. EO-CGL-87-3010 (policy period December 1. 1987 to December 1.1988). 

d. Renewal Certificate No. EO-CGL-88-3010 (policy period December 1. 1988 to December 
1. 1989). 

e. Renewal Certificate No. EO-CGL-89-3010 (policy period December 1. 1989 to December 
1.1990). 

f. Policy No. X5-9Q..40 (policy period December 1. 1990 to December 1.1991). 

g. Policy No. X5-91-40 (policy period December 1.1991 to December 1.1992). 

h. Policy No. X5-92-40 (policy period December 1.1992 to December 1.1993). 

I. Policy No. XS·93-40 (policy period December 1.1993 to December 1. 1994). 

J. Policy No. X5-94-40 (policy period December 1.1994 to December 1. 1995). 

5. S10m xlt SSm Layer 

a. Policy No. EO-CGL-85-3011 (policy period December 1. 1965 to December 1. 1966). 
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6. 

b. Policy No. ED-CGL-86-3011 (policy period December 1, 1986 to December 1, 1987). 

c. Policy No. ED-CGL-87-3011 (policy period December 1, 1987 to December 1, 1988). 

d. Renewal Certificate No. Eo.cGL-88-3011 (policy period December 1, 1988 to Oeoember 
1; 1989). 

" ;' 

e. Renewal Certificate No. ED-CGL-89-3011 (policy period December 1, 1989 to December 
1 1990) ·t,~" , . ,. 

-'1' 

S10m xli 116m Layer 

a Policy No. Eo.cGL-85-3012 (policy period Decamber 1,1985 to December 1, 1986). 

....~ . 

...t." . 
~ ··~!!tt · . 
,;<,'tJ~~. 

b. Renewal Certificate No. Eo.cGL-86-3012 (policy period December 1, 1988 to December ~- : 
1 1987) ~c '", .,' . . ~" ' .......... 

: ..... ~-:t...~, -" •• f\...,.. . 
c. Renewal Certiflcate No. Eo.cGL-87 -3012 (policy period December 1, 1987 to December . 

1,1988). 

d. Renewal Certificate No. Eo.cGL-88-3012 (policy period December 1,1988 to December 
1,1989). 

.' •. '~ 
e. Renewal Certiflcate No. ['~ ::'3L-!l9-3012 (policy period December 1,1989 to December .' 

1.1990). I ;-:;~;, 
.:--~;. 

7. $15m xis $10m Layer . " .. .'.!' 
~ -

•. Policy No. Eo.cGL-90-3045 (policy period December 1,1990 to December 1, 1991). 

b. Policy No. Eo.cGL-91-3045 (policy period December 1,1991 to December 1,1992). 

c. Polley No. ED-CGL-92-3045 (policy period December 1,1992 to December 1, 1993). 

d. Renewal Certificate No. ED-CGL-93-3045 (policy period December 1,1993 to ~r _....<._ 
1, 1994). 

e. Renewal Certificate No. ED-CGL-94-3045 (policy period December 1, 1994 to December 
1, 1995). ~~¢ 

~',' :., 

Commercial Lin,. Policy 

1. Commercial Unes Policy No. GL·95-25 Issued to Employers Reassurance Corporation 
period June 1, 1995 to June 1, 1996). 
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EXHIBITB 

SUBSCRIPnON AGREEMENT 

by and between 

(NAME OF SUBSCRIBING GUARANTY ASSOClAnON OR FUND) 

and 

GENERAL ELECTRIC COMPANY 

General Electric Company ("GE") and the undersigned insurance guaranty associaUon [fundI, 

by execuUon of this Subscription Agreement (which may be executed In separate 

counterparts), hereby agree as follows: 

1. Reference is made to that certain Release and Indemnification Agreement (the 

"Agreement") (of which this SubscripUon Agreement when executed shall be a 

part) made as of October fL, 1996 by and between the Massachusetts 

Insurers Insolvency Fund and General Electric Company, concerning Electric 

Mutual Uability Insurance Company. 

2. The undersigned insurance guaranty associaUon [fundI acknowledges that the 

tenns and conditions of the Agreement are satisfactory to ~. 

3. By execution of this SubscripUon Agreement, the undersigned Insurance 

guaranty association [fundI consents to the tenns and conditions of the 

Agreement and becomes a party thereto. 

4. The address of the undersigned insurance guaranty association [fundI is as 

follows: 

Attn: 

MASSAOIUSElT INSURERs 
INSOLVENCY FUND 
AnN: PAULM GULKO 
ONE BOWDOIN SQUARE 
BOSTON, MA 02114 
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Executed as an instrument under seal as of the date shown below. 

[NAME OF SUBSCRIBING GUARANTY 
ASSOCIATION OR FUND) 

By: 
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