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 This is an appeal under the formal procedure, pursuant 

to G.L. c. 59, §§ 64 and 65, from the refusal of the 

appellee to abate taxes on certain real estate in the Town 

of Acushnet owned by and assessed to the appellants under 

G.L. c. 59, § 38, for fiscal year 1999. 

 Commissioner Egan heard the appeal and was joined in 

the decision for the appellee by Chairman Burns and 

Commissioners Scharaffa and Gorton. 

 These findings of fact and report are made pursuant to 

a request by the appellants under G.L. c. 58A, § 13 and 831 

CMR 1.32. 

 Donald J. Fleming, Esq., for the appellants. 

 Richard Bowen, Esq. and Thomas W. McEnaney, Esq., for 

the appellee. 

 

 

                                                           
1 The other appellant is Michael Koska. 
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FINDINGS OF FACT AND REPORT 

 On the basis of the testimony and exhibits offered 

into evidence, the Appellate Tax Board (“Board”) made the 

following findings of fact.  On January 1, 1998, 

John T. Koska and Michael J. Koska (“the appellants”) were 

the assessed owners of property located in the Town of 

Acushnet.  The appellants timely paid the taxes assessed 

without incurring interest and timely filed their 

applications for abatement with the Board of Assessors 

(“Assessors”) and their appeal with this Board.  

Accordingly, the Board found that it had jurisdiction to 

hear and decide this appeal.   

 The subject property consists of twenty-two lots 

located in the subdivision known as “Deep Brook Estates-

Modified.”  Fifteen of the lots were owned by John Koska 

and ranged in size from 30,000 square feet to 

552,746 square feet with assessments ranging from $21,000 

to $44,800, for the largest lot.  The remaining seven lots 

were owned by Michael Koska and ranged in size from 

21,300 square feet to 250,542 square feet with assessments 

ranging from $21,300 to $31,100, for the largest lot.  

Deep Brook Estates was first subdivided in the 1970’s 

when the town’s zoning by-laws required that each lot have 
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a minimum of 30,000 square feet.  On January 14, 1995 the 

zoning by-laws were amended so that the minimum lot size 

was increased to 45,000 square feet.  In June, 1996, the 

zoning by-laws were again changed to increase the minimum 

lot size to 60,000 square feet. From the time the 

subdivision plan was submitted to the town until the year 

of the first zoning change, more than eight years
2
, the 

taxpayers had not built upon these lots nor had they 

obtained building permits. 

 Mr. John T. Koska testified on behalf of the 

appellants and argued that because of the zoning amendments 

the subject property consisted of “unbuildable” lots and 

therefore the assessors had overvalued the property.  In 

support of his position that the subject lots were over-

assessed, Mr. Koska submitted a subdivision plan for 

“Apple Blossom Estates” and claimed that the lots located 

in this subdivision were assessed for less than the lots at 

issue.  Mr. Koska did not offer any evidence of the 

assessed value of the Apple Blossom Estate lots.  Mr. Koska 

offered no description of the allegedly comparable lots in 

Apple Blossom Estates nor any adjustments to impute a value  

 

                                                           
2 Pursuant to G.L. c. 40A, § 6, lots shown on an approved definitive 

subdivision plan are exempt from application of subsequent zoning 
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to the subject lots.  Mr. Koska simply concluded that the 

fair cash value of his lots was half the assessed 

value.  Other than his conclusary claim that the subject 

lots were over-valued, Mr. Koska offered no substantive 

evidence upon which the Board could rely to find a fair 

cash value for the subject property. 

 Michael Koska also testified for the appellants.  

Based on the regulatory building hurdles in effect at the 

time, Mr. Koska estimated that his seven lots each had a 

value of $8,000.  Mr. Koska did not, however, offer any 

evidence to support his claim of valuation upon which the 

Board could rely to determine a fair cash value for the 

lots.  

The Assessors testified that they have two methods of 

valuing undeveloped land.  The first method is a per acre 

value generally used for large acreage property in which 

there has been no testing and for which there are no 

reasonably anticipated development plans.  The second 

method is for “potentially subdividable” property.  Based 

on the size and shape of the potentially subdividable 

property, the Assessors value the property based on a 

percentage of the market rate for buildable lots.  In the 

present appeal, the Assessors determined that the property 

                                                                                                                                                                             
amendments, including increased dimensional requirements, for a period 
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was “potentially subdividable” and valued the subject 

property based on the second method.  As a result, the 

assessors valued the subject property based on a percentage 

of the market value of buildable lots in the town with an 

additional downward adjustment to reflect the pending 

litigation involving the required minimum lot size for 

development of the subject property. 

In support of their assessment, the assessors offered 

evidence of ten sales of comparable properties in nearby 

subdivisions in the town.  The sales took place between 

seven and eight months prior to the January 1, 1998 

valuation date.  The comparables ranged in size from 30,000 

square feet to 45,000 square feet and the sales prices 

ranged from $50,000 to $60,000.  This evidence supported 

the assessed values of the subject lots, which ranged in 

size from 21,300 square feet to 552,700 square feet, with 

assessments ranging from $21,000 to $44,800.  

On this basis, the Board found that the appellants 

failed to meet their burden of proof.  The appellants 

failed to establish that the assessors’ valuation method 

based on a percentage of the market value of a buildable 

lot resulted in overvaluation.  The mere possibility that 

the appellants’ lots as presently configured might not be 

                                                                                                                                                                             
of eight years from the date of the plan approval. 
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buildable does not establish that the assessed value, based 

on a percentage of the value of a buildable lot, was 

erroneous.  The appellants failed to offer substantive 

evidence of the subject property’s value.  The only 

evidence that the appellants offered was their opinions of 

value and a subdivision plan for Apple Blossom Estates.  

The appellants did not offer any evidence of value for the 

lots contained within the Apple Blossom Estates subdivision 

indicating that their fair cash value was less than the 

assessed value of the subject property.  Furthermore, the 

appellants did not present any evidence establishing that 

the subdivision was even comparable to the subject 

property.  Accordingly, the Board issued a decision for the 

appellee. 

 

OPINION 

 

 The assessors are required to assess real estate at 

its fair cash value.  G.L. c. 59, § 38.  Fair cash value 

means fair market value which is defined as the price on 

which a willing seller and a willing buyer will agree if 

both of them are fully informed and under no compulsion.  

Boston Gas Co. v. Assessors of Boston, 394 Mass. 549, 566 

(1956). 
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The appellant has the burden of proving that the 

property has a lower value than that assessed.  “‘The 

burden of proof is upon the petitioner to make out its 

right as [a] matter of law to [an] abatement of the tax.’”  

Schlaiker v. Assessors of Great Barrington, 365 Mass. 243, 

245 (1974); quoting Judson Freight Forwarding Co. v. 

Commonwealth, 242 Mass. 47, 55 (1922).  The taxpayers must 

show that the assessed valuation of their property was 

improper.  See Foxboro Associates v. Board of Assessors of 

Foxborough, 385 Mass. 679, 691 (1982).  “[T]he  board is 

entitled to ‘presume that the valuation made by the 

assessors [is] valid unless the taxpayers . . . prov[e] the 

contrary.’”  General Electric Co. v. Assessors of Lynn, 393 

Mass. 591, 598 (1984), quoting Schlaiker, 365 Mass. at 245.   

In appeals before this Board, a taxpayer “may present 

persuasive evidence of overvaluation either by exposing 

flaws or errors in the assessors’ method of valuation, or 

by introducing affirmative evidence of value which 

undermines the assessors’ valuation.”  General Electric Co. 

v. Assessors of Lynn, 393 Mass. 591, 600 (1984), quoting 

Donlon v. Assessors of Holliston, 389 Mass. 848, 855 

(1983). In the present appeal, the Board ruled that the 

appellants failed to present persuasive evidence with  
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respect to either of these propositions. 

Accordingly, the Board issued a decision for the 

appellee. 

 

 

       Appellate Tax Board 

 

                      By:__________________________ 

        Abigail A. Burns, Chairman 

 

 

 

 

A true copy, 

 

Attest:___________________ 

       Clerk of the Board 

   


