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 These are appeals under the formal procedure pursuant 

to G.L. c. 59, §§ 64 and 65 from the refusal of the 

appellee to abate taxes on certain real estate in the 

Town of Agawam assessed under G.L. c. 59, § 38 for fiscal 

years 1992 and 1993. 

 Former Commissioner O’Brien heard these appeals.  

Then-Chairman Gurge and Commissioners Scharaffa, Lomans, 

Burns, and Gorton, all joined in the original decision for 

the appellee, promulgated on September 12, 1997.  The 

appellant, Tennessee Gas Pipeline Company (“TGP”), appealed 

the Appellate Tax Board’s (“Board’s”) original decision.  

The Supreme Judicial Court (“SJC”) reversed the Board’s 

original decision and remanded the appeals for a re-

determination of the fair cash value of the taxpayer’s real 
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property.  Tennessee Gas Pipeline Company v. Board of 

Assessors of Agawam, 428 Mass. 261, 267 (1998). 

 Present-Chairman Burns and Commissioners Scharaffa, 

Egan, and Rose, all join in the revised decision for the 

appellant for both fiscal years 1992 and 1993, issued 

simultaneously with these revised findings of fact and 

report, which are promulgated pursuant to the SJC’s remand 

and the Board’s own motion under G.L. c. 58A, § 13 and 830 

CMR 1.32.  Commissioner Gorton took no part in the revised 

decision.   

 

   Philip Burling, Esq. and Sarah Burgess Reed, Esq. for 

the taxpayer/appellant. 

 

 Thomas S. Locke, Esq. and Janet Giris, Esq. for the 

assessors/appellee. 

 

 

 

REVISED FINDINGS OF FACT AND REPORT 

The Board adopts the following undisputed facts 

recited by the SJC in its Opinion in Tennessee Gas Pipeline 

Co. v. Board of Assessors of Agawam, 428 Mass. 261 (1998).   

The taxpayer, a part of the Tenneco, 

Inc. conglomerate, owns and operates a 

pipeline which transports gas from 

Louisiana and Texas to New England.  

The pipeline runs through a 51.9-acre 

parcel of land in Agawam.  This parcel 

contains a compressor station, which 

compresses the gas as it travels 

through the pipeline.  The land also 
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contains several other improvements, 

including pipelines, offices, and 

warehouses.  For fiscal years 1992 and 

1993, the assessors valued the Agawam 

property at $1,968,600.  The taxpayer 

paid the 1992 tax bill and then applied 

to the assessors for an abatement of 

the fiscal year 1992 tax.  The 

application was denied.  The taxpayer 

did not appeal timely to the [B]oard.  

The [B]oard allowed a late appeal.  

See  G.L. c. 59, § 65C. On 

November 2,   1992, the taxpayer 

unsuccessfully applied for abatement 

for the fiscal year 1993 and timely 

appealed.   

 

Id. at 261-262. 

 The Board adopts the SJC’s recitation of TGP’s 

evidence regarding the fair cash value of the subject 

property.  

One of the taxpayer’s witnesses 

testified that the Agawam real estate 

was subject to significant regulations 

regarding air emissions, hazardous 

waster, asbestos, water discharge, 

toxic substances, wetlands, and 

underground pipes and tanks.  These 

regulations require the taxpayer to 

obtain government approval to remove 

improvements or renovate the property.  

The taxpayer offered evidence that as 

of 1992, it would cost more than $6.6 

million to remove the facilities 

located on the property.  The taxpayer 

also submitted evidence concerning the 

Federal Energy Regulatory Commission’s 

(FERC’s) intensive government 

regulations which affect the value of 

the land.  Because FERC controls the 

rates that the taxpayer may charge, and 

because those limits are carried over 

to any utility purchaser, the value of 
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the property is limited. (footnote 

omitted).  Finally, another witness for 

the taxpayer, an expert in utility 

valuation and appraisals, said that the 

Agawam property’s highest and best use 

was as a utility, noting that it would 

be financially impractical to make the 

property suitable for another use.  The 

Agawam property was part of a network; 

it could not be valued without looking 

at the network.  Using the unit 

principle, adopted by the [B]oard in 

Tenneco, Inc. v. Commissioner of 

Revenue, 9 Mass. App. Tax Bd. Rep. 140, 

147 (1988), that expert valued the 

Agawam property, including the real 

estate and all of its improvements, at 

$312,908 for fiscal year 1992 and 

$780,597 for fiscal year 1993. 

(footnote omitted). 

 

Id. at 264-265. 

 

The Board also adopts the SJC’s summary of the 

assessors’ evidence.   

The assessors called two witnesses.  

Neither witness offered a method for 

valuing property of a utility nor 

acknowledged or testified to any 

special circumstances, which might 

cause a buyer of the utility real 

estate to pay more than net book 

value . . . . The assessors’ experts 

did not consider the factors relevant 

to the valuation of land owned by a 

utility and encumbered by government 

regulations.  Neither expert testified 

that the regulations were likely to 

change so that the carryover basis 

would change or that there was a 

nonutility buyer likely to buy the 

property encumbered by regulations. 

   

Id. at 265. 
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Upon re-examining all of the testimony, exhibits, and 

other evidence in light of the SJC’s Opinion in Tennessee 

Gas Pipeline Co. v. Board of Assessors of Agawam, supra, 

the Board now makes the following additional findings of 

fact.  TGP is a utility company that is regulated by FERC, 

as well as other governmental entities.  The real property 

at issue is a critical and essential part of TGP’s 

integrated and interstate natural gas transmission system.  

The real property at issue generates earnings based on its 

net book cost, that is, original or historic cost, less 

depreciation.
1
  To ensure that ratepayers do not pay for the 

property more than once, FERC does not allow property to 

appreciate in value in the rate base.  FERC computes an 

overall depreciation rate on the basis of the system-wide 

integrated utility property, as opposed to separate 

segments of the property.  If any part or all of TGP’s 

natural gas transmission property were sold to another 

FERC-regulated utility, FERC would apply the carry-over 

rate base rule.
2
  The assessors have not demonstrated the 

existence of any special circumstances that would question 

the relevance of rate-base value in connection with these 

                     
1 Depreciation is only taken from the original cost of the improvements, 

not the original cost of the land itself. 
2 The purchaser would acquire TGP’s rate base.  Accordingly, the 

purchaser’s net plant value would be equivalent to TGP’s.  Because FERC 
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appeals; nor have they introduced competent evidence of

                                                             
bases its rates on net plant value, the purchaser’s earning capacity 

would be similarly limited. 
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depreciated  reproduction  or  replacement cost values upon 

which the Board could rely.  The property record cards and 

their witnesses’ testimony are simply inadequate in this 

regard. 

As the SJC observed, TGP’s expert relied upon the unit 

approach in valuing the subject property.  He testified 

that Alfred A. Ring and James H. Boykin’s treatise, The 

Valuation of Real Estate (3
rd
 ed., Prentice-Hall 1986), and 

the International Association of Assessing Officers’ draft 

standards, recommend using this method for valuing even the 

real property associated with interstate public utilities.  

TGP’s expert explained that the unit approach to valuation 

was appropriate here because the subject Agawam property 

was part of TGP’s natural gas transmission network and 

could not be effectively or reliably valued except as part 

of TGP’s interstate enterprise. 

In applying this approach to valuation, TGP’s expert 

first identified all of TGP’s natural gas transmission 

property, which functioned as a complete unit.  He then 

valued that operating unit, and subsequently allocated an 

appropriate portion of the operating unit to TGP’s 

compressor facility in Agawam.  To value TGP’s entire 

interstate gas plant, TGP’s expert considered all three of 

the standard valuation approaches.  Summaries of his 1992 
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and 1993 fiscal year cost approaches, which were generated 

from figures reported on TGP’s FERC Form 2 reports, are 

contained in the following tables. 

Fiscal Year 1992 

Utility Plant in Service $ 4,059,610,492 

Add: Construction Work in Progress     118,373,367 

Total Gas Plant $ 4,177,983,859 

Less: Accumulated Depreciation   2,711,354,925 

Net Utility Plant $ 1,466,628,934 

Add: Gas Stored Underground – Noncurrent 

     Plant Material & Operating Supplies 

     Gas Stored Underground - Current 

     13,362,689 

     20,049,372 

    113,391,348 

Net Utility Plant, Stored Gas, & Materials & Supplies $ 1,613,432,343 

Less: Obsolescence ($1,613,432,343 x 13.5714%)     218,965,357 

INDICATED VALUE BY COST APPROACH $ 1,394,466,986 

Rounded    $ 1,394,000,000 

 

Fiscal Year 1993 

Utility Plant in Service $ 4,305,639,252 

Add: Construction Work in Progress     104,763,249 

Total Gas Plant $ 4,410,402,501 

Less: Accumulated Depreciation   2,810,164,254 

Net Utility Plant $ 1,600,238,247 

Add: Gas Stored Underground – Noncurrent 

     Plant Material & Operating Supplies 

     Gas Stored Underground - Current 

     13,362,689 

     27,621,286 

    117,646,325 

Net Utility Plant, Stored Gas, & Materials & Supplies $ 1,758,868,547 

Less: Obsolescence ($1,758,868,547 x 16.4179%)     288,769,279 

INDICATED VALUE BY COST APPROACH $ 1,470,099,268 

Rounded    $ 1,470,000,000 

 

 In valuing TGP’s interstate natural gas transmission 

property using an original- or historic-cost-less-

depreciation approach, TGP’s expert first ascertained the 

cost of TGP’s gas plant by adding the original cost of the 

existing plant in service, as reported to FERC, with 

construction in progress.  He then removed accumulated 

depreciation, which FERC had allowed TGP to write down to 
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reach a net-utility-plant value.  He increased that figure 

with the value of TGP’s stored gas, materials, and 

supplies. 

 TGP’s expert estimated economic or external 

obsolescence by comparing the average rate of return on 

TGP’s average net plant (without regard to construction 

work in progress) over the past few years to what he 

determined was the rate of return required by investors.  

According to TGP’s expert, his obsolescence figures take 

into consideration the income shortfall attributable to 

government regulation.  After accounting for this 

difference, he reached the unallocated value of TGP’s total 

interstate gas plant. 

 In applying an income approach for valuing TGP’s total 

interstate gas plant for the fiscal years at issue, TGP’s 

expert analyzed the preceding five years of historical 

income data.  He trended, averaged, and adjusted that 

information to reach what he considered to be reasonable 

income projections of TGP’s future net operating income.  

His net operating figures came to approximately 

$183,000,000 for fiscal year 1992 and $155,000,000 for 

fiscal year 1993.  Using capitalization rates of 14.00% and 

13.40%, respectively, which represented TGP's actual 

weighted cost of debt and equity capital, TGP's expert 
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calculated fiscal year 1992 and 1993 values of 

$1,307,000,000 and $1,157,000,000, respectively, for TGP’s 

interstate gas plant.   

 The third and final method used by TGP’s expert in 

valuing TGP’s total interstate gas plant at $1,462,000,000 

during the relevant time period was the market approach or, 

more specifically in these appeals, the stock and debt 

technique.  TGP’s expert testified that this approach is 

based on the accounting principle that assets equal 

liabilities and equity.  Therefore, if the market value of 

the liabilities and the equity can be ascertained, then the 

market value of the assets follows.  No further explanation 

of the valuation methodology connected with this approach 

is necessary since TGP’s expert placed little, if any, 

weight on this method for valuing TGP’s total integrated 

gas plant, and the Board did not use it in its valuation 

determination. 

 TGP’s expert relied primarily on his income approach, 

and to a lesser extent on his cost approach, in valuing the 

total gas plant at $1,325,000,000 for fiscal year 1992 and 

at $1,265,000,000 for fiscal year 1993.  To value the 

compressor station property in Agawam, TGP’s expert 

allocated respective portions of the $1,325,000,000 and 

$1,265,000,000 values for the interstate unit of TGP’s 
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natural gas transmission property to the subject 

transmission property in Agawam.  He determined an 

appropriate allocation factor for each of the fiscal years 

at issue by averaging the percentages achieved when he 

first compared the original cost of the Agawam compressor 

station with the original cost of all of the property in 

TGP’s natural gas transmission system, and when he then 

compared the depreciated or net investment (without regard 

to economic obsolescence) for each.  He testified that he 

used both original and net cost comparisons to best account 

for aging, functionality, and rate base issues.  On this 

basis, he valued the subject transmission property in 

Agawam at $312,908 for fiscal year 1992, and at $780,597 

for fiscal year 1993.  He attributed the increase in value 

from one fiscal year to the next to the addition of a 

building, compressor, and control facility to the subject 

Agawam property.  His allocation of value for each fiscal 

year is summarized in the following two tables. 

 

Fiscal Year 1992 – System Value of $1,325,000,000 

 
 

Property 

Description 

 

Gross 

Investment 

 

Ratio of 

Original Cost 

 

Net 

Property 

 

Ratio of Net 

Property 

Av. Ratio 

Orig. Cost & 

Net Book 

 

Allocated 

Value 

Buildings 

Improvements 

Land 

 

$913,690 

 114,956 

  31,115 

0.0211268195% 

0.0026580729% 

0.0007194574% 

$298,184 

  37,386 

  31,115 

Tot.$366,685 

0.0184813451% 

0.0023171718% 

0.0019284974% 

0.0198040823% 

0.0024876224% 

0.0013239774% 

   $262,404 

     32,961 

     17,543 

Tot. $312,908 

 

Total System 

 

$4,324,787,268 

  

$1,613,432,343 
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Fiscal Year 1993 – System Value of $1,265,000,000 

 

Property 

Description 

 

Gross 

Investment 

 

Ratio of 

Original Cost 

 

Net 

Property 

 

Ratio of Net 

Property 

Av. Ratio 

Orig. Cost & 

Net Book 

 

Allocated 

Value 

Buildings 

Improvements 

Land 

 

$1,934,932 

   114,956 

    31,115 

0.0423488315% 

0.0025159811% 

0.0006809975% 

     $1,302,790 

         35,704 

         31,115 

Tot. $1,369,609 

0.0740697764% 

0.0020299414% 

0.0017690350% 

0.0582093040% 

0.0022729613% 

0.0012250163% 

    $  736,348 

        28,753 

        15,496 

Tot. $  780,597 

 

Total System 

 

$4,569,032,801 

  

$1,758,868,547 

   

 

The Board finds that the highest and best use of the 

real property at issue is its present use as a regulated 

natural gas compressor station, which is an integral part 

of TGP’s interstate natural gas transmission system.  The 

Board finds that it was unlikely that FERC would approve an 

abandonment or sale of the subject property to a non-FERC-

regulated natural gas utility.  The subject property was 

simply too important to the distribution and supply of 

natural gas throughout New England.  Furthermore, the costs 

associated with pollution re-mediation and deactivation as 

well as regulatory obstacles associated with converting the 

real property at issue to other uses were prohibitive. 

 Under the circumstances, the Board finds that the most 

appropriate methodology for valuing the real property at 

issue is to consider, equally, the subject property’s net 

book  cost  along  with  its  value  derived  from  a  unit  
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approach.
3
  To this end, the Board adopted, with some 

adjustments, the methodology and values derived from TGP’s 

expert’s cost analysis along with the values obtained from 

his unit approach.
4
  In applying this methodology, the Board 

further finds that it is not appropriate to utilize 

economic obsolescence in conjunction with TGP’s expert’s 

original- or historic-cost-less-depreciation values 

because, in the Board’s view, the property’s restricted 

earning capacity is already reflected in FERC’s use of net 

book costs for rate base purposes.  Accordingly, for fiscal 

years 1992 and 1993, the Board uses net cost figures of 

$366,685 and $1,369,609, respectively, which comport with 

those calculated and used by TGP’s expert without regard to 

his economic obsolescence and other unrebutted evidence.   

In addition, the Board adjusts the values that TGP’s 

expert derived from his unit approach for TGP’s interstate 

natural gas transmission unit in each fiscal year to 

reflect the Board’s further decision to rely upon original- 

or historic-cost-less-depreciation values as the most 

accurate indicators of the value of the entire interstate 

                     
3 In its brief, TGP argued persuasively that “absent special 

circumstances, net book value is good evidence of a regulated 

property’s fair cash value.”  The Assessors never showed the presence 

of any so-called special circumstances in these appeals.   
4 TGP’s expert only used the value derived from his cost approach (along 

with his income and market approaches) to value the system as a whole 

as part of his unit approach.   
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system under the circumstances, as opposed to TGP’s 

expert’s combined use of income, cost, and market (stock 

and debt) approaches to estimate the value.  The results of 

the Board’s adjustments to TGP’s expert’s allocations of 

value for each fiscal year are summarized in the following 

two tables. 

 

Fiscal Year 1992 – System Value of $1,613,432,343 

 

Property 

Description 

 

Gross 

Investment 

 

Ratio of 

Original Cost 

 

Net 

Property 

 

Ratio of Net 

Property 

Av. Ratio 

Orig. Cost & 

Net Book 

 

Allocated 

Value 

Buildings 

Improvements 

Land 

 

$913,690 

 114,956 

  31,115 

0.0211268195% 

0.0026580729% 

0.0007194574% 

$298,184 

  37,386 

  31,115 

Tot.$366,685 

0.0184813451% 

0.0023171718% 

0.0019284974% 

0.0198040823% 

0.0024876224% 

0.0013239774% 

   $319,525 

     40,136 

     21,361 

Tot. $381,022 

 

Total System 

 

$4,324,787,268 

  

$1,613,432,343 

   

 

Fiscal Year 1993 – System Value of $1,758,868,547 

 

Property 

Description 

 

Gross 

Investment 

 

Ratio of 

Original Cost 

 

Net 

Property 

 

Ratio of Net 

Property 

Av. Ratio 

Orig. Cost & 

Net Book 

 

Allocated 

Value 

Buildings 

Improvements 

Land 

 

$1,934,932 

   114,956 

    31,115 

0.0423488315% 

0.0025159811% 

0.0006809975% 

     $1,302,790 

         35,704 

         31,115 

Tot. $1,369,609 

0.0740697764% 

0.0020299414% 

0.0017690350% 

0.0582093040% 

0.0022729613% 

0.0012250163% 

    $1,023,825 

        39,978 

        21,546 

Tot. $1,085,349 

 

Total System 

 

$4,569,032,801 

  

$1,758,868,547 

   

 

 Accordingly, the Board finds that the values, which 

resulted from the Board’s blended use of both the net-book-

cost and the unit methodology (which also relied upon net 

book costs to value the system as a whole), best reflected 

what a willing and knowledgeable buyer under no compulsion 

would pay a willing and knowledgeable seller under no 

compulsion for the subject property under the circumstances 
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present in these appeals.  The Board determined that these 

blended values balanced the market price suggested by the 

regulatory climate and lack of special circumstances (net 

book cost) with the property’s value as an integral part of 

a viable interstate concern (unit cost).  The methodology 

used to obtain the Board's values also ameliorated some of 

the flaws inherent in each of the approaches if used 

solely.  Neither party seriously advocated, and no 

competent evidence was introduced for, the depreciated-

reproduction-cost or depreciated-replacement-cost 

methodologies.
5
  Consequently, the Board did not consider 

those approaches to value in these appeals.  

The Board calculated the property’s fair cash value 

for fiscal year 1992 by adding the property’s net book 

value of $366,685 to the $381,022 value derived from the 

appellant’s expert appraiser’s unit approach (as adjusted 

by the Board) and dividing by two.  Similarly, for fiscal 

year 1993, the Board calculated the property’s fair cash 

value by adding the property’s net book value of $1,369,609 

to  the  appellant’s expert appraiser’s unit approach value  

                     
5 Although the appellant’s expert appraiser does state in his report 

that "depreciated replacement cost [and] reproduction cost (“DRC”)     

. . . would produce a figure consistent with the original cost less all 

depreciation (including obsolescence),” neither he nor any other 

witness or evidence provided the Board with any competent analysis on 

DRC methodology. 
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of $1,085,349 (as adjusted by the Board) and dividing by 

two.  The Board then rounded both of these resulting 

values.  The difference in value between the two fiscal 

years at issue is primarily due to the new construction 

present on the subject property in fiscal year 1993.  On 

this basis, the Board finds that the value of the property 

at issue is $375,000 for fiscal year 1992 and $1,225,000 

for fiscal year 1993.  

Therefore, simultaneously with these findings, the 

Board issues its revised decision in these appeals for the 

appellant and grants abatements for fiscal years 1992 and 

1993 in the amounts of $27,728.64 and $13,533.52, 

respectively.  The bases of the Board’s calculations of the 

abatements are contained in the following table. 

 
DOCKET 

NUMBER 

FISCAL 

YEAR 

 

LOCATION 

ASSESSED     

VALUE 

TAX  

ASSESSED 

FAIR CASH 

VALUE 

OVER-

VALUATION 

202135 1992 1615 Suffield St. $1,968,600 $33,445.23  $  375,000 $1,593,600 

205673 1993 Same $1,968,600 $34,988.37 $1,225,000 $  743,600 

 

OPINION 

 The assessors are required to assess real estate at 

its fair cash value.  G.L. c. 59, § 38.  The standard to be 

used in determining fair cash value for taxation purposes 

is “the fair market value, which is the price an owner 

willing but not under compulsion to sell ought to receive 

from one willing but not under compulsion to buy.”  Taunton 
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Redevelopment Associates v. Board of Assessors of Taunton, 

393 Mass. 293, 295 (1984), quoting Boston Gas Co. v. Board 

of Assessors of Boston, 334 Mass. 549, 566 (1956) (“Boston 

Gas”).  “A proper valuation depends on a consideration of 

the myriad factors that should influence a seller and buyer 

in reaching a fair price.”  Montaup Electric Co. v. Board 

of Assessors of Whitman, 390 Mass. 847, 849-50 (1984) 

(“Montaup Electric”). 

 The burden of proof is upon the appellant to make out 

its right as a matter of law to an abatement of the tax.  

Schlaiker v. Board of Assessors of Great Barrington, 

365 Mass. 243, 245 (1974)(“Schlaiker”).  The appellant must 

show that it has complied with the statutory prerequisites 

to its appeal, Cohen v. Board of Assessors of Boston, 

344 Mass. 268, 271 (1962), and that the assessed valuation 

of its property was improper.  See Foxboro Associates v. 

Board of Assessors of Foxborough, 385 Mass. 679, 691 

(1982)(“Foxboro Associates”). 

 Prior to valuing the subject property, its highest and 

best use must be ascertained, which has been defined as the 

use for which the property would bring the most.  Conness 

v. Commonwealth, 184 Mass. 541, 542-43 (1903); Irving 

Saunders Trust v. Assessors of Boston, 26 Mass. App. Ct. 

838, 843 (1989), and the cases cited therein.  A property’s 
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highest and best use must be legally permissible, 

physically possible, financially feasible, and maximally 

productive.  The Appraisal of Real Estate at 295 (Appraisal 

Institute, 10
th
 ed., 1992).  See Skyline Homes, Inc. v. 

Commonwealth, 362 Mass. 684, 687 (1972) (“Skyline Homes”); 

DiBaise v. Town of Rowley, 33 Mass. App. Ct. 928 (1992).  

Property cannot be valued on the basis of hypothetical or 

future uses that are remote or speculative.  See Skyline 

Homes, 362 Mass. at 687; Tigar v. Mystic River Bridge 

Authority, 329 Mass. 514, 518 (1952)(“Tigar”); Salem 

Country Club, Inc. v. Peabody Redevelopment Authority, 

21 Mass. App. Ct. 433, 435 (1986).  In determining the 

property’s highest and best use, consideration should be 

given to the purpose for which the property is adapted.  

See Leen v. Board of Assessors of Boston, 345 Mass. 494, 

504 (1963); Boston Gas, 334 Mass. at 566.  “[T]he phrase 

‘highest and best use’ implies the selection of a single 

use for a single property and . . . the Board is required 

to make its best judgment as to what that use is likely to 

be, considering all the evidence presented. . . . [T]his 

process involves some uncertainty.”  New England Telephone 

and Telegraph Co. v. Board of Assessors of the Town of 

Framingham, 10 Mass. App. Tax Bd. Rep. 6, 36 (1988).   
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 In the present appeals, the Board found and ruled that 

the highest and best use of the subject property was, and 

will continue to be, as a regulated natural gas compression 

facility, which is an integral part of an interstate 

natural gas transmission unit.  The Board found that there 

was no evidence that FERC would permit a sale of the 

subject property for any other uses, and any sales 

permitted by FERC would be to utilities which, according to 

the evidence in these appeals, would be subject to TGP’s 

carryover rate base.  Furthermore, the Board found and 

ruled that even if FERC would allow the property to be 

converted to some other use, the costs associated with such 

a conversion would be prohibitive.  Accordingly, the Board 

determined that, at all relevant times, the highest and 

best use of the subject property, which best satisfied the 

test of being legally permissible, physically possible, 

financially feasible, and maximally productive, was its 

present one.   

 An owner of special-purpose property has the burden of 

proof even if the property poses unusual problems of 

valuation.  Foxboro Associates, 385 Mass. at 691; Reliable 

Electronics Finishing Co. v. Board of Assessors of Canton, 

410 Mass. 381, 382 (1991); Berkshire Life Insurance Co. v. 

Board of Assessors of Pittsfield, 12 Mass. App. Tax Bd. 
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Rep. 34, 40 (1989).  The assessment is presumed valid until 

the taxpayer sustains its burden of proving otherwise.  

Schlaiker, 365 Mass. at 245.  The taxpayer’s burden of 

proof may shift in certain instances to the assessors, such 

as where the taxpayer/owner of electric transmission and 

distribution property has demonstrated that a buyer’s 

return would be limited by the seller’s rate base.  Boston 

Edison Co. v. Board of Assessors of Watertown, 387 Mass. 

298, 304-07 (1982)(“Watertown I”); Montaup Electric, 390 

Mass. at 855.  The Court in Montaup Electric stated that a 

“taxpayer, which is a regulated utility, should not be 

required to establish the lack of special circumstances . . 

. until there is some evidence offered by the assessors to 

show that, because of such circumstances, the relevance of 

[net book cost] is put in question.”  Id. at 855.  However, 

the burden of persuasion remains on the taxpayer.  

First National Stores, Inc. v. Board of Assessors of 

Somerville, 358 Mass. 554, 562 (1971). 

 Generally, real estate and personal property valuation 

experts, the Massachusetts courts, and this Board rely upon 

three approaches to determine the fair cash value of 

property: income capitalization, sales comparison, and cost 

analyses.  Correia v. New Bedford Redevelopment Authority, 

375 Mass. 360, 362 (1978).  When valuing regulated utility 
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property, other valuation techniques have also proved 

useful in assisting in the determination of, or in 

checking, the fair cash value of property.  For example, in 

Boston Edison Co. v. Board of Assessors of Boston, 

402 Mass. 1 (1988)(“Boston”), a “unit cost per kilowatt 

hour method[] of valuation” was used as a check on the 

value ascribed to electric utility property.  Id. at 17.  

In Boston Edison Co. v. Board of Assessors of Watertown, 

393 Mass. 511 (1984)(“Watertown II”), a New York statutory 

mandate, under N.Y. Admin. Code (“code”) tit. 9, §§ 197-

1.1, 197-3.2 (1983), which provided “that the tangible 

property of electric corporations be valuated at 

‘reproduction cost new, less depreciation of the tangible 

property,’” was considered, but distinguished.  Id. at 513 

(quoting the relevant portion of the code).  In Tenneco, 

Inc. v. Commissioner of Revenue, 9 Mass. App. Tax Bd. Rep. 

140 (1988)(“Tenneco”), the Board determined the fair cash 

value of pipeline property in Massachusetts using unit 

valuation methodology.  Id. at 149.  However, when dealing 

with the valuation of utilities, “fair market value 

normally cannot be determined with meaningful assistance 

from comparable sales or by capitalization of income.”  

Boston, 402 Mass. at 15.   
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 In a regulatory environment where rates (which govern 

income) are based on a carry-over rate base, the net book 

cost of a utility property reflects its restricted earning 

capacity.  See Watertown I, 387 Mass. at 304-305.  Some 

considerations which mitigate against using net-book cost 

to value an electric utility generating plant and favor 

using a different approach, which reaches a higher value 

for the property, such as depreciated reproduction or 

replacement cost, are: 1) when the rate of return on an 

investment in the property is expected to exceed the 

current rate; 2) when the rate of return exceeds the market 

rate of return for an investment of similar risk; 3) when 

there is a possibility that the law or regulatory decisions 

might change to make an investment in the property more 

attractive; 4) when there is potential for utility growth; 

and 5) when there is a possibility of finding a non-public 

utility purchaser.  Id. at 305-06.   

 In the present appeals, the Board found and ruled 

that, for purposes of property tax valuation, the 

appellant’s compressor station in Agawam was subject to 

FERC regulation, which limited the appellant’s earnings to 

a fair return on its depreciated historical cost.  The 

Board further found and ruled that the appellant had proved 

the relevance of rate base with respect to valuation, while 



 ATB 2000 - 881 

no evidence of special circumstances, such as those 

enumerated above in Watertown I, were introduced into the 

record.  The Board contrasts its findings here with those 

made in Boston Edison Co. v. Board of Assessors of Everett, 

20 Mass. App. Tax Bd. Rep. 77 (1996) (“Boston Edison”), 

where the record established the existence of regulatory 

change and the possibility of a non-public utility 

purchaser.  Id. at 100-104.  On the basis of that record, 

the Board used a blend of DRC, without economic 

obsolescence, and net book cost to establish the value of 

Mystic Station in Everett.  Id. at 107-109.  The record 

here, however, is devoid of such facts.  Moreover, in 

relying on DRC methodology, it is necessary to employ an 

engineer because a generally qualified real estate 

appraiser, is incompetent to testify to construction costs.  

Tigar, 329 Mass. at 519-20.  Accordingly, the facts and 

findings in the present appeals led the Board to conclude 

that a buyer of the subject real estate and improvements 

associated with TGP’s compressor station in Agawam would 

not pay substantially more than its net book cost.  

See Watertown I, 387 Mass. at 305-06; and Montaup Electric, 

390 Mass. at 853. 

 The unit approach may be an appropriate technique for 

valuing the interstate operations of a utility.  
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See Tenneco at 142; and J.H. Boykin and A.A. Ring, The 

Valuation of Real Estate at 149.  Cf. Cleveland, 

Cincinnati, Chicago & St. Louis Railway Co. c. Backus, 

345 Mass. 494, 504 (1963); Blackstone Manufacturing Co. v. 

Blackstone, 200 Mass. 82, 89 (1909)(“Blackstone 

Manufacturing Co.”); Lowe v. Lee County Electric 

Cooperative, Inc., 367 So. 2d 1114, 1117-118 (Fla. App. 

1979); Dep’t of Revenue v. Pacific Power and Light Co., 

558 P.2d 454, 457-58 (Mont. 1976), app. dismissed, 431 U.S. 

910 (1977); Southern California Telephone Co. v. County of 

Los Angeles, 113 P.2d 773 (3d Dist. 1941).  The fair cash 

value of the real estate and personal property of a public 

utility system as a whole may be allocated among individual 

taxing jurisdictions to determine the fair cash value of 

the property in each jurisdiction.  See Blackstone 

Manufacturing Co. at 92.  See also Great Northern Railway 

v. Weeks, 297 U.S. 135, 143-48 (1946); Adams County v. 

Northern Pacific Railway Co., 115 F.2d 768, 777 (9th Cir. 

1940); Bailey v. Megan, 102 F.2d 651, 654 (8th Cir. 1939).  

Cf. General Dynamics Corp. v. Assessors of Quincy, 

388 Mass. 24, 26-27, 34-35 (1983)(The value of the property 

of an entire shipyard was allocated between two municipal 

taxing authorities).  A cost-based allocation factor is a 

proper one to use when allocating the appropriate portion 
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of the unit value of an interstate natural gas 

transportation and transmission system to a taxing 

jurisdiction.  Tenneco at 149, 151.   

 The Court in Boston upheld the Board’s finding that 

the electric utility property’s valuation was appropriately 

determined using a ratio of fifty-percent depreciated 

reproduction cost
6
 and fifty-percent net book cost.  Id. at 

13-14.  The Board also used a blended approach in Boston 

Edison at 107-109.  Consistent with its findings in Boston 

and Boston Edison, the Board has determined, here, that a 

valuation methodology based one-half on the allocated unit 

approach and one-half on net-book-cost approach properly 

accounts for the various considerations and exigencies 

associated with the subject gas transmission property 

during the fiscal years at issue. 

 “The board is not required to adopt any particular 

method of valuation.”  Pepsi-Cola Bottling Co. v. Assessors 

of Boston, 397 Mass. 447, 449 (1986).  Nor is “[t]he 

board  . . . required to believe the testimony of any 

particular witness but it [can] accept such portions of the  

 

                     
6 The Court remanded the proceedings to the Board to consider, among 

other things, the question of the use of replacement rather than 

reproduction costs as to certain aspects of the generating plant, but 

not to reconsider the ratio that it applied. 
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evidence as appear[s] to have the more convincing weight.  

The market value of  the  property [can] not be proved with  

mathematical certainty and must ultimately rest in the 

realm of opinion, estimate, and judgment. . . .  The board 

[can] select various elements of value as shown by the 

record and from them form . . . its own independent 

judgment.”  Board of Assessors of Quincy v. Boston 

Consolidated Gas Co., 309 Mass. 60, 72 (1941).  See also 

North American Philips Lighting Corp. v. Board of Assessors 

of Lynn, 392 Mass. 296, 300 (1984); New Boston Garden Corp. 

v. Board of Assessors of Boston, 383 Mass. 456, 473 

(1981)(“New Boston Garden”); Jordan Marsh Co. v. Board of 

Assessors of Malden, 359 Mass. 106, 110 (1971).   

 “‘[E]vidence of a party having the burden of proof may 

not be disbelieved without an explicit and objectively 

adequate reason.’”  New Boston Garden at 470-71 (quoting 

L.L. Jaffe, Judicial Control of Administrative Action 607 

(1965)).  “‘If the proponent has presented the best 

available evidence, which is logically adequate, and is 

neither contradicted nor improbable, it must be credited   

. . . .’”  Id. at 471 (quoting L.L. Jaffe, supra at 608).  

But, the mere qualification of a person as an expert does 

not endow his testimony with any magic qualities.  Boston 

Gas, 334 Mass. at 579. 
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CONCLUSION 

 The Board found and ruled that, upon all of the 

evidence, TGP met its burden of persuading the Board that a 

buyer of the Agawam compressor station property would have 

its return significantly limited by the carry-over rate 

base.  The Board further found and ruled that TGP met its 

burden in proving that consideration should be given to the 

Agawam Compressor station’s value as part of TGP’s 

interstate natural gas transmission operations.  

Accordingly, the Board ruled that a valuation methodology 

that includes a ratio of fifty-percent of the net book cost 

with fifty-percent of the allocated unit cost was 

appropriate under the circumstances present in these 

appeals.   

On this basis, the Board estimates the value of the 

subject property as of January 1, 1991 and January 1, 1992 

at $375,000 and $1,225,000, respectively.  
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Therefore, simultaneously with these findings, the 

Board issues its revised decision in these appeals for the 

appellant and grants abatements for fiscal years 1992 and 

1993 in the amounts of $27,728.64 and $13,533.52, 

respectively. 
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