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 This is an appeal under the formal procedure pursuant 

to G.L. c. 59, §§ 64 and 65 from the refusal of the 

appellee to abate real estate taxes assessed under      

G.L. c. 59, § 38 for fiscal year 1997. 

 Commissioner Egan heard this appeal. Chairman Burns 

and Commissioners Scharaffa and Gorton joined her in the 

decision for the appellants. 

 These findings of fact and report are made pursuant to 

a request made by the appellee under G.L. c. 58A, § 13 and 

831 CMR 1.32. 

 

 Arthur D. Altman, Esq. for the appellants. 

 Gary S. Brackett, Esq. for the appellee. 
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FINDINGS OF FACT AND REPORT 

 On January 1, 1996, the appellants, as trustees of the 

Chedco Farm Trust, were the assessed owners of a parcel of 

real estate located at 200 Central Street in the Town of 

Berlin (“Berlin”).  The parcel consists of approximately 

1.84 acres of land improved with a two-story antique 

colonial house with an attached barn.  Semi-attached to the 

rear of these buildings is a large atmospherically 

controlled storage building.  These buildings together 

comprise the "Berlin Orchards," a retail farm store along 

with its accompanying office.1 

 In fiscal year 1997, the Board of Assessors of Berlin 

(“Assessors”) valued the subject property at $1,202,900 and 

assessed taxes thereon at the rate of $15.81 per thousand 

in the amount of $19,017.86.  The appellants paid the taxes 

without incurring interest.  On October 31, 1996, within 

thirty days of the sending of the tax bill, they filed 

their application for abatement with the Assessors.  On 

January 7, 1997, the Assessors granted the appellants a 

partial abatement.  The Assessors re-estimated the value of   

 

                     
1 The appellants also own many acres of apple orchards that are located 
adjacent to, but are not part of, the parcel at issue in this appeal. 
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the subject property at $851,600, abating $351,300 from its 

previous value and $5,554.05 in real estate taxes.  On 

February 10, 1997, the appellants, wanting more, seasonably 

filed their appeal with the Appellate Tax Board (“Board”).  

On this basis, the Board found that it had jurisdiction to 

hear and decide this appeal. 

 At the hearing, two witnesses testified for the 

appellants, including an expert real estate appraiser.  An 

expert real estate appraiser also testified for the 

Assessors.  Both experts submitted appraisal reports.  The 

parties also entered several other documents into the 

record, including building permits and a special zoning 

permit.  On the basis of all of the evidence and reasonable 

inferences drawn therefrom, the Board made the following 

findings of fact. 

  The appellants purchased the subject property in 

January 1994 for $176,900 from the executor of the prior 

owner’s estate.  At that time, the improvements consisted 

of only the farmhouse and attached barn.  At all relevant 

times, the property was located in a residential and 

agricultural zone.  On October 12, 1994, Berlin’s Zoning 

Board of Appeal (“ZBA”) granted the appellants a special 

permit to construct and use the property for a farm store, 
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bakery, farm offices, and parking areas.2  In April and May 

1995, the town approved three separate building permits for 

the subject property.  The first permit authorized the 

construction of a $300,000 “controlled atmosphere apple 

storage facility.”  The second permit authorized a $100,000 

renovation to convert the barn into an “agricultural 

store.”  The third permit authorized a $25,000 renovation 

to convert the house into a “farm store and offices, 

kitchen, and sales space.”  By January 1, 1996, all of the 

construction and renovations had been completed, and a 

retail farm store with on-site farm offices was operating 

on the subject property. 

 The  main  building  is  a  two-story, approximately 

2,300-square-foot, 150-year-old colonial-style building 

that was formerly a residence.  It is currently used as 

part of the farm store and offices.  On the first-floor, 

there are three rooms, a kitchen, and a storage area that 

form part of the retail selling space of the farm store.  

The second-floor contains offices and a conference room.  

The basement is unfinished.  There are three one-half 

bathrooms.  The interior finish is of average overall 

                     
2 The parking was actually on an abutting parcel.  The special permit 
contains many conditions including limitations that only Chedco Farm 
trust and the farm store can use the office space, and products grown 
on Chedco Farm must comprise over 50% of the products sold at the farm 
store for at least four months out of each year. 
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quality with mostly wide pine floors, wallpapered walls, 

and drywall or plaster ceilings. 

The attached barn is over 100 years old.  It functions 

as a retail store.  The main floor area is approximately 

2,000 square feet plus a 392-square-foot “bump-out” for the 

cider mill.  There is also a 436-square-foot wing that 

connects the barn with the main building.  The barn has 

wide pine floors, exposed beams, and barn-board walls.  The 

approximately 2,000-square-foot lower level is used for dry 

storage. 

 The controlled atmosphere storage facility is 

essentially new.  According to the Assessor’s property 

record card and the appellants’ expert appraiser, it has an 

area of approximately 6,892 square feet.3  The interior of 

the building is divided into five individual, 

atmospherically controlled storage bays.  Four of the bays 

can accommodate approximately 6,500 bushels of apples each.  

The other bay can accommodate somewhat more.  The total 

storage capacity is approximately 33,600 bushels of apples.       

 The subject property has 200 feet of frontage along 

Central Street that is also known as Route 62.  Route 62 

connects to I-495 about one-half mile from the subject 

                     
3 The Assessors’ expert appraiser only attributed 5,935 square feet, 
plus another 158 square feet for a loading dock to the storage 
facility.  The Board considered the appellants’ expert appraiser’s 
measurements as admissions and found that the area of the storage 
facility was 6,892 square feet.   
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property.  It also provides local access to the surrounding 

towns.  The utilities servicing the site include 

electricity and telephone.   

 The appellants’ expert real estate appraiser 

determined that the highest and best use of the subject 

property was as residential property.  She believed that 

the subject was not a viable farm store complex, because 

its financial history and future prospects showed that it 

was a losing proposition.  One of the appellants, Thomas 

O’Brien, the manager of the operations, testified, among 

other things, about the financial losses that the business 

has incurred over the years and is likely to incur in the 

future.  He also confirmed that there was little demand for 

storage space.  The appellants’ expert appraiser concluded 

that the special permit obtained from the ZBA essentially 

limited the use of the buildings to a farm store and an 

office, and much of the agricultural storage to the Chedco 

Farm Trust.  In addition, she suggested that the storage 

building was an “over-improvement” and probably would only 

be used by a buyer “for dead storage or for auto storage.”  

Relying on a comparable sales approach while attaching a 
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$10.00 per-square-foot contributory value to the warehouse, 

she valued the subject property at $400,000.4 

 The Assessors’ expert real estate appraiser determined 

that the highest and best use of the subject property was 

its present use for predominantly retail purposes in 

conjunction with an agricultural use.  He believed that the 

subject is conducive to “some form of mixed use” in 

accordance with the zoning and an ancillary use “as allowed 

by zoning or likely to be granted by a ‘special permit.’” 

Relying primarily on his sales comparison approach and to a 

lesser extent on his income capitalization approach, the 

Assessors’ expert appraiser estimated the fair cash value 

of the main building and attached barn at $330,000.  

Relying primarily on a cost approach and to a lesser extent 

on an income capitalization method, the Assessors’ expert 

appraiser estimated the fair cash value of the storage 

facility at $350,000.  After adding these two values, he 

estimated the fair cash value of the subject property as a 

whole at $680,000. 

 The Board agreed with the Assessors’ expert appraiser 

and found that the highest and best use of the subject 

property was its current use as a farm store and an apple  

                     
4 The appellants’ expert appraiser determined that the area of the 
storage facility was 6,892 square feet.  Therefore, she calculated that 
it contributed approximately $69,000 in value to the subject property. 
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storage facility.  The Board also found that despite 

different highest and best use determinations, the parties’ 

expert appraisers agreed that the combined fair cash value 

of the land, the main house and the attached barn was 

$330,000.  The Board found that after adjustments, the 

comparable sales submitted by the parties supported this 

estimate of value.  Therefore, the Board also valued this 

portion of the subject property at $330,000. 

 With respect to estimating the added value 

attributable to the storage facility, the Board found that 

the sales comparison approach was not appropriate because 

there were no comparable sales available.  The Board 

further found that the income capitalization method was not 

suitable because the facility lost money, and there was no 

net income to capitalize.  Like the parties’ expert 

appraisers, the Board considered the storage facility a 

special purpose property.  Under the circumstances, the 

Board then relied on the construction cost figure that 

appeared on the April 26, 1995, building permit as the best 

estimate of the cost for constructing that facility.  There 

were no other exhibits or testimony establishing what the 

recently incurred construction costs might have been.  

Mr. O’Brien did not bring any of the relevant construction 

documents with him to the hearing of this appeal, even 
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though the Assessors’ attorney had subpoenaed them 

three days prior to the hearing.  Neither the appellants 

nor the Assessors asserted that the estimate of the 

construction costs on the permit was in any way inaccurate.  

Therefore, given the lack of other evidence in the record, 

the Board found that, under the circumstances, the figure 

appearing on the building permit was the best estimate of 

the construction costs recently incurred in building the 

storage facility.5   

Based on Mr. O’Brien and the appellants’ expert 

appraiser’s testimony, the Board also found that the 

storage facility was overbuilt, that is, the appellants 

spent too much money to build an over-sized and under-

utilized atmospherically controlled storage facility.  The 

appellants’ expert appraiser’s income capitalization 

approach supports the view that the storage facility is a 

financial albatross.6  Even the Assessors’ expert 

appraiser’s income approach supports this view, 

particularly once his income and expense figures are 

realistically adjusted to reflect the correct number of 

bushels that the facility can store and the higher expenses 

                     
5 The Board also noted that in his income capitalization approach, the 
Assessors’ expert appraiser arrived at an estimate of value for the 
storage facility even less than the estimate of the construction costs 
appearing on the building permit.  
6 The appellants’ expert appraiser could not place a value on the 
storage facility using the income capitalization approach because it 
produced a negative cash flow.   
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that are associated with its actual operations.7  

Accordingly, the Board reduced the estimate of the cost to 

construct the facility by 30% to reflect incurable 

functional and external obsolescence and valued it at 

$210,000.  The Board further found that it was not 

necessary to depreciate the estimate of the construction 

costs for physical deterioration because there was none.  

On this basis, the Board found that the fair cash value of 

the subject property on January 1, 1996 was $540,000.  

Using a tax rate of $15.81 per thousand, the Board computed 

the abatement as follows: 

Docket 
Number 

Year Location Assessed 
Value 

Tax Assessed Fair Cash 
Value 

Over- 
Valuation 

F239857 1997 200 Central St. $851,600* $13,463.80* $540,000 $311,600 
*as abated 

 

 

OPINION 

 The Assessors are required to assess real estate at 

its fair cash value.  G.L. c. 59, § 38.  The standard to be 

used in determining fair cash value for taxation 

purposes is “the ‘fair market value, which is the price an 

owner willing but not under compulsion to sell ought to 

receive from one willing but not under compulsion to buy.’”  

Taunton Redevelopment Associates v. Board of Assessors of 

                     
7 Without any adjustments by the Board, the Assessors’ expert 
appraiser’s income capitalization approach produced a value as low as 
$240,000 for the storage facility. 
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Taunton, 393 Mass. 293, 295 (1984), quoting Boston Gas Co. 

v. Assessors of Boston, 334 Mass. 549, 566 (1956).  “A 

proper valuation depends on a consideration of the myriad 

factors that should influence a seller and buyer in 

reaching a fair price.”  Montaup Electric Co. v. Board of 

Assessors of Whitman, 390 Mass. 847, 849-50 (1984). 

 Generally, real estate valuation experts, the Board 

and the Massachusetts courts rely upon three approaches to 

determine the fair cash value of property: income 

capitalization, sales comparison, and cost analysis.  

Correia v. New Bedford Redevelopment Authority, 375 Mass. 

360, 362 (1978).  Actual sales generally “furnish strong 

evidence of market value, provided they are arm’s-length 

transactions and thus fairly represent what a buyer has 

been willing to pay for the property to a willing seller.”  

Foxboro Associates v. Board of Assessors of Foxborough, 

385 Mass. 679, 682 (1982); New Boston Garden Corp. v. 

Assessors of Boston, 383 Mass. 456, 469 (1981); First 

National Stores, Inc. v. Assessors of Somerville, 358 Mass. 

554, 560 (1971).  Both of the parties’ expert appraisers 

relied on a sales comparison approach to estimate the fair 

cash value of the land, main house and attached barn at 

approximately $330,000.8  The Board found and ruled that the 

                     
8 The Assessors’ expert appraiser also relied, but to a lesser extent, 
on an income capitalization approach. 
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parties agreed on the value of these components of the 

subject property.  Accordingly, the Board found and ruled 

that this approach and the estimate of value that was 

derived from it were appropriate and correct for this 

portion of the subject property. 

With respect to the storage facility, the Board found 

and ruled that the sales comparison approach was not a 

suitable way to ascertain its value for the simple reason 

that there were no sales of comparable properties.  

See Montaup Electric Co., 90 Mass. at 850.  Both parties’ 

expert appraisers agreed that the sales comparison approach 

was not a proper method to use to value this portion of the 

subject property because of the lack of market data.  The 

Board also found and ruled that the income capitalization 

approach was unreliable because there were no truly 

comparable rental properties, and the income stream from 

the subject property was not indicative of fair market 

rentals.  See, e.g., Correia, 375 Mass. at 365-68, and the 

cases cited therein.   

“When property is of such a nature or so situated or 

improved that its real value for actual use cannot be 

ascertained by reference to [the] market . . . the standard 

of special value may be resorted to.”  Smith v. 

Commonwealth, 210 Mass. 259, 261 (1911).  “When the 
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property . . . is ‘special purpose property,’ that is, it 

is not of a type frequently bought or sold and is used for 

a special or unusual purpose, the accepted way to determine 

fair market value is reproduction cost less depreciation.”  

Oxford v. Oxford Water Co., 391 Mass. 581, 589 (1984) 

(footnote and citation omitted).  Accordingly, the Board 

ruled that when, as here, dependable market rental and 

expense data is not available to reliably compute value 

using an income capitalization approach, and when, as here, 

there is no indication of market value from comparable 

sales, and when, as here, the property is essentially 

special purpose, a cost analysis may be utilized.  Fairview 

Group Investments v. Board of Assessors of Boston, 20 Mass. 

App. Tax Bd. Rep. 220, 229 (Docket Nos. X-253680, etc., 

February 14,  1997);  see Foxboro  Associates,  385   Mass.

687-88; Correia, 375 Mass. at 364.  Costs recently incurred 

in constructing a property may provide the basis for an 

estimate of that property’s fair cash value.  See Blakely 

v. Board of Assessors of Boston, 391 Mass. 473, 477-78 

(1984); Board of Assessors of Woburn v. Ramada Inns, Inc., 

371 Mass. 894, 895 (1976); Jordan Marsh Co. v. Board of 

Assessors of Quincy, 368 Mass. 322, 324 (1975).    

Under the circumstances present in this appeal, the 

Board found and ruled that the estimate of the construction 
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costs that appeared on the building permit was the best 

approximation in the record of the costs recently incurred 

in building the storage facility.  Neither party disputed 

the amount of these costs.  There was no other reliable 

evidence regarding construction costs.   

“In the cost approach, an improvement’s cost is 

considered to be an indicator of the value of the 

improvement . . . if it were new.”  The Appraisal 

Institute, THE APPRAISAL OF REAL ESTATE (11th Ed., 1996) at 

365. By estimating the depreciation incurred by an 

improvement and deducting this estimate from the 

improvement’s cost, an estimate of its market value can be 

ascertained.  Id.  Depreciation in an improvement results 

from physical deterioration, external obsolescence, and 

functional obsolescence.  Id.  “Physical deterioration 

refers to wear and tear from regular use and the impact of 

the elements.”  Id.  “External obsolescence is created by 

conditions outside the property such as a lack of demand.”  

Id. at 341.  “Functional obsolescence is caused by internal 

property characteristics such as . . . functional 

inadequacy or superadequacy due to size or other 

characteristics.”  Id.; See also Id. at 391.           

Based on Mr. O’Brien and the appellants’ expert 

appraiser’s testimony, the Board found and ruled that it 
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was not appropriate to deduct for physical deterioration 

because the facility was almost new.  The Board also found 

and ruled that it was appropriate to deduct from the 

estimate of the construction costs about thirty percent for 

the facility’s external and incurable functional 

obsolescence.  The evidence indicated that there was little 

outside demand for storage in the facility, and, at any 

rate, the special permit restricted the amount of storage 

that could be offered to others.  Furthermore, the evidence 

indicated that the storage facility was overbuilt and was, 

therefore, “superadequate.”  For these reasons the Board 

ruled that it was proper to deduct for external and 

incurable functional obsolescence.  With respect to the 

land under and around the storage facility, the Board ruled 

that it was not appropriate to add any additional value 

because the value of all of the land was subsumed in the 

estimate of the value of the main house and barn.     

“The board is not required to adopt any particular 

method of valuation.”  Pepsi-Cola Bottling Co. v. Board of 

Assessors of Boston, 397 Mass. 447, 449 (1986).  Nor is 

“the board . . . required to believe the testimony of any 

particular witness but it [can] accept such portions of the 

evidence as appear[s] to have the more convincing weight.  

The market value of the property [can] not be proved with 
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mathematical certainty and must ultimately rest in the 

realm of opinion, estimate, and judgment. . . .  The board 

[can] select various elements of value as shown by the 

record and from them form . . . its own independent 

judgment.”  Assessors of Quincy v. Boston Consolidated Gas 

Co., 309 Mass. 60, 72 (1941).  See also North American 

Phillips Lighting Corp. v. Board of Assessors of Lynn, 

392 Mass. 296, 300 (1984); New Boston Garden Corp., 

383 Mass. at 473; Jordan Marsh Co. v. Board of Assessors of 

Malden, 359 Mass. 106, 110 (1971).  In this appeal, the 

Board ruled that the fair cash value of the subject 

property was best determined by relying on the sales 

comparison approach to estimate the value of the land, main 

house, and barn, and by applying the cost approach to 

estimate the value of the storage facility. 

The burden of proof is upon the appellants to make out 

their right as a matter of law to an abatement of the tax.  

Schlaiker v. Board of Assessors of Great Barrington, 

365 Mass. 243, 245 (1974).  The appellants must show that 

they have complied with the statutory prerequisites to 

their appeal, Cohen v. Board of Assessors of Boston, 

344 Mass. 268, 271 (1962), and that the assessed valuation 

of their property was improper.  See Foxboro Associates, 

385 Mass. at 691.  Owners of special purpose property have 
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the burden of proof even if the property poses unusual 

problems of valuation.  Id. at 691; Reliable Electronics 

Finishing Co. v. Board of Assessors of Canton, 410 Mass. 

381, 382 (1991); Berkshire Life Insurance Co. v. Board of 

Assessors of Pittsfield, 12 Mass. App. Tax Bd. Rep. 34, 40 

(Docket Nos. 152516, etc., October 23, 1989).  The 

assessment is presumed valid until the taxpayers sustain 

their burden of proving otherwise.  Schlaiker, 365 Mass. at 

245.   

The Board found and ruled that the appellants met 

their burden of proving that the subject property was 

overvalued.  Accordingly, the Board decided this appeal for 

the appellants and granted them an appropriate abatement of 

the tax. 

       THE APPELLATE TAX BOARD 

 
 
 
    By: ______________________________ 
      Abigail A. Burns, Chairman 
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Attest:____________________ 
       Clerk of the Board 
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