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 This is an appeal filed under the formal procedure 

pursuant to G.L. c. 62C, § 39, from the refusal of the 

Commissioner of Revenue to abate sales taxes for the 

quarterly periods ended March 31, 1983 through September 

30, 1993. 

 Commissioner Gorton heard the appeal and was joined in 

the decision for the appellee by Chairman Burns and 

Commissioners Egan and Rose. 

 These findings of fact and report are made at the 

request of the appellant pursuant to G.L. c. 58A, § 13 and 

831 CMR 1.32. 

 

 William E. Halmkin, Esq., for the appellant. 

 Timothy R. Stille, Esq., for the appellee. 
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FINDINGS OF FACT AND REPORT 

     Based on testimony and exhibits offered into evidence 

at the hearing of this appeal, the Appellate Tax Board 

(“Board”) made the following findings of fact. 

Dealers Choice Auto Body (“appellant” or “Dealers 

Choice”) was formed as a partnership in 1981 between Ron 

Howard and Mark Elliot.  Since October 1993, Mr. Howard has 

operated the business as a sole proprietorship.  At all 

times relevant to this appeal, the appellant was engaged 

primarily in the auto body repair business.  The appellant 

also repaired and sold used cars, and sold various 

automobile repair and replacement products to end-users.  

In August 1996, the Commissioner commenced an audit of the 

appellant’s books and records to verify compliance with the 

Massachusetts sales and use tax statutes.   

The Commissioner’s Audit Division found that Dealers 

Choice had not filed sales and/or use tax returns since its 

inception in 1981.  As a result of the audit, the 

Commissioner issued to the appellant two Notices of Failure 

to Register and File sales and use tax returns for the 

periods ended March 31, 1983 through December 31, 1995.  On 

January 14, 1997, the appellant, adopting the auditor’s 

calculations, filed sales/use tax returns for the quarterly 
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periods ended March 31, 1990 through September 30, 1993.  

These returns were audited and accepted as filed.   

On September 5, 1997, the appellant filed quarterly 

sales and/or use tax returns for the periods ended March 

31, 1983 through December 31, 1989.  The appellant based 

these returns on the average of the earlier filed returns.  

The returns were accepted as filed, as no business records 

were available for this time period.  The Commissioner did 

not make a deficiency assessment for any period covered by 

the returns.   

 On July 22, 1999, the appellant timely filed forty-

three separate applications for abatement for the quarterly 

periods ended March 31, 1983 through September 30, 1993, 

requesting an abatement of the sales taxes reported on the 

appellant’s quarterly tax returns, plus interest and 

penalties.  The Commissioner denied the abatement 

applications on July 27, 2000.  The appellant seasonably 

filed an appeal with this Board on August 3, 2000, for all 

periods at issue.  Based on these facts, the Board found 

that it had jurisdiction over the subject appeal. 

Ron Howard, owner of Dealer’s Choice, testified on 

behalf of the appellant.  According to Mr. Howard, up until 

1990 approximately eighty-five to ninety percent of the 

appellant’s business was the repair of vehicles owned by 
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rental car companies.  The appellant’s largest client was 

Hertz Rental Car Company (“Hertz”).  The appellant’s 

remaining business was derived from repair services for 

individuals, the repair and sale of used cars, and the sale 

of various repair and replacement products.  After 1990, 

the only rental car company left doing business with 

Dealers Choice was Hertz, representing roughly seventy-

percent of the appellant’s total business.   

Mr. Howard explained the working relationship with the 

rental car companies as follows.  Often the rental car 

companies would provide the parts to be used by Dealers 

Choice.  He further testified that if Dealers Choice had to 

purchase parts, it would use the rental company’s taxpayer 

identification number and not pay a sales tax at the time 

of purchase.  Upon completion of the work, Dealers Choice 

sent to the rental company an invoice for services 

performed, including parts used and, typically, applicable 

sales tax on the sale of the parts.   

Mr. Howard suggested that this was done for the 

benefit of the rental company so that they would receive 

full payment from the insurance company.  First, he 

testified that when the invoice was paid, the sales tax was 

excluded and was retained by the rental company.  However, 

after a review of several invoices, Mr. Howard acknowledged 
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that in many cases Dealers Choice had in fact been paid the 

full amount of the invoice, including the sales tax owed to 

the Commonwealth.  Mr. Howard also acknowledged that there 

were times in which the sales tax was incorporated into the 

part’s line item on the invoice, not separately stated, 

and, therefore, was paid to Dealers Choice.  Mr. Howard 

conceded that in none of the situations in which sales tax 

was collected did Dealers Choice report or remit the tax to 

the Commonwealth. 

During the years at issue, Dealer’s Choice also 

performed repair work for individuals, using parts that the 

appellant had purchased.  Dealers Choice maintained that in 

these situations, sales tax was paid at the time of its 

purchases.  Upon completion of the repair work, the 

appellant would then bill the customer, separately stating 

the charge for labor and the charge for parts.  Again, 

sometimes sales tax was charged and collected, and 

sometimes it was not.  Dealers Choice also sold various 

automobile replacement products directly to end-users.  

Here, too, Dealers Choice paid sales tax at the time of its 

purchase and again, sometimes a sales tax was charged to 

and collected from the customer, and sometimes it was not.  

At no time did Dealers Choice report or remit the sales 

taxes which it had collected.   
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During the years at issue Dealers Choice also 

purchased, repaired and resold used cars.  The appellant 

purchased from insurance companies cars that had been 

damaged in accidents.  The appellant then repaired the 

cars, using parts that it purchased, and later sold the 

repaired cars.  At the time of the vehicle sale, Dealers 

Choice did not collect a sales tax.  Instead, the 

individual making the purchase was required to pay the tax 

directly to the Commonwealth at the time the vehicle was 

registered.   

A sales tax auditor employed by the Commissioner, John 

Lucey, testified on behalf of the Commissioner.  Mr. Lucey 

explained that in conducting the appellant’s audit he 

reviewed certain of the appellant’s records for the period 

1990 through 1995.  Specifically, he reviewed the 

appellant’s profit and loss statements, which listed the 

amount of parts purchased by the appellant for use in its 

business.  Using these amounts, Mr. Lucey calculated the 

appellant’s taxable sales for the quarterly periods March 

31, 1990 through September 30, 1993, and the tax due the 

Commonwealth.   

First, Mr. Lucey attributed seven-and-a-half percent 

of the appellant’s total parts purchased to parts used in 

repairing cars for resale and deducted these purchases from 
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the appellant’s total purchases.  The remaining purchase 

amounts were then increased by twenty-eight percent, 

representing the industry average markup.  The resulting 

“taxable sales” were multiplied by five percent to 

calculate the sales tax owed the Commonwealth.  Based on 

the auditor’s calculations of taxable sales and sales tax 

due, the appellant filed sales tax returns for the 

quarterly periods ended March 31, 1990 through September 

30, 1993. 

 The appellant provided no books or records for periods 

prior to 1990.  Consequently, Mr. Lucey relied on the 1990 

through 1995 profit and loss statements to calculate an 

average amount for parts purchased and allocated these 

amounts to the earlier periods at issue.  Mr. Lucey then 

applied the same formula to calculate sales tax owed the 

Commonwealth for periods ended March 31, 1983 through 

December 31, 1989.  The appellant filed sales tax returns 

for these periods.  However, the amounts reported were less 

than those suggested by Mr. Lucey.   

At the hearing of this appeal, despite the appellant’s 

earlier position that it had not kept records for periods 

prior to 1990, the appellant claimed to have found a box of 

invoices which supports its request for abatement.  The 

Board found, however, that these invoices were of minimal 
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probative value.  First, many of the invoices were for 

periods not at issue in the present appeal.  Second, the 

invoices did not prove that the appellant was not subject 

to the sales tax.  Third, the invoices did not prove that 

any portion of the appellant’s reported sales were exempt 

from taxation.  Finally, the invoices did not prove that 

the appellant’s taxable sales were less than the amounts 

reported on its sales tax returns.   

Based on the evidence presented, the Board found that 

during the periods at issue, the appellant was subject to 

the Massachusetts sales tax as a vendor of automobile 

replacement parts.  The appellant failed to prove that its 

taxable sales were less than those previously reported on 

its tax returns.  The Board further found, and the 

appellant conceded, that on many occasions a sales tax was 

charged to and collected from its customers.  These 

amounts, however, were not reported or remitted to the 

Commonwealth.  Furthermore, the Board found that the 

appellant did not offer reasonable cause for his failure to 

timely file its returns and pay the applicable taxes.   

Accordingly, the Board found that the appellant failed 

to meet its burden of proving that it was entitled to an 

abatement of sales tax, interest and penalties. 
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OPINION 

All “sales at retail,” by a vendor, of tangible 

personal property in the Commonwealth are subject to an 

excise of five percent.  G.L. c. 64H, § 2.  Section 1(18) 

defines a “vendor” as a person engaged in the business of 

making sales at retail, which is a sale of tangible 

personal property “for any purpose other than resale in the 

regular course of business.”  G.L. c. 64H, § 1(13).   

The appellant conceded that it made sales at retail in 

the Commonwealth and, therefore, was subject to the sales 

tax statute.  Upon audit, the Commissioner discovered the 

appellant’s failure to file sales tax returns since its 

inception.  Subsequently, the appellant filed quarterly tax 

returns for the periods ended March 31, 1983 through 

September 30, 1993 in which it reported taxable sales for 

the periods.  The appellant now claims that the amounts it 

reported for these periods were erroneous.  There is a 

presumption that all sales of tangible personal property by 

a vendor are subject to tax “until the contrary is 

established.”  G.L. c. 64H, § 8(a).  The burden of proving 

that a sale is not a sale at retail is upon the vendor, 

unless he receives an exempt certificate from the 

purchaser.  Id.   
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The only evidence the appellant offered was a box of 

invoices purportedly found after the sales tax returns were 

filed.  The appellant argued that these invoices prove that 

it made exempt sales during the years at issue, including 

sales for resale.  Therefore, the appellant argued, the 

“taxable sales” reported on its tax returns should be less.  

Upon review, however, the Board found that the invoices 

were of little probative value.  The Board found that the 

invoices were an incomplete set of records and that they 

did not prove that any particular sales, or any specific 

dollar amount, were exempt from taxation.  Consequently, 

the Board found that the appellant failed to prove that its 

“taxable sales” were less than those reported on its 

quarterly returns.       

Where a service enterprise uses tangible personal 

property in the provision of services, which is 

inconsequential in value and not separately stated on the 

bill to the customer, the service enterprise pays the sales 

tax at the time of its purchase and does not charge its 

customers.  830 CMR 64H.1.1(2)(a).  However, where the 

charge for the property is separately stated from the 

charge for labor, a sales tax is collected from the 

customer based on the amount charged for the property.  

830 CMR 64H.1.1(2)(b)1.   
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Dealers Choice was primarily engaged in the business 

of automotive repair using tangible personal property.  

Generally, Dealers Choice separately stated labor and parts 

on the customer’s invoice.  Consequently, Dealers Choice 

was required to collect a tax based on the amount it 

charged its customers for the tangible personal property.  

See generally Galo Palma v. Commissioner of Revenue,      

24 Mass. App. Tax Bd. Rep. 107, (1998)(sales tax based on 

value of tangible personal property used in taxpayer’s 

business of making cosmetic repairs to vehicles, where 

labor and parts were separately stated on customers’ 

invoice).  Dealers Choice acknowledged that at times it did 

charge and collect sales tax, but that it failed to report 

or remit the taxes to the Commissioner.   

The appellant also sought an abatement for penalties 

and interest.  Pursuant to statute, if a vendor fails to 

comply with the statutory filing (G.L. c. 62C, § 16(f)) and 

payment (G.L. c. 64H, § 2) mandates, a penalty is assessed.  

G.L. c. 62C, §§ 33 and 34.  “The purpose . . . [of the 

statute] is manifest.  The legislature sought to ensure the 

prompt payment of taxes and the prompt filing of returns.”  

Commissioner of Revenue v. Wells Yachts South, Inc., 

406 Mass. 661, 663 (1990).   
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The only means of avoiding the penalty is found 

in subsection (f) of § 33 which provides:  ‘If it 

is shown that any failure to file a return or to 

pay a tax in a timely manner is due to reasonable 

cause and not due to willful neglect, any penalty 

or addition to tax under this section may be 

waived by the commissioner, or if such penalty or 

addition to tax has been assessed, it may be 

abated by the commissioner, in whole or in part.’   

  

Id. at 663 (emphasis added). 

  

What constitutes reasonable cause for purposes of the 

statute is a question of law.  “‘At a minimum, the taxpayer 

must show that he exercised the degree of care that an 

ordinary taxpayer in his position would have exercised.’”  

Blue Jay Corporation v. Commissioner of Revenue, 16 Mass. 

App. Tax Bd. Rep. 134, 135 (1994)(quoting Wells Yachts, 

406 Mass. at 665).  A taxpayer exercising ordinary care and 

business prudence would comply with the statutory 

requisites.  Id.   

In the present appeal, Dealers Choice conceded that it 

made taxable sales during the years at issue, that is 

failed to file sales tax returns prior to the audit, and 

that on occasion it collected sales tax from its customers 

which it failed to remit to the Commissioner.  The 

appellant offered no explanation for this conduct.  

Accordingly, the Board found that the appellant failed to 

prove that it was entitled to an abatement of the accrued 

penalties.   
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With regard to the interest charged to the appellant, 

interest accrues by operation of law.  G.L. c. 62C, § 32.  

Where, as in the present appeal, the taxes are validly due, 

there is no statutory provision for abatement of interest.  

See PPC Constructors, v. Commissioner of Revenue, 26 App. 

Tax Bd. Rep. 426, 436-437 (2001).   

Based on these facts, the Board ruled that Dealers 

Choice was a vendor engaged in the business of making sales 

at retail of automotive repair and replacement parts, and 

that the appellant was statutorily required to charge and 

collect sales tax.  The Board further found that the 

appellant failed to prove that it is taxable sales for the 

periods at issue were less than that reported on its 

quarterly tax returns.  Furthermore, for purposes of 

abating the penalty assessment, the Board found that the 

appellant did not demonstrate reasonable cause for its 

failure to file returns and pay over collected sales taxes. 

It is well established that the taxpayer has the 

burden of proving that he is entitled to an abatement.  

J.C. Penney v. Commissioner of Revenue, 431 Mass. 574, 686 

(2000).  The Board found that the appellant in the present 

appeal failed to satisfy its burden of proving that the 

taxable sales reported on the quarterly tax returns were 

other than retail sales subject to tax.  The Board further 
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found that the appellant failed to prove that its failure 

to file, and collect and remit tax, was not due to 

reasonable cause.  

Accordingly, the Board issued a decision for the 

appellee. 
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