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This is an appeal under the formal procedure pursuant 

to G.L. c. 59, § 5F from the refusal of the appellee to 

abate payments in lieu of taxes on certain real estate in 

the Town of Danvers determined under G.L. c. 59, § 5F for 

fiscal year 2002. 

Former Chairman Burns heard this appeal.  

Commissioners Scharaffa and Egan joined her in the decision 

ruling that the correct tax rate to be applied in 

calculating payments due pursuant to G.L. c. 59, § 5F for 

the subject property was the commercial tax rate. 

 These findings of fact and report are made at the 

request of the appellant pursuant to G.L. c. 58A, § 13 and 

831 CMR 1.32. 

 

John R. Serafini, Jr., Esq. and John E. Darling, Esq. 
for the appellant. 

 
Michael C. Lehane, Esq. and Doris MacKenzie Ehrens, 

Esq. for the appellee. 
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FINDINGS OF FACT AND REPORT 

On the basis of a Stipulation of Facts and exhibits 

submitted by both parties, the Appellate Tax Board 

(“Board”) made the following findings of fact.  The Salem 

and Beverly Water Supply Board (the “Water Supply Board”) 

was created by Chapter 700 of the Acts of 1913, as amended 

(the “Act”).  Under the Act, the Water Supply Board 

established, maintains, and operates a joint water supply 

system for use by the cities of Salem and Beverly.  The Act 

authorizes the Water Supply Board to withdraw water from 

the Ipswich River and to “take or acquire lands, ways and 

easements in Topsfield, Wenham, Hamilton, Beverly and 

Danvers” and build filtration plants and other facilities 

and structures as are necessary for the proper operation of 

the water supply system.  The Water Supply Board annually 

assesses the cities of Salem and Beverly for the capital, 

operational and maintenance costs for this water supply 

system.  The cities then charge their water users rates 

which are based on these assessed costs and each city’s 

costs of operating its own water distribution system. 

Pursuant to Chapter 697 of the Acts of 1951, an 

amendment to the Act, the Water Supply Board took by 

eminent domain the subject property, located in the Town of 

Danvers, for purposes of constructing and maintaining a 
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reservoir and associated apparatus to preserve and purify 

water taken under the authority of the Act.  The subject 

land was taken on April 22, 1953 and consists of 

approximately 454 acres.  The Water Supply Board 

subsequently constructed and, as of January 1, 2001, 

operates a water supply reservoir on this subject property.  

Approximately 312 acres constitute the reservoir, and 

approximately 142 acres constitute surrounding watershed 

land.  The reservoir is commonly known as the Putnamville 

Reservoir and is part of the Salem and Beverly water supply 

system.   

The Putnamville Reservoir is a water storage facility 

that is supplied by water pumped from the Ipswich River.  

The water is then drained through a pipeline and into 

Wenham Lake Reservoir.  The Water Supply Board then drains 

water from Wenham Lake Reservoir into its treatment plant 

in Beverly, treats it, and stores the treated drinking 

water in its underground reservoir.  The cities of Beverly 

and Salem then separately pump drinking water from this 

reservoir into their own water distribution system.  

Putnamville Reservoir is also open to and used by the 

public for fishing, both from the shore and from unpowered 

row boats within the Reservoir itself, as well as walking 

and hiking along its perimeter.  
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Pursuant to G.L. c. 59, § 5F, the Water Supply Board 

is obligated to make a payment-in-lieu of tax (hereinafter 

“PILOT”) to the Town of Danvers based on the value of the 

land it holds in Danvers.  On April 27, 2001, the Board of 

Assessors of the Town of Danvers (“Assessors”) issued a 

determination to the Water Supply Board which valued the 

454 acres of land and structures thereon at $10,686,800.00 

and further provided that the Town intended to use the 

fiscal year 2002 commercial tax rate in calculating the 

fiscal year 2002 § 5F PILOT.  The Water Supply Board 

seasonably filed its appeal with the Board on July 9, 2001.  

On the basis of these facts, the Board found that it had 

jurisdiction over this appeal.   

The parties have stipulated that the value of the 

subject property as of January 1, 2001 for purposes of the 

fiscal year 2002 PILOT was $5,127,000.1  By joint motion, 

the parties requested that the Board rule on the sole 

remaining issue in dispute: the correct tax rate to be 

applied in calculating the § 5F PILOT.  The Assessors 

argued that the commercial tax rate of $16.98 per thousand 

                                                 
1 This value applies to the 142 acres of watershed land.  The parties 
stipulated that no value should have been attributed to the 312 acres 
of land under the reservoir itself.  See Town of Boylston v. 
Commissioner of Revenue and Metropolitan District Commission and 
Massachusetts Water Resources Authority, 25 Mass. App. Tax Bd. Rep. 
790, 802 (2000) (Board ruled that land submerged beneath reservoir 
should not be included in valuation of land used to calculate PILOT 
under G.L. c. 59, § 5G). 
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dollars of value should be used, while the Water Supply 

Board maintained that the residential rate of $12.92 per 

thousand of value should apply.   

For the reasons explained in the following Opinion, 

the Board issued a decision ruling that the commercial rate 

was the appropriate rate to be applied in calculating the 

§ 5F PILOT due from the Water Supply Board. 

 

OPINION 

Pursuant to 831 CMR 1.22, “[i]ssues sufficient in 

themselves to determine the decision of the Board or to 

narrow the scope of the hearing may be separately heard and 

disposed of in the discretion of the Board.”  In the 

present appeal, the parties filed a joint motion requesting 

a legal ruling on the one issue which is dispositive of 

this appeal: the proper tax rate to be applied in computing 

the fiscal year 2002 PILOT under G.L. c. 59, § 5F.  Where, 

as here, there is no genuine issue of material fact and a 

party is entitled to judgment as a matter of law, the Board 

may use 831 CMR 1.22 to hear and decide the appeal.  

See, e.g., Fredyma v. Commissioner of Revenue, 27 Mass. 

App. Tax Bd. Rep. 22, 23-4 (2001), aff’d, 58 Mass. App. Ct. 

1101 (2003). 
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G.L. c. 59, § 5F addresses the tax liability of a 

municipality which holds land in another municipality for 

certain public purposes, including property used for water 

supply purposes.  Section 5F provides that such property is 

exempt from taxation, but that the holding municipality 

shall pay to the municipality in which the land is located 

“the amount which would be assessable for the next 

following fiscal year upon [the property’s] valuation      

. . . .”  However, while § 5F governs the valuation of 

property for purposes of determining the PILOT, § 5F is 

silent regarding the classification of such property and, 

therefore, the tax rate which should be applied to the § 5F 

value to determine the PILOT. 

G.L. c. 59, § 2A(b) requires the Assessors of each 

city or town to classify all real property according to its 

particular usage, see Meachen v. Board of Assessors of the 

Town of Sudbury, 26 Mass. App. Tax Bd. Rep. 385, 390-91 

(2001).  This requirement applies even where the property 

is exempt: 

Real property which is exempt from taxation under 
section five shall be classified according to [] 
guidelines [promulgated by the Commissioner of 
Revenue]. 
   

See also Newton v. Commissioner of Revenue, 384 Mass. 115, 

120 (1981) (“The Commissioner has the power to issue 
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guidelines which comprehend ‘the administration of all laws 

providing for the assessment and classification of 

property.’” (quoting G.L. c. 58, § 1, as appearing in 

St. 1979, c. 797, § 3)).  Guidelines promulgated by the 

Commissioner in Informational Guideline Release 

(“IRG”)  01-401, specifically require the Assessors to 

classify exempt property by reference to § 2A(b).  

Moreover, the classification in § 2A(b) for the two classes 

at issue in this appeal -– residential and commercial –- 

each provide that “[s]uch property may be exempt from 

taxation under other provisions of law.”  G.L. c. 59, 

§ 2A(b).  Accordingly, because the Assessors are required 

to classify all property, including exempt property, under 

§ 2A(B), the Board found that the descriptions governing 

usage classifications in § 2A(b) are applicable to the 

classification of the subject property for purposes of 

computing the PILOT under § 5F. 

Section 2A(b) provides four distinct usage 

classifications, two of which are at issue in this appeal:  

“Class one, residential” and “Class three, commercial.”  

The descriptions of these property classifications are as 

follows: 

“Class one, residential”, property used or held 
for human habitation containing one or more 
dwelling units including rooming houses with 
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facilities designed and used for living, 
sleeping, cooking and eating on a non-transient 
basis . . . .  Such property shall include: (i) 
land that is situated in a residential zone and 
has been subdivided into residential lots . . . . 
 
. . . 

“Class three, commercial”, property used or held 
for use for business purposes and not 
specifically includible in another class, 
including but not limited to any commercial, 
business, retail, trade, service, recreational, 
agricultural, artistic, sporting, fraternal, 
governmental, educational, medical or religious 
enterprises, for non-profit purposes.  Such 
property may be expressly exempt from taxation 
under other provisions of this chapter. 

 

(emphasis added).   

 In reviewing the descriptions for residential and 

commercial properties, the Board found that the Assessors 

properly classified the subject property as commercial 

based on the usage of the property.  The appellant had 

argued that its use of the property was not commercial 

because it derived no profit from holding the property for 

the public functions of treating and storing water on 

behalf of the public.  Moreover, it argued that the 

recreational uses of the subject property were more akin to 

a residential classification.   

First, the Board found that the residential rate could 

not apply because the subject property was not being used 

for residential purposes as defined by § 2A(b).  The 
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subject property, used as a treatment and storage facility 

for a municipal water supply, was not “property used or 

held for human habitation containing one or more dwelling 

units,” nor was it “accessory land, buildings or 

improvements incidental to such habitation and used 

exclusively by the residents of the property or their 

guests,” as is required by § 2A(b).  Moreover, even though 

it was “situated in a residential zone,” the subject 

property was never “subdivided into residential lots” as 

required by the statute.  Accordingly, the Board found that 

the subject property could not satisfy the requirements for 

classification as residential property.   

The Board also found that the lack of any profits 

being generated from the use of the subject property was 

not determinative of its classification as commercial 

property.  Section 2A(b) specifically classifies as 

commercial any property that is held for “service,” 

“recreational,” or “governmental” functions, “for non-

profit purposes,” which “may be exempt from taxation under 

other provisions of the law” and which is “not specifically 

includible in another class.”  Here, the use of the 

property for either service, recreational, or governmental 

functions cannot reasonably be disputed, where the 

appellant held the property for the governmental function 
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and service of storing and treating municipal water, and 

allowed the water and surrounding property to be used by 

the public for the recreational functions of fishing, 

boating, walking and hiking.  The use of the property for 

either service, recreational, or governmental functions is 

sufficient to support its classification as commercial 

property.  See, e.g., McNeil, 396 Mass. at 607 (court 

upheld Board’s determination that property held for 

service-related functions in conjunction with operating a 

nursing home was properly classified as commercial).  

Moreover, as explicitly stated in § 2A(b), property that is 

exempt from taxation may nonetheless be classified as 

commercial.  Even though the sine qua non of exempt 

property is its lack of an entrepreneurial usage,2 the Board 

ruled that the fact that the subject property was not used 

for a business enterprise was not sufficient to prevent its 

commercial classification.  

 Furthermore, the Board found that the zoning of the 

surrounding area as residential did not affect the proper 

classification of the subject property as commercial.  The 

Board has previously found that properties contained within 

                                                 
2 See, e.g.,  Sturdy Memorial Foundation v. Board of Assessors of the 
Town of North Attleborough, 27 Mass. App. Tax Bd. Rep. 235, 248 (2002) 
(“However, to the extent that a[n] [] organization is conducting a 
business for profit, it is not relieving government of a burden and, 
accordingly, its business is not charitable.” (citing Hairenik 
Association, Inc. v. City of Boston, 313 Mass. 274, 279 (1943))) 
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residential zones were nonetheless properly classified as 

commercial where the actual use of the property satisfied 

the commercial usage criteria.  For example, in Hill v. 

Board of Assessors of Sudbury, 17 Mass. App. Tax Bd. Rep. 

46 (1994), the Board addressed the proper classification of 

land “improved with a house, a barn, and             

some agriculturally-or-horticulturally-related accessory 

buildings” and taxed under G.L. c. 61A as agricultural or 

horticultural land.  The land was located within an area 

zoned for residential use.  Id. at 47.  As a result of a 

sale of a 5.32-acre portion of the property, the appellants 

were assessed with a roll-back tax, which the assessors 

calculated with reference to the town’s commercial tax 

rates. Id.  The Board ruled that the assessors properly 

applied the commercial rate, finding that the facts 

indicated that “the land at issue was actively devoted to 

farming” and that it produced sufficient income to produce 

an inference that “the land in issue was consistently used, 

in a business sense, for this production of income.”  Id. 

at 49.  Therefore, while the land was located within an 

area zoned for residential purposes, it was the use to 

which the land “was actively devoted” that controlled its 

classification.  Id.  See also Meachen v. Board of 

Assessors of the Town of Sudbury, 26 Mass. App. Tax Bd. 
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Rep. 385 (2001) (“The Board also ruled that the subject 

property’s presence in a residentially zoned area did not 

preclude the property’s designation as commercial property 

for roll-back tax purposes.”).   

Moreover, considerations of the property’s highest and 

best use is not relevant to the determination of the 

classification of the subject property.  Valuation and 

classification are separate considerations, and highest and 

best use is relevant only to valuation, not to 

classification.  See G.L. c. 59, § 2A(b) (“The assessors 

shall determine the fair cash valuation of such real 

property according to section thirty-eight; and if the city 

or town has been certified by the commissioner pursuant to 

subsection (c) shall classify such property according to 

the following uses . . . .”) (emphasis added); and § 2A(c) 

(“Classification of real property shall not be implemented 

in any city or town until the commissioner has certified in 

writing to the assessors of such city or town that the 

assessments on the real property that they propose to make 

are at full and fair cash valuation as required by section 

thirty-eight and that a majority of its assessors are 

qualified to classify its property.”).  The Board, 

therefore, was not persuaded by the appellant’s arguments 
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concerning the property’s purported highest and best use as 

a residential property. 

Accordingly, the Board ruled that the correct tax rate 

for purposes of computing the G.L. c. 59, § 5F PILOT for 

the subject property is the commercial, and not the 

residential, tax rate. 
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