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This is an appeal under the formal procedure pursuant 

to G.L. c. 62C, § 39, from the refusal of the Commissioner 

of Revenue (“Commissioner”) to abate penalties for late 

payment of estimated personal income tax for the tax year 

ending December 31, 2000. 

Commissioner Gorton heard the appeal and was joined in 

the decision for the appellant by former Chairman Burns and 

Commissioner Egan. 

These findings of fact and report are made at the 

request of the appellant pursuant to G.L. c. 58A, § 13 and 

831 CMR 1.32. 

 

Stephen M. Politi, Esq. for the appellant. 

Frances M. Donovan, Esq. for the appellee. 
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FINDINGS OF FACT AND REPORT 

On the basis of exhibits and testimony submitted 

during the hearing of this appeal, the Appellate Tax Board 

(“Board”) made the following findings of fact.  The 

appellant, Timothy C. Jones (“Mr. Jones”), along with his 

wife, Judith C. Jones (“Mrs. Jones”), filed a joint 

Massachusetts personal income tax return, Form 1, for the 

1999 tax year reporting a tax liability of $18,532.   

For tax year 2000, Mr. and Mrs. Jones timely filed a 

joint declaration of estimated tax, Form 1-ES, and made one 

estimated tax payment of $18,500 with respect to their 2000 

tax year on April 17, 2000.  However, Mr. and Mrs. Jones 

each filed separate income tax returns as married persons 

filing separately for tax year 2000.  According to their 

2000 returns, Mr. and Mrs. Jones had decided to allocate 

the total payment of estimated taxes to Mrs. Jones’ 2000 

Massachusetts personal income tax liability and none to 

Mr. Jones’ liability.1 

On four separate occasions during the 2000 tax year, 

Mr. Jones sold numerous shares of stock, which generated 

long-term capital gains totaling $2,173,508 for the tax 

year.  Mr. Jones paid the outstanding tax liability of 

                                                 
1 On her tax year 2000 income tax return, Mrs. Jones self-reported a 
$1.00 underpayment of estimated tax penalty based upon the $32 
difference between the 1999 joint tax liability of $18,532 and the 2000 
Massachusetts estimated tax payment of $18,500. 
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$70,531 due on the long-term capital gains when he filed 

his tax year 2000 return.  He did not file a Massachusetts 

Form M-2210, Underpayment of Massachusetts Estimated Income 

Tax, with his 2000 tax return.   

By Notice of Assessment dated August 15, 2001, the 

Commissioner gave notice of an addition to tax in the 

amount of $3,888.01, which consisted of interest and 

penalty on the $70,531 tax liability self-reported by 

Mr. Jones on his separately-filed 2000 Massachusetts income 

tax return.  Mr. Jones timely filed an application for 

abatement of the penalty with the Commissioner, which the 

Commissioner denied within six months.  Mr. Jones then 

seasonably filed an appeal with the Board.  On the basis of 

these facts, the Board found it had jurisdiction over this 

appeal. 

Mr. Jones submitted several documents into evidence at 

the hearing.  These included two pro forma returns for 

1999, one for Mr. Jones and one for Mrs. Jones, prepared as 

if Mr. and Mrs. Jones were married persons filing separate 

returns for the 1999 tax year.  According to their separate 

pro forma returns, Mr. Jones’ tax liability for 1999 would 

have been $406 and Mrs. Jones’ tax liability would have 

been $18,800.  Mr. Jones also submitted a pro forma Form M-

2210 for tax year 2000 which he prepared based on concepts 
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in federal income tax regulation (“Treas. Reg.”) § 1.6654-

2(e), which specifically addresses the estimated tax 

obligations of spouses who filed separate returns in one 

year but had filed jointly in the preceding year.  

Mr. Jones argued that he should have been subject to an 

estimated tax penalty of only $26 based on the pro forma 

returns submitted into evidence.  

For the reasons explained in the following Opinion, 

the Board found that Mr. Jones’ estimated tax liability for 

2000 was only $392 and therefore, his estimated tax penalty 

was only $26.  Accordingly, the Board issued a decision for 

the appellant and ordered the Commissioner to abate all 

amounts at issue in excess of an estimated tax penalty of 

$26.  

 

OPINION 

Massachusetts taxpayers have an obligation to make 

estimated tax payments on their income which is not subject 

to withholding.  G.L. c. 62B, § 13 explains this obligation 

as follows: 

Every taxpayer who in any taxable year can 
reasonably expect to receive income taxable under 
chapter sixty-two from sources other than wages 
upon which a tax is required to be withheld under 
section two and for whom the amount of estimated 
tax is more than two hundred dollars shall make 
payments of estimated tax pursuant to section 
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fourteen.  For purposes of this section, the 
amount of estimated tax shall be the amount which 
the taxpayer estimates as the tax due under 
chapter sixty-two with respect to the taxable 
year reduced by the total amount of the credits 
allowed under section 6 of chapter 62 to which 
the taxpayer estimates he will be entitled       
. . . .  

 

However, while § 13 provides what is “the amount of 

estimated tax,” § 14(c) specifically defines an 

underpayment of estimated tax as follows:   

. . . The term “required annual payment” means 
the lesser of 
(i) eighty per cent . . . of the tax shown on the 
return for the taxable year or, if no return is 
filed, eighty  . . . per cent . . . of the tax 
for such year, or 
(ii) one hundred per cent of the tax shown on the 
return of the taxpayer for the preceding taxable 
year, provided the taxpayer filed a return for 
the preceding taxable year and such preceding 
year was a taxable year of twelve months. 
(emphasis added) 
 
In the instant appeal, the taxpayer filed a return for 

tax year 2000 as a married individual filing separately, 

but he filed a joint return with his wife the previous 

year.  The taxpayer argued that the application of the safe 

harbor provision of G.L. c. 62B, § 14(c) in this situation 

is unclear.  Because the Massachusetts estimated tax safe 

harbor rule at § 14(c) is substantially similar to the 

federal estimated tax safe harbor rule at Internal Revenue 
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Code (“Code”) § 6654(d)(1)(B)(ii)2, the taxpayer accordingly 

argued that federal provisions, including their underlying 

interpretive authority, should serve as guidance in 

resolving this uncertainty.  Treas. Reg. § 1.6654-2(e) 

addresses the specific situation of a taxpayer who files a 

return as a married person filing separately in one year 

and a joint return with his spouse in the preceding year, 

providing a formula to determine the taxpayer’s individual 

tax liability from the joint return for purposes of the 

Code § 6654(d)(1)(B)(ii) safe harbor.  This formula 

calculates the tax by multiplying the preceding year’s 

joint tax liability by a ratio equal to the tax for which 

the taxpayer would have been liable if filing a separate 

return over the tax for which the taxpayer and his spouse 

would have been liable if filing separate returns.  

Publication 505 explains that the taxpayer calculates his 

share of the tax on the joint return by multiplying the 

total tax on the joint return by the following formula: 

“The tax you would have paid had you filed a 
separate return 
________________________________________________________________________________________ 

The total tax you and your spouse would have 
paid had you filed separate returns.” 
  

                                                 
2  Code § 6654(d)(1)(B)(ii) provides that the term “required annual 
payment” for estimated taxes shall mean “the lesser of (i) 90 percent of 
the tax shown on the return for the taxable year (or, if no return is 
filed, 90 percent of the tax for such year), or (ii) 100 percent of the 
tax shown on the return of the individual for the preceding taxable 
year.” 
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In the instant appeal, based upon the pro forma 

returns submitted by the appellant for himself and his 

spouse, the accuracy of which the Commissioner did not 

challenge, Mr. Jones’ share of the 1999 joint tax liability 

would be calculated as follows: 

 

$18,532  x   $406 
               _____________    =  $3923 
       $19,206 
 
 

Based on Treas. Reg. § 1.6654-2(e), one hundred percent of 

Mr. Jones’ share of his 1999 tax liability ($392) is less 

than eighty percent of his 2000 tax liability ($56,424.80).  

The appellant thus reasoned that, in accordance with the 

safe harbor provision of G.L. c. 62B, § 14(c), his 

withholding tax penalty should be based on his 1999 tax 

liability of $392, which produces a penalty of $26. 

The Commissioner challenged the appellant’s method of 

discerning his individual 1999 estimated tax liability on 

the grounds that G.L. c. 62C, § 6(a) provides for joint and 

several liability “for the entire tax” shown on a joint 

return.  Therefore, the Commissioner argued that the 

appellant should have included the entire $18,532 from the 

1999 joint return as his 1999 tax liability when evaluating 

                                                 
3  The above calculation actually produces $391.75, which rounded to the 
nearest whole dollar is $392. 
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whether he qualified for the estimated tax safe harbor rule 

of § 14(c).  According to the Commissioner’s argument, 

Mr. Jones underpaid his estimated tax liability by $18,532, 

the lesser of one hundred percent of his 1999 tax liability 

or eighty percent of his 2000 tax liability ($56,424.80).  

However, the Commissioner’s method would actually require 

the appellant and his wife to pay two hundred percent of 

their combined estimated tax liability, one hundred percent 

paid by each, in order to avoid estimated tax penalties in 

circumstances like those at issue.  The Board ruled that an 

interpretation of G.L. c. 62C, § 6(a) that would impose a 

two hundred percent estimated tax liability on taxpayers is 

absurd and thus to be avoided in enforcing that provision.  

See Manning v. Boston Redevelopment Authority, 400 Mass. 

444, 453 (1987) (“A statute or ordinance should not be 

construed in a way that produces absurd or unreasonable 

results when a sensible construction is readily available 

. . . .”). 

The Board ruled that for purposes of evaluating 

whether he qualified for the estimated tax safe harbor 

provision of G.L. c. 62B, § 14(c), Mr. Jones properly 

calculated his 1999 tax liability based on the method in 

Treas. Reg. § 1.6654-2(e).  The specific issue of how to 

determine whether a taxpayer qualified for the estimated 
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tax safe harbor when he filed a joint return in one year 

and a separate return as a married person the next year is 

not addressed by any Massachusetts statute, regulation, or 

other Department of Revenue promulgation.  The concept of 

“the tax shown on the return of the taxpayer” in § 14(c) is 

ambiguous where the returns being compared in (c)(i) and 

(c)(ii) are not filed under the same filing status.  

Therefore, because the Massachusetts estimated tax safe 

harbor provision of § 14(c) is substantially similar to 

Code § 6654(d)(1)(B)(ii), the taxpayer correctly looked to 

federal law for guidance.  See e.g., Commissioner of 

Revenue v. Franchi, 423 Mass. 817, 823 (1996) (“This court 

has consistently adhered to the meaning of Federal tax 

language incorporated into our tax law where no contrary 

legislative intent is apparent.”).  Moreover, it is 

appropriate to look to regulatory provisions in 

ascertaining the meaning of that federal tax provision 

consulted for guidance.  See Id.  According to the 

calculations outlined in Treas. Reg. § 1.6654-2(e), 

Mr. Jones’ estimated tax penalty amounted to only $26, and 

the Board therefore ruled that $26 was the correct 

liability. 

“There is no power to tax unless such authority is 

expressly conferred by statute.  DeStefano v. Commissioner 
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of Revenue, 394 Mass. 315, 325-26 (1985).  Thus, we are 

mindful that ‘[t]axing statutes are to be construed 

strictly against the taxing authority, and all doubts 

resolved in favor of the taxpayer.’”  Commissioner of 

Revenue v. AMIWoodbroke, 418 Mass. 92, 94 (1994) (quoting 

Dennis v. Commissioner of Corps. & Taxation, 340 Mass. 629, 

631 (1960)).  The Board ruled that, in the absence of a 

specific Massachusetts statute or contemporary Department 

of Revenue promulgation, the result which the appellant 

obtained under Treas. Reg. § 1.6654-2(e)(1) was proper.  

Accordingly, the Board issued a decision for the appellant 

and ordered the Commissioner to abate all amounts at issue 

in excess of an estimated tax penalty of $26. 
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