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This is an appeal under the formal procedure pursuant 

to G.L. c. 62C, § 39, from the refusal of the Commissioner 

of Revenue (“Commissioner”) to abate sales taxes for the 

quarterly and monthly periods ending June 30, 1995 through 

September 30, 1996. 

Commissioner Gorton heard the appeal and was joined in 

the decision for the appellee by former Chairman Burns and 

Commissioners Scharaffa and Egan. 

These findings of fact and report are made at the 

request of the appellant pursuant to G.L. c. 58A, § 13 and 

831 CMR 1.32. 

 

Timothy J. Burke, Jr., Esq. for the appellant. 

John J. Connors, Jr., Esq. and Arthur M. Zontini, Esq. 
for the appellee. 
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 FINDINGS OF FACT AND REPORT 

On the basis of a Statement of Agreed Facts and 

testimony and exhibits submitted at the hearing of this 

appeal, the Appellate Tax Board (“Board”) made the 

following findings of fact. 

Ronald DeLia (“Mr. DeLia” or the “appellant”) is 

appealing a determination by the Commissioner of Revenue 

(“Commissioner”) that he is personally responsible for the 

failure of Chiuliu Corporation (“Chiuliu”) to pay sales 

taxes for the monthly tax periods from December of 1995 

through September of 1996 and sales taxes on meals 

(referred to by the parties as “meals taxes”) for the 

quarterly tax periods from June of 1995 through September 

of 1996.   

Chiuliu filed quarterly meals tax returns for the 

periods ending June 30, 1995 through September 30, 1996, 

and monthly sales tax returns for the periods ending 

December 31, 1995 through September 30, 1996 (the “periods 

at issue”).  However, Chiuliu failed to pay the taxes 

reported on these returns for some of the periods at issue 

and only made partial payments for the other periods.  The 

Commissioner sent to the appellant a Notice of Proposed 

Determination of Personal Liability and Deemed Assessment, 

dated December 9, 1998 for the unpaid taxes.  After a 
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 conference with the appellant and his attorney, the 

Commissioner determined that the appellant was personally 

responsible for payment of the outstanding taxes of 

Chiuliu.1  The Commissioner sent the appellant a Notice of 

Determination of Personal Liability and Deemed Assessment 

dated August 4, 2000.  On August 22, 2000, the appellant 

seasonably appealed his abatement denial to the Board.  On 

the basis of these facts, the Board found it had 

jurisdiction over this appeal. 

Chiuliu was incorporated by Edward Nan Liu and Thang-

Sou Chiu and initially operated the restaurant known as 

“Sally Ling’s” in Boston, Massachusetts.  Mr. Liu was the 

President and a director of Chiuliu.  Mr. DeLia acquired an 

interest in Chiuliu as a result of two agreements between 

him and Mr. Liu.  The parties first signed an Asset 

Purchase Agreement (“Agreement”) on February 17, 1995 for 

Mr. DeLia to purchase the assets of Chiuliu.  However, the 

parties were unable to finalize the Agreement because of 

financial constraints on Mr. DeLia.  On May 10, 1995, the 

parties signed a Memorandum of Agreement (“Memorandum”), 

                                                 
1  On March 31, 1997, unsecured creditors filed an involuntary Chapter 
11 petition in Bankruptcy Court, which was converted into a Chapter 7 
action.  On October 30, 2002, the Commissioner received a check for 
$8,524.43 from the bankruptcy trustee for partial payment of the sales 
and meals taxes of Chiuliu.  After application of the payment from the 
bankruptcy trustee, the total amount of taxes, interest, and penalties 
outstanding as of November 21, 2002 was $58,394.39.   
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 which authorized the parties to convert the transaction 

contemplated under the Agreement into a stock transfer 

rather than an asset transfer.  Payments were stretched out 

into the future so as to allow the new restaurant to 

generate income, with a $200,000 payment due from Mr. DeLia 

on November 1, 1996.   

Under the Memorandum, which recited a closing date of 

on or before June 1, 1995, Chiuliu received the right to 

operate under the name “The Grill and Cue” and Mr. DeLia 

received immediate possession of the restaurant.  The 

landlord for the restaurant was S&L  Realty Trust,  whose 

trustees were Mr. Liu and Mr. Chiu.  Mr. DeLia also 

received an option to acquire 60 shares of stock in 

Chiuliu, which were held in escrow pending exercise of this 

option.  Mr. DeLia never exercised this option, but under 

the Memorandum, he held dividend and voting rights with 

respect to eighty percent of the issued stock of Chiuliu, 

except as to “major financial issues of corporate affairs” 

as specified in the Memorandum’s appendix.   

Also under the Memorandum, Mr. Liu remained the 

President of Chiuliu and Mr. DeLia became the corporation’s 

Treasurer and Clerk.  The corporation’s by-laws specified 

that the Treasurer “shall disburse the funds of the 

corporation as ordered by the Board” and that “[h]e shall 
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 promptly render to the President and to the Board such 

statements of his transactions and accounts as the 

President and Board respectively may from time to time 

require.”  Three other investors who were associated with 

Mr. DeLia and thus comprised the so-called “DeLia Group” 

were also appointed as directors, giving the DeLia Group 

control of the Board of Directors.   

In June of 1995, Mr. Liu closed Sally Ling’s and 

Mr. Liu and Mr. DeLia began the process of opening the new 

restaurant.  Mr. DeLia testified that he and Mr. Liu worked 

together on an almost daily basis in preparation for 

opening the new restaurant, including finalizing the design 

of the new restaurant, hiring contractors, attending 

auctions to purchase equipment, and meeting with 

consultants.  Mr. Liu also interviewed management-level 

employees.  The Grill and Cue opened sometime in late 

summer of 1995.  While the appellant testified that Mr. Liu 

would often come to the restaurant and dine with his family 

or business associates free of charge, the evidence 

demonstrated that Mr. Liu was not as present at the 

restaurant nor involved in its day-to-day operations as was 

Mr. DeLia.  
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 The appellant filed with the Secretary of State a 

Certificate of Change of Directors or Officers of Domestic 

Business Corporations that reported the change of officers 

and directors of Chiuliu effective June 1, 1995.  He also 

filed Massachusetts Corporation Annual Reports for the 

years ending December 1, 1995 and 1996 with the Secretary 

of State.  The appellant signed these forms in his capacity 

as Treasurer and Clerk.  Moreover, the appellant was the 

only individual within Chiuliu who had check-signing 

authority and the only officer who reviewed and signed the 

tax returns from June 1, 1995 through September 30, 1996.  

Mr. DeLia testified that Mr. Liu as President established 

the salaries for the restaurant employees.  However, 

Mr. DeLia’s position at the restaurant was one of General 

Manager, which duties included the “day-to-day operations” 

of supervising employees, supervising inventory, and 

hiring, firing, and promoting employees.  He was present at 

the restaurant about sixteen hours a day for seven days a 

week.  Mr. DeLia also testified that as Treasurer, he 

signed the authorization allowing for the payment of 

payroll services as a draw from Chiuliu’s bank account.   
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 The Grill and Cue enjoyed some initial success.  

However, by the end of the year, the business was in 

financial distress.  Chiuliu owed sales and meals taxes to 

the Commonwealth.  Mr. DeLia testified that he had 

difficulty meeting his monthly rental payment to Mr. Liu.  

The appellant also testified that Mr. Liu came to the 

restaurant or called frequently to collect his rent, and 

that he also wrote letters demanding payment of the rent.  

According to Mr. DeLia’s testimony, he explained to Mr. Liu 

that the corporation was not able to meet its tax 

obligations, but that Mr. Liu nonetheless demanded that 

rent be paid timely before all other obligations, and he 

accordingly continued to make visits and telephone calls 

and wrote a particularly coercive letter, which was entered 

into evidence, demanding payment of the rent. 

  For a while, the appellant complied with Mr. Liu’s 

directive to pay the rent before other obligations.  He 

claimed that Mr. Liu would refuse to leave the premises 

without a check.  On April 9, 1996, Mr. Liu as trustee of 

the S&L Realty Trust sent Mr. DeLia a notice of default on 

the rent.  The professional relationship between the two 

officers ultimately disintegrated, with Mr. DeLia filing 

for bankruptcy protection for Chiuliu and Mr. Liu 

attempting to take back the corporation by demanding the 



ATB 2004-43

 return of Mr. DeLia’s escrowed shares of stock.2  At some 

time during the Spring of 1997, Mr. Liu “fired” or 

“evicted” Mr. DeLia by having a sheriff telephone Mr. DeLia 

at the restaurant and demand that he leave the premises. 

On the basis of the foregoing subsidiary findings, the 

Board made the following ultimate findings of fact.  

Mr. DeLia was in control of Chiuliu’s restaurant business 

during the tax periods at issue.  He was Treasurer of the 

corporation and he reviewed and signed the corporation’s 

tax returns, as well as incorporation and annual documents 

filed with the Secretary of State, in that capacity.  As 

the General Manager, Mr. DeLia was present at the business 

sixteen hours a day, seven days a week, and he was in 

charge of the day-to-day activities of the corporation, 

which included supervising employees and inventory and 

hiring, firing, and promoting employees.  Mr. DeLia was the 

only individual with check-signing authority for Chiuliu, 

and he authorized the direct payment for payroll services 

                                                 
2   On January 28, 1997, Mr. DeLia commenced a voluntary action for 
bankruptcy and signed the appropriate forms in his capacity as 
Treasurer.  However, an action by the United States Bankruptcy Trustee 
resulted in the dismissal of the bankruptcy petition.  The bankruptcy 
court found that the petitioners, members of the DeLia Group who held 
options to purchase stock but not the stock itself, had not sought the 
proper corporate authority to commence a Chapter 11 case. 
   On March 28, 1997, Mr. Liu, Mr. Chiu, and Howard Slotnick, the three 
actual shareholders of Chiuliu (“the Liu Group”) filed an action in 
Superior Court to reclaim their ownership and possession rights in 
Chiuliu.  The court determined that Mr. Liu never had the authority to 
sell Chiuliu to Mr. DeLia, because there was a lien on all the assets 
of the corporation.  Accordingly, the court dismissed the action. 
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 from the Chiuliu bank account.  The Board found that 

Mr. DeLia made decisions about which bills were to be paid, 

and he held effective control over the board of directors. 

     Even assuming that Mr. Liu unlawfully demanded that 

rent be paid before taxes, and that he had the authority to 

have Mr. DeLia fired or evicted, Mr. DeLia nonetheless was 

a person responsible for the payment of Chiuliu’s taxes.  

The Commissioner was not required to assess all persons 

responsible for Chiuliu’s liability.  Mr. Liu’s status as a 

possible responsible person for Chiuliu’s unpaid tax 

liability does not alter the fact that Mr. DeLia had the 

requisite control over the corporation’s finances to 

justify the responsible person determination at issue.  

Accordingly, and for the reasons stated in the Opinion, the 

Board ruled that Mr. DeLia was personally responsible for 

the unpaid sales and meals tax liabilities of Chiuliu and 

thus decided this appeal for the appellee. 

 

OPINION 

In the present appeal, Chiuliu incurred sales and 

meals taxes, together with related interest and penalties, 

which it failed to pay.  The failure of Chiuliu to pay the 

assessments resulted in the imposition by the Commissioner 

of personal liability upon the appellant, pursuant to 
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 G.L. c. 62C, § 31A.  The issue presented in this appeal 

is whether the appellant was personally and individually 

responsible for the payment of Chiuliu’s sales taxes, 

including meals taxes, together with the related interest 

and penalties.3 

The sales tax imposed under G.L. c. 64H is a tax that 

a vendor doing business in the Commonwealth collects from 

customers to whom taxable sales are made and then remits to 

the Commonwealth.  Accordingly, it is commonly referred to 

as a “trustee tax.”  Cole v. Commissioner of Revenue, 

25 Mass. App. Tax Bd. Rep. 679 (2000).  G.L. c. 64H, § 16 

provides personal and individual liability on certain 

persons within a corporation for the failure to pay over 

sales taxes: 

Every person who fails to pay to the commissioner 
any sums required by this chapter shall be 
personally and individually liable therefore to 
the commonwealth.  The term “person,” as used in 
this section, includes an officer or employee of 
a corporation . . . who as such officer [or] 
employee . . . is under a duty to pay over the 
taxes imposed by this chapter. 
 

Once the corporation has failed to pay a “trustee 

tax,” the Commissioner may seek to collect the liability by 

making a determination that a “person” is under a duty to 

                                                 
3  Under G.L. c. 62C, § 31A, the responsible person is also liable for 
the interest and penalties imposed upon the tax.  Berenson v. 
Commissioner of Revenue, 14 Mass. App. Tax Bd. Rep. 59, aff’d, 
413 Mass. 831 (1992). 
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 pay the corporate liability and then separately 

assessing the responsible person.  The Massachusetts 

responsible person statute, G.L. c. 62C, § 31A, was 

designed to cut through the shield of organizational form 

and impose liability upon those actually responsible for a 

corporation’s failure to pay over “trustee taxes.”  

G.L. c. 62C, § 31A provides that: 

If a person fails to pay to the commissioner any 
required tax of a corporation or partnership and 
such person is personally and individually liable 
thereof to the commonwealth under . . . section 
sixteen of chapter sixty-four H . . . the 
commissioner shall so notify that person in 
writing at any time during the period of time 
that such assessment against the corporation or 
partnership remains in existence and unpaid      
. . . .  After the expiration of thirty days from 
the date of such notification, such person shall 
be personally and individually liable for the 
tax. 
 

In Commissioner of Revenue v. Brown, 424 Mass. 42, 44 

(1996), the Supreme Judicial Court noted the “close 

parallel between the State and federal statutes concerning 

the duty to pay over” and accordingly upheld the Board’s 

consideration of federal cases on the issue of the 

circumstances giving rise to personal responsibility.  Id.  

In their analysis, the federal courts have examined whether 

the taxpayer had authority over the expenditure of funds, 

regardless of his actual status as an officer or employee, 
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 and thus was actually responsible for the failure to 

withhold or pay over the tax (Godfrey v. United States, 

748 F.2d 1568, 1575 (Fed. Cir. 1984)), or had the final 

word on what bills to pay.  Maggy v. United States, 

560 F.2d 1372 (9th Cir. 1977).   

Factors drawn from the federal case law which have 

guided the Board in making responsible person 

determinations include: 

(1) the contents of the corporate by-laws; (2) 
the authority of the individual in question to 
sign checks; (3) the identity of the individuals 
who signed the tax returns; (4) the payment of 
other creditors, besides the taxing authority; 
(5) the identity of the officers, directors, and 
principal stockholders of the corporation; [and] 
(6) the identity of the individual who hires and 
fires employees; and, most importantly, (7) the 
identity of the individual with significant 
control over the corporation’s financial affairs. 
 

Mandell v. Commissioner of Revenue, 16 Mass. App. Tax Bd. 

Rep. 59, 64 (1994) (finding that, notwithstanding the 

taxpayer’s lack of status as an officer, director or 

shareholder of the corporation, his “various contributions 

to the corporation and many duties which he assumed” 

satisfied the responsible person criteria).  In their 

consideration of the meaning of responsible person, federal 

courts “have explicitly given the word ‘responsible’ a 

broad interpretation.”  Caterino v. United States, 794 F.2d 

1, 5 (1st Cir. 1986).  See also Thomsen v. United States, 
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 887 F.2d 12, 16 (1st Cir. 1989).  The Fifth Circuit 

explains the importance of a broad interpretation of 

responsible person status: “[T]he rationale for the broad 

net of § 66724 responsibility serves as a valuable 

prophylactic purpose: it encourages officers, directors, 

and other high-level employees to stay abreast of the 

company’s withholding and payment of employee’s taxes.”  

Barnett v. IRS, 988 F.2d 1449, 1456-57 (5th Cir. 1993). 

The Massachusetts Supreme Judicial Court has found 

that, absent express authority pursuant to an individual’s 

terms of employment, “the issue of a duty to pay over 

[taxes] turns on whether the facts demonstrate that the 

person assessed had the authority to have the taxes paid.”  

Brown, 424 Mass. at 44 (citing United States v. Rem, 

38 F.3d 634, 642 (2nd Cir. 1994), Purcell v. United States, 

1 F.3d 932, 937 (9th Cir. 1993), Barnett v. IRS, 988 F.2d 

1449, 1454-55 (5th Cir.), cert. denied, 510 U.S. 990 (1993), 

and O’Connor v. United States, 956 F.2d 48, 50-51 (4th Cir. 

1992)).  The factor most probative of responsible person 

liability is thus “significant control over disbursement of 

the company’s funds.”  Gadoury v. United States, 77 F.3d 

460,  (1st Cir. 1996).  Exclusive control over the relevant 

                                                 
4  Internal Revenue Code (“Code”) § 6672 is the federal statutory 
version of responsible person liability upon which the Massachusetts 
statutory provision at G.L. c. 62C, § 31A is modeled. 
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 operations of the corporation is not required, provided 

that the taxpayer’s control is significant.  Gephart v. 

United States, 818 F.2d 469, 473 (6th Cir. 1987); Caterino, 

794 F.2d at 5. A responsible person is anyone with enough 

power over finances to “rock the boat” so as to effect 

corporate action on delinquent trustee tax obligations.  

See also United States v. Kim, 111 F.3d 1351, 1362 (7th Cir. 

1997) (quoting Thomas v. United States, 41 F.3d 1109, 1114 

(7th Cir. 1994) (“All that is required is that the 

individual ‘could have impeded the flow of business to the 

extent necessary to prevent the corporation from 

squandering the taxes it withheld.’”)).5   

 An evaluation of an officer’s duties and other 

circumstances is needed to determine whether responsible 

person status is warranted; carte blanche liability will 

not be imposed merely because of a person’s status as a 

corporate officer, director, employee, shareholder, 

employee or partner.   In Brown, the Supreme Judicial Court 

                                                 
5  The Commissioner has promulgated a regulation which defines a 
“responsible person” as “any person who is or was under a duty to pay 
over taxes imposed on a corporation or partnership by M.G.L. chs. 62B, 
64G, 64H, and 64I.”  830 CMR 62C.31A.1(2).  The Commissioner further 
defines this “duty to pay over taxes” as “an obligation to remit taxes 
that arises from a person’s position, function, or responsibility 
undertaken on behalf of a corporation or partnership.  Such obligation 
need not be a legally enforceable agreement between the corporation or 
partnership and the responsible person.”  Id.  Determination of who is 
a responsible person is made on a case-by-case basis after considering 
the “facts and circumstances of the individual case.”  830 CMR 
62C.31A.1(4).   
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 affirmed the Board’s decision that the treasurer of a 

corporation, who was also a director and a minority 

shareholder, was not a responsible person where “Brown’s 

role in [the corporation] was otherwise limited to raising 

capital and performing long-range financial planning” and 

he “participated in none of [the corporation’s] day-to-day 

operations.”  Brown, 424 Mass. at 43.  Because Brown “had 

no day-to-day management duties, and he had no decision-

making authority over the disbursement of funds,” the 

Supreme Judicial Court hold that the Board was not 

compelled to find that he was under a duty to pay over the 

entity’s taxes.  Id. at 45.   

On the other hand, courts have found that significant 

control over the disbursement of an entity’s funds will 

result in responsible person liability regardless of the 

individual’s lack of status as an officer.  Monday v. 

United States, 421 F.2d 1210, 1218 (7th Cir. 1970). See also 

Slodov v. United States, 436 U.S. 238 (1978).  The Board 

has likewise found that a non-officer can be held 

personally responsible for an entity’s nonpayment of taxes.  

For example, in Mandell v. Commissioner of Revenue, 

16 Mass. App. Tax Bd. Rep. 59, 62 (1994), the Board found 

that the taxpayer worked “either part or full-time” for the 

jewelry shop corporation owned by his spouse, where his 
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 duties included bookkeeping services, check writing and 

signing, and paying bills, both with and without his wife’s 

input. The taxpayer was not a director, officer, or 

shareholder in the corporation during the relevant tax 

periods.  Id.  However, the Board found that “[e]ven though 

he was not an officer, director or shareholder of the 

corporation, [the taxpayer] acted as and in fact was the 

key financial person in the corporation.”  Id. at. 64.  

Some factors cited by the Board were that the taxpayer 

signed “d/b/a” certificates with the city in which the 

corporation was located, he identified himself as the 

treasurer of the corporation on corporate resolutions and 

bank signature cards, and he signed leases, financing 

agreements, and promissory  notes related to the financing 

of the corporation.  Id.    

A responsible person cannot avoid liability by showing 

that he acted under instructions when he  paid other 

creditors instead of the government.  See Greenberg v. 

United States, 46 F.3d 239, 243-44 (3rd Cir. 1994). Indeed, 

“the `Nuremberg defense’, as some courts have referred to 

it, is not available” in these circumstances.  Thosteson v. 

United States, 304 F.3d 1312, 1318-19 (11th Cir. 2002).  In 

London v. Commissioner of Revenue, 23 Mass. App. Tax Bd. 

Rep. 148, 152 (1997), the Board relied on the facts that 



ATB 2004-52

 the appellant was the corporation’s sole shareholder, 

held the positions of president and treasurer, and 

possessed check-signing authority, “which she exercised on 

a regular basis.”  The Board found the appellant to be 

personally responsible, rejecting the appellant’s defense 

that her husband was in sole control of the management of 

the business and she merely acted at his direction.  See 

also Karet v. Commissioner of Revenue, 23 Mass. App. Tax 

Bd. Rep. 142, 147 (1997) (Board gave little weight to 

appellant’s “self-serving” testimony that the chief 

financial officer whom he had hired, and not he, had the 

authority over the day-to-day financial affairs of the 

corporation, where the evidence established that the 

appellant had 50% stock ownership, held the corporate title 

of president, possessed and exercised check-signing 

authority, signed corporate tax returns, and determined 

which creditors were to be paid).   

In disputing the Commissioner’s assessment of 

responsible person liability, the appellant emphasized that 

he was acting at the direction of the President of Chiuliu, 

Mr. Liu, in diverting trustee tax funds.  The factors he 

cited  included the corporation’s by-laws which specified 

that the Treasurer “shall promptly render to the President 

and to the Board such statements of his transactions and 
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 accounts as the President and Board respectively may 

from time to time require,” Mr. Liu’s involvement in the 

planning stages of the Grill and Cue’s operation, Mr. Liu’s 

appearances at the restaurant while attempting to collect 

his rental payments, and Mr. Liu’s authority as President 

of Chiuliu and trustee of S&L Realty. 

 However, as previously explained, the Board does not 

credit the appellant’s testimony that he merely acted at 

the direction of Mr. Liu.  Cf. London,  23 Mass. App. Tax 

Bd. Rep. at 152.  Here, the appellant as Treasurer and 

General Manager exercised much authority over the Grill and 

Cue’s operations.  He had the responsibility of overseeing 

the day-to-day operations of the corporation including the 

hiring, firing and promoting of employees; he held the 

corporate titles of Treasurer and Clerk and signed 

incorporation and other annual documents with the Secretary 

of State in that capacity; he held effective control of the 

board of directors; he authorized payment from Chiuliu’s 

bank account for payroll services; he was the only 

individual to possess and exercise check-signing authority; 

he was the only individual to sign corporate tax returns; 

and together with other members of the DeLia Group he held 

the dividend and voting rights with respect to eighty 

percent of the issued stock of Chiuliu.  The Board found 
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 that Mr. DeLia satisfied the factors outlined in Mandell 

sufficiently for imposition of responsible person 

liability.  See 16 Mass. App. Tax Bd. Rep. at 64.    

Mr. DeLia’s responsibilities are in stark contrast to 

those of the appellant in Brown, where that appellant “had 

no day-to-day management duties, and he had no decision-

making authority over the disbursement of funds.”  Brown, 

424 Mass. at 45.  Moreover, the Board has previously found 

an individual to be personally responsible even while 

acknowledging that others not so assessed might be 

responsible as well.  See London, 23 Mass. App. Tax Bd. 

Rep. at 149 (upholding the Commissioner’s responsible 

person assessment against the appellant “[n]otwithstanding 

[her husband’s] involvement in the management of [the 

corporation]”).  Therefore, the Board gave little weight to 

Mr. DeLia’s assertions that he was not responsible for the 

back taxes of Chiuliu.  
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 The Board found that the appellant, Mr. DeLia, was 

a person who was responsible for Chiuliu’s unpaid sales 

taxes, including meals taxes.  Accordingly, the Board 

issued a decision for the appellee in this appeal. 
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