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COMMWEALTH OF MASSACHUSETTS 
 

APPELLATE TAX BOARD 
 
 
HARBOR DREAMS, LLC  v.  BOARD OF ASSESSORS OF 

 THE TOWN OF HINGHAM 
 
 
Docket Nos.: F264735, F266788   Promulgated: 
        February 10, 2004 
 
 
 These are appeals under the formal procedure, pursuant 

to G.L. c. 59, §§ 64 and 65, from the refusal of the 

appellee to abate taxes on certain real estate in the 

Town of Hingham owned by and assessed to the appellant under 

G.L. c. 59, §§ 11 and 38, for fiscal years 2002 and 2003. 

 Commissioner Egan heard these appeals. Former- Chairman 

Burns and Commissioners Scharaffa, Gorton, and Rose joined 

her in the decisions for the appellant. 

 These findings of fact and report are made pursuant to 

a request by the appellee under G.L. c. 58A, § 13, and 831 

CMR 1.32. 

 

 Saul  J. Feldman, Esq.  for  the  appellant.                        

     James  A. Toomey, Esq. and Stacey G. Bloom, Esq. for 

the appellee. 

FINDINGS OF FACT AND REPORT 

 
A. JURISDICTION 

At all material times, appellant Harbor Dreams, LLC 

(“appellant”) was the assessed owner of an approximately 

one-acre parcel of land (43,622 square feet) and 
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improvements located at 15 Merrill Street in the Town of 

Hingham.  For fiscal year 2002, the appellee Hingham Board 

of Assessors (“appellee” or “assessors”) valued the subject 

property at $3,000,000 and assessed a real estate tax, at 

the rate of $11.72 per thousand, in the amount of $35,160.  

For fiscal year 2003, the assessors valued the property at 

$5,507,000 and assessed a real estate tax, at the rate of 

$11.47 per thousand, in the amount of $63,165.  The 

appellant timely paid its fiscal years 2002 and 2003 real 

estate taxes.   

 The appellant timely filed its fiscal year 2002 

application for abatement with the assessors on January 31, 

2002.  Pursuant to a written extension allowing an 

additional 30 days for the assessors to act on the 

application, the application was deemed denied on May 30, 

2002.  The appellant timely filed its fiscal year 2002 

appeal with this Board on June 25, 2002.The appellant timely 

filed its fiscal year 2003 application for abatement with 

the assessors on January 29, 2003.  The assessors denied the 

application on February 10, 2003 and the appellant timely 

filed its fiscal year 2003 appeal with this Board on March 

7, 2003. 

 On the basis of these facts, the Board ruled that it 

had jurisdiction to hear the appellant’s fiscal years 2002 

and 2003 appeals. 

 
 B. INTRODUCTION 
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 At the hearing of these appeals, the appellant offered 

the testimony of: Harry McLellan, a carpenter who performed 

construction work on the subject property; Thomas Hastings, 

a real estate developer and the principal “owner”1 of 

appellant; and Emmit Logue, a real estate appraiser.  The 

assessors offered the testimony of Richard Lane Partridge, 

Director of Assessing for the Town of Hingham.  In addition, 

at the request of the appellee, the Board  member  

who heard the appeals viewed the subject property. 

On the basis of the testimony and the exhibits introduced 

into evidence at the hearing, and the Board member’s view, 

the Board made the following findings of fact. 

 The appellant acquired the subject parcel on 

January 29, 1998 for $509,000. At the time of its purchase, 

the parcel was vacant land.  The appellant began 

construction of a single-family residence on the parcel in 

2000 and the construction was complete in 2001.  The home 

was built at the direction of Mr. Hastings, for the use of 

Mr. Hastings and his family as their principal residence.  

The primary issues raised in these appeals are the value to 

be attributed to the unfinished dwelling as of the 

January 1, 2001 valuation date for the fiscal year 2002 

appeal and whether the cost of construction or evidence of 

                                                           
1 Mr. Hastings testified that he was the “owner” of the appellant, which 
was a limited liability corporation (“LLC”). Under G.L. c. 156C, § 2, 
LLCs have “members” and “managers” but not “owners.”  For purposes of 
these appeals, the nomenclature is not important, other than to 
underscore the fact that Mr. Hastings considered himself to be in 
control of the appellant and had the subject property developed 
according to his specifications. 
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comparable sales is the best evidence of value for the 

subject property. 

 
C. PROPERTY DESCRIPTION 
 

 1. Neighborhood Characteristics 

 The subject property is situated in the Crow Point 

section of Hingham overlooking Hingham Bay. Crow Point was 

originally developed around the beginning of the twentieth 

century as primarily a summer area and has gradually filled 

in over the years with the most recent subdivision 

development occurring in the 1970s.  Most of the dwellings 

are situated on lots of 20,000 square feet or less with only 

a few sites, including the subject, containing in excess of 

half an acre.  The Crow Point peninsula, where the subject 

is located, includes a majority of lots under 15,000 square 

feet.  For example, of the eleven properties fronting on 

Merrill Street, six have less than 12,000 square feet of 

land, four have between 15,000 and 30,000 square feet of 

land and only one, the subject, has in excess of 40,000 

square feet of land. 

 Prices paid for homes in the Crow Point area vary 

widely depending on the views of Hingham Harbor or Hingham 

Bay.  In calendar years 2000 and 2001, prices for Crow Point 

homes ranged from $250,000 to $1,800,000.  The mean sale 

price was $545,000 in 2000 and $625,300 in 2001 and the 

median price was $405,000 in 2000 and $520,000 in 2001.  Of 

the twenty-five sales identified by the appellant’s 

appraiser, most of the sales were in the $350,000 to 
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$700,000 range, with two sales between $900,000 and 

$1,000,000 and two sales in excess of $1,000,000. 

 

 

 2. Description of Residence 

 The building consists of a two-story wood frame single-

family residence with fourteen rooms, including six 

bedrooms, six baths and two half-baths, containing in total 

approximately 9,600 square feet of gross living area.  The 

total gross living area includes roughly 3,700 square feet 

on the first floor, 3,900 square feet on the second level 

and 2,000 square feet on the basement level, which is 

approximately two-thirds finished and opens at the grade 

level of the rear yard.2 

 The first floor contains a state-of-the-art kitchen 

with the finest in amenities; a dining room containing a 

brick fireplace with granite hearth and marble mantle; a 

cherry-wood paneled library with built-in bookcases; a 

sunken living room containing a fireplace, built-in salt-

water aquarium and built-in closets and shelving; and a 

family room with wet bar and related amenities and an 

attached porch at the northwest corner. 

 The second floor contains five bedrooms with ample 

closet space, including a master bedroom suite with private 

                                                           
2 The subject lot slopes down toward Hingham Bay.  The home is situated 
on the lot in such a way that the first floor is at grade level at the 
front of the house and the lower level is at grade level at the rear of 
the house. 
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bath and Jacuzzi; two other bedrooms with private baths; and 

two bedrooms which share a bathroom.  A sixth room is used 

as an office and has a private bath and closet, a wet bar, 

and access through French doors to a large balcony, which is 

also accessible from the master bedroom and a second 

bedroom.   

 The lower level contains a playroom with a large walk-

in closet, attached enclosed porch and stained glass window; 

a family room with fireplace; a “café” with gas range, 

granite countertops and refrigerator; a spa area with 

sauna, steam room and half bath; and a climate-controlled 

wine cellar. 

 Doors on the lower level lead to the rear yard, a rear 

patio area and a 40’ by 18’ by 8.5’ deep “vanishing edge” 

pool and outdoor Jacuzzi.  A fixed dock extends from the 

rear of the property into Hingham Bay.  Lighted stairways 

and pressure-treated wood walkways leading to the dock are 

also located at the rear of the property.  

 Other significant features of the property include: an 

attached four-car garage; gas-fired radiant heating and 

central air conditioning throughout the home; hardwired 

smoke and heat detectors; motion detectors in windows and 

doors; push button security gate access to rear yard and 

dock; interior and exterior intercom system; central vacuum 
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cleaner system; and a built-in BOSE home entertainment 

system.   

 It is agreed by the parties that the condition and 

finish of the building and amenities are excellent.  The 

building materials, cabinetry, appliances, kitchen and 

bathroom fixtures and other amenities are all first-rate 

and the owner certainly spared no expense in the 

construction of his home.  It is also agreed that the views 

of the harbor from the home are unobstructed and 

spectacular.  The parties disagree, however, as to whether 

the fair cash value of the property can best be determined 

by adding the owner’s construction costs to the value of 

the land or by determining what a willing buyer would pay 

for the property on the relevant assessment date based on 

the sale price of comparable water-front properties. 

 

 D. PARTIES’ VALUATION APPROACHES 

 The appellant’s valuation witness relied on the 

comparable sales approach to value and rejected the cost 

approach because he was of the opinion that the dwelling 

was an “over-improvement” for the site and, therefore, the 

owner could not recapture his costs if the property were 

put on the market.  The witness determined that the 

dwelling’s 9,600 square foot living area is substantially 
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larger than most recently constructed residences in the 

area, particularly for parcels like the subject containing 

only one acre.  The land area to building area ratio for 

the subject property is only 4.5 to 1.0, compared to over 

twice that ratio for other newly constructed colonials 

which the witness surveyed in the South Shore area.  

Further supporting his opinion, he referenced the fact that 

the subject dwelling’s setback is only twenty-five to 

thirty feet from the street, and even less from properties 

on either side, resulting in little privacy for the 

dwelling other than the rear of the property facing Hingham 

Bay. 

 The appellant’s valuation witness also pointed to the 

larger site areas in other waterfront sections of Hingham, 

such as Worlds End and Ring Bolt Farm, which allow for 

greater setbacks and more privacy than offered by the 

subject.  He also found examples of recently constructed 

waterfront residences on smaller lots, such as the subject, 

which offered considerably more privacy than the subject 

because the residences were situated off the street at the 

end of a long driveway or were located in exclusive 

neighborhoods off private roads.  The witness found that 

buyers of high-end waterfront properties expect a greater 

setback and more privacy than offered by the subject 
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 In addition to the site issue of privacy and setback, 

the appellant’s valuation witness was of the opinion that 

the residence is an over-improvement for the Crow Point 

neighborhood.  The subject property is by far the largest 

and most valuable residential property on Crow Point, where 

the median price in 2001 was approximately $520,000 and the 

highest price paid to date was $1,800,000.  Most of the 

lots contain less than 15,000 square feet and only a 

handful have more than one-half acre parcels.  The witness 

was of the opinion that, as the largest and most valuable 

property in the neighborhood, the subject’s value was 

adversely impacted by the value of the surrounding 

properties in the neighborhood.  For all of these reasons, 

the appellant’s witness concluded that the cost approach 

would not be appropriate for estimating the market value of 

the subject property because the approach could not 

accurately account for the issue of the dwelling’s over-

improvement of the site and neighborhood. 

 In contrast, the assessors’ witness relied on both the 

cost and comparable sales approach to value, finding that 

his comparable sales analysis, as adjusted, supported his 

conclusion that the owner’s construction costs plus the 

value of the vacant parcel represented the best evidence of 

the subject property’s value.  Both parties agreed that the 
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total construction cost for the residence was $3,700,000 

and both parties’ valuation witnesses used essentially the 

same comparable land sales and comparable residence sales 

to support their respective positions.3  However, the 

witnesses varied widely in the adjustments they made to the 

sales prices of their comparables in arriving at an 

indicated value for the subject property.   

Accordingly, the Board was called upon to weigh the 

witnesses’ comparable sales analyses to determine whether 

construction costs, when added to the value of the vacant 

parcel, were a reliable indicator of value or whether market 

sales supported the appellant’s contention that the subject 

residence was an over-improvement, rendering construction 

costs an unreliable indicator of value.  To properly 

evaluate the parties’ respective positions on this issue, 

the Board first analyzed the parties’ evidence concerning FY 

03, because construction of the property was complete as of 

the relevant assessment date of January 1, 2002.  Once the B 

oard determined the appropriate approach and value of the 

property as completed, the Board could then allocate that 

value to the previous fiscal year based on the status of 

construction as of January 1, 2001. 

 

 E. BOARD’S FINDINGS REGARDING FY 03 VALUE 

                                                           
3 In addition to the sales on which the assessors’ witness relied, the 
appellant’s witness found additional sales which he used in his 
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 The assessors’ witness relied on three comparable 

sales in his market approach.  The appellant’s valuation 

witness used these three sales and four others to reach his 

opinion of value.  The Board addresses first the three 

sales on which both parties relied. 

 The first such sale is 17 Martin’s Cove in the Worlds 

End section of Hingham.  Worlds End is located on the 

opposite side of Hingham Harbor from the subject’s Crow 

Point location.  The property consists of a 2.02-acre site 

with approximately one hundred and thirty-five feet of 

street frontage and an estimated four hundred and thirty 

feet of frontage on Hingham Harbor.  The site is improved 

with a “California Ranch” style dwelling containing nine 

rooms, four bedrooms, three and a half baths and a gross 

living area of approximately 4,785 square feet, which 

includes a 1,305 square foot finished basement.  The 

property was constructed in 1950 but has been substantially 

upgraded over the years and was in very good condition at 

the time of sale.  The property also includes a dock. 

 The property is located on a quiet subdivision 

characterized by substantial single-family residences on 

parcels ranging from one to two acres.  It is a more 

desirable and valuable residential area than the Crow Point 

                                                                                                                                                                             
analysis. 
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section. The property sold in September 2000 for 

$2,700,000.   

The appellant’s witness acknowledged that the property 

was overall inferior to the subject due to its smaller 

dwelling size, lesser quality of construction, greater 

effective age and inferior docking facilities.  

Accordingly, he believed that the time-adjusted price for 

this property as of January 1, 2002, $2,850,000, is less 

than could be justified for the subject and the Board 

agreed. 

However, the upward adjustments which the appellee’s 

witness made to this sale price were well beyond those 

which would be appropriate.  The witness nearly doubled the 

sale price by adjusting it upward by $2,430,200 for FY 03, 

for a total indicated sale price of $5,130,200.  Were such 

large adjustments necessary, the basic comparability of the 

property would be called into question.  Further, there is 

no adequate explanation for the witness’ failure to adjust 

for the fact that the comparable parcel was twice the size 

of the subject and its superior neighborhood, and the 

upward adjustment of $400,000 because the comparable had a 

view of the harbor instead of the bay.  The Board found 

that the time-adjusted sale price of $2,850,000 was less 

than the fair market value of the subject but that the 
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assessors’ adjustments to reach a more than $5,000,000 

adjusted sale price were excessive. 

The second sale on which both parties relied was 

355 Atlantic Avenue in Cohasset.  The property consists of a 

1.31-acre site improved with a two-story plus attic stucco 

residence containing fourteen rooms, five bedrooms, three 

and one-half baths and a gross living area of approximately 

4,889 square feet.  The dwelling was built in 1914 but is 

excellent quality construction and included five fireplaces, 

several porches and a large detached three-car garage.  The 

site has a panoramic view of the ocean and the rocky 

Cohasset coastline and is set back nearly one hundred feet 

from Atlantic Avenue behind a row of trees.  The residence 

required updating at the time of sale but was in generally 

good condition.  The property sold in January 2001 for 

$3,200,000. 

The Board found, on the basis of the uncontroverted 

testimony and report of the appellant’s valuation witness, 

that this comparable is situated in one of the most valuable 

residential areas of Eastern Massachusetts.  The median 

price paid for single-family residences in this area during 

2001 was approximately $1,000,000, in contrast to 

approximately $520,000 for the Crow Point area during the 

same time frame.  The Cohasset waterfront along Atlantic 

Avenue and Jerusalem Road includes a substantially higher 

percentage of million dollar homes than the Crow Point area, 

and the comparable also has the added advantage of an 
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excellent view of the Atlantic Ocean.  In addition, the 

comparable is benefited by a slightly larger parcel than the 

subject and has considerably more privacy than the subject, 

given the greater setback.  The comparable is inferior to 

the subject in living area, overall quality given the need 

for updating, and the lack of a dock. 

Weighing the pluses and minuses of the property 

compared to the subject, the appellant’s valuation witness 

determined that the time adjusted sale price of $3,350,000 

as of January 1, 2002, was generally an accurate indicator 

of the subject’s value, with the subject perhaps being 

slightly superior to this comparable.   

The assessors’ witness, however, once again made 

substantial adjustments to the sale price, adjusting it 

upward by $1,736,500 to arrive at an indicated sale price of 

$4,936,500.  The Board found these adjustments to be 

excessive, particularly because no offsetting adjustment was 

made for the clearly superior location of the comparable. 

The final comparable sale property on which both 

parties relied was located at 35 Windsor Street, in Duxbury.  

The property consists of a 60,350 square foot lot with 200 

feet of frontage on Duxbury Bay.  It is improved with a 

reproduction Nantucket colonial built in 1998.  The 

construction quality is excellent.  The property sold in May 

2000, for $3,250,000.   

The dwelling includes thirteen rooms, five bedrooms, 

six baths, and two half baths.  The gross living area of 
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6,100 square feet is divided between 5,200 square feet on 

the main and second floors and nine hundred square feet on 

the lower level.  Special features of the residence include 

central air conditioning, seven zone heating system, central 

alarm, ash floors, mahogany insulated doors and Carolina 

millwork.  The dwelling also includes a custom, state-of-

the-art kitchen, private baths for each bedroom, including 

his and hers baths in the master suite and extensive closet 

space throughout.  There is also an au-pair suite above the 

detached two-car garage.   

The comparable is of similar quality construction to 

the subject but has considerably less living area.  It has 

excellent views of Duxbury Bay but does not have a dock or 

deep-water access as does the subject.  However, the 

comparable has a larger, more private site and is located in 

a neighborhood of larger, generally private homes, including 

an abutting 2.3-acre lot which cannot be subdivided.  Values 

in the immediate area of the comparable along Duxbury Bay 

are considerably higher than at Crow Point. 

Although the appellant’s valuation witness was of the 

opinion that the advantages and disadvantages of the 

comparable roughly approximated each other so that the time-

adjusted sale price of $3,600,000 was approximately equal to 

the value of the subject for FY 03, the assessors’ witness 

adjusted the price upwards by $1,461,900 to arrive at an 

indicated sale price of $4,811,900.  Although the assessors’ 

witness acknowledged that the Duxbury site was superior to 
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the subject’s, the Board found that the $50,000 adjustment 

was inadequate to account for the privacy available at the 

site and significantly higher values in the neighborhood of 

the comparable.   

In addition to the three sales which the assessors’ 

witness also used, the appellant’s valuation witness relied 

on four other sales to support his opinion that the 

assessors’ value exceeds the subject property’s fair cash 

value.  Of these four remaining sales, three were of 

properties that he considered inferior to the subject and 

one was considered superior.  The witness used these sales, 

together with the three on which both witnesses relied, to 

establish a range of value within which to place the 

subject.   

The first comparable sale property is located at 

12 Ring Bolt Road in Hingham.  The property is located on 

the Weir River approximately two miles east of Crow Point.  

It is located on a 1.76-acre site and is improved with a 

two-story wood frame colonial built in 1996.  The dwelling 

is a Richardson-designed-and-built, Federal reproduction and 

includes ten rooms, four bedrooms, four and one- half baths, 

and a gross living area of 5,197 square feet, of which 624 

square feet are located on the lower level with walkout 

access at the rear.  The residence has excellent quality 

construction and special features include granite 

countertops in the custom kitchen, au pair suite above the 

garage, four fireplaces, central air conditioning and a 
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vanishing edge pool.  The property has two hundred and fifty 

feet of frontage on the Weir River and a water view but no 

dock. 

The property sold in November 2002 for $2,100,000 with 

a time-adjusted sale price of $2,000,000 as of January 1, 

2002.  It is located in a recently developed subdivision 

where house lots generally range from 30,000 square feet to 

three acres with considerable privacy, versus the prevailing 

half-acre parcels in the Crow Point area with limited 

privacy.  The Ring Bolt Farm subdivision also includes 

residences in the $800,000 range compared with a median 

price of $520,000 in the Crow Point area.  The appellant’s 

valuation witness recognized that although this comparable’s 

neighborhood was superior and its construction quality 

excellent, it was generally inferior to the subject in terms 

of dwelling size, water view, and lack of a dock.   

The second sale was of property located at 186 Otis 

Street, Hingham.  The property is located on Otis Hill, 

which is adjacent to Crow Point and approximately one-half 

mile from the subject.  The parcel is 23,017 square feet in 

size and is improved with a two-story, wood-frame colonial 

residence with a gross living area of 6,100 square feet.  

There are twelve rooms, four bedrooms, and five and a half 

baths.  The dwelling was constructed in 1926 but both the 

interior and exterior were substantially renovated just 

prior to the sale.  There is also an attached three-car 

garage.  The residence is situated on a knoll overlooking 



 ATB 2004-73

Hingham Harbor but is separated from the water frontage by 

Otis Street.   

This sale occurred in February 2001 for $1,750,000.  

The buyer also spent approximately $100,000 for landscaping 

after the purchase.  Adding this expenditure to the purchase 

price and adjusting the sale for time, the appellant’s 

witness adjusted the sale price to $1,925,000 as of the 

relevant assessment date for fiscal year 2003.  Although the 

property is similar to the subject in terms of the 

character, size and density of the surrounding residential 

properties and includes an excellent view of Hingham Harbor 

from an elevated home site, its lack of water frontage and 

dock, smaller living area and lesser quality construction, 

interior finish and amenities make it overall an inferior 

property to the subject. 

The next comparable sale property is located directly 

across the street from the subject at 16 Merrill Street.  

The parcel is 16,553 square feet and is improved with a two-

story, wood-frame single-family residence with a walk-up 

attic.  The dwelling contains twelve rooms, six bedrooms, 

three and a half baths, and has a gross living area, 

excluding the attic, of 5,006 square feet.  The residence 

was originally built in 1895 as a summer home but was 

substantially renovated and modernized by the seller in the 

three years prior to the sale.  The upgrades included new 

heating and electric systems, and a new kitchen and baths.  

At the time of the sale, the property was in overall good to 
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excellent condition.  The property is situated at one of the 

highest elevations on Crow Point with a view of Hingham Bay, 

although the view is partially obstructed by the subject 

property. 

The sale occurred in December 2000 for $1,800,000.  The 

appellant’s witness adjusted the sale price to $1,900,000 as 

of the January 2002 assessment date for fiscal year 2003.  

Although the property is obviously similar to the subject in 

terms of its overall neighborhood characteristics, it is 

inferior to the subject due to its lack of water frontage 

and dock, its partially-obstructed water view, the dwelling 

size, and is somewhat inferior in terms of the overall 

quality, workmanship and condition of the dwelling.   

The final comparable is located at 39 Coolidge Point 

Drive in Manchester-by-the-Sea.  It is a 47,000 square foot 

parcel located on a rocky ledge overlooking the Atlantic 

Ocean.  The site is improved with a two and three story wood 

frame colonial/seaside cottage single-family residence plus 

a detached carriage house.  The main residence includes 

twelve rooms, six bedrooms, five full baths, four half 

baths, and five fireplaces.  The dwelling contains a total 

gross living area of 8,543 square feet including a partially 

finished lower level with grade level access and water view 

to the rear.  The building was constructed in 1999 and is of 

excellent quality construction and is in excellent 

condition. 
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Coolidge Point is an exclusive private area which is 

among the most desirable waterfront residential locations in 

Eastern Massachusetts.  All properties are situated along a 

narrow, private road and range from older estates to more 

recently developed residences.  All recent sales in this 

neighborhood are in excess of $2,000,000 and most 

residential properties are assessed between $2,000,000 and 

$5,000,000. 

Notable features of this property include a four-car 

garage, top quality millwork, mahogany flooring, radiant 

heat and central air conditioning.  All bedrooms are 

equipped with private baths and closets, and the dwelling 

includes a state of the art kitchen with limestone counter 

tops, double Subzero refrigerators/freezers and two 

dishwashers.  The home is also equipped with an elevator, 

climate controlled wine cellar and a lower level space 

designed to be a home movie theater. 

The property sold in March 2000 for $4,100,000.  The 

appellant’s witness adjusted the sale price for time to 

arrive at a value of $4,700,000 as of the January 1, 2002 

valuation date for fiscal year 2003.  The comparable is 

similar in size to the subject and has equal quality 

construction, finishes, and amenities.  Like the subject, 

the comparable has an oversize garage, lower level finished 

area with grade level access and water view, state of the 

art kitchen, electrical and heating/air conditioning 

systems, and a climate controlled wine cellar.  The 
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comparable also has the advantage of a small carriage house.  

However, the most significant positive distinction between 

the comparable and the subject is the substantially superior 

location of the comparable.  Coolidge Point is a multi-

million dollar exclusive and private residential area with 

among the highest property values, including underlying land 

value, of any waterfront location in Eastern Massachusetts.  

The comparable also has the advantage of being located near 

the end of Coolidge Point where the ocean views are the most 

desirable.  For these reasons, the Board agreed with the 

appellant’s valuation witness that the $4,700,000 time-

adjusted price for this property is higher than could be 

justified for the subject property as of January 1, 2002. 

The Board found that the appellant’s valuation witness 

was thorough and credible in his comparable sales analysis.  

He established a range of values within which the subject 

should fall by examining similar waterfront properties and 

weighing the size and amenities of the residences, as well 

as neighborhood values and privacy considerations, of the 

comparables and the subject.  He also amply demonstrated 

that the subject’s location, with its proximity to lower-

value homes and its lack of privacy due to the small lot 

size and lack of set-back from the street and neighboring 

properties, negatively impacts its value.  

Moreover, the witness testified that the highest sale 

in the town of Hingham during the period at issue was 

$2,700,000 and that no property in the South Shore area sold 
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for over $3,500,000 in the five-year period between 1999 and 

2003.  Accordingly, the Board’s review of the evidence 

concerning relevant market data supports its conclusion that 

the assessed value of $5,507,000 is well above the fair 

market value of the property. 

By reviewing the market data and adjusting the sale 

prices of seven comparable water-front properties, the 

appellant’s valuation witness effectively established that 

the fair market value of the subject as of the January 1, 

2002 assessment date for fiscal year 2003 was $3,500,000.  

This value is roughly the same as the time-adjusted sale 

prices of the comparables located at 25 Windsor Street, 

Duxbury, and 355 Atlantic Avenue, Cohasset, which both 

parties included in their sales approaches and whose 

relative strengths and weaknesses as compared to the subject 

were generally offsetting.  Moreover, the value is 

appropriately higher than those comparables which are 

inferior to the subject and lower than the Coolidge Point 

property which is clearly superior to the subject.  

Accordingly, the Board found that the fair cash value of the 

subject property as of January 1, 2002 was $3,500,000. 

 

 F. BOARD’S FINDINGS REGARDING FY 02 VALUE 

The parties agreed that construction of the residence 

was not complete as of the January 1, 2001 valuation date 

for the fiscal year 2002 appeal.  They also agreed that the 

proper method by which to value the subject property for 
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fiscal year 2002 is to add the value of the land as if 

vacant to a value for the incomplete structure.  

 

1. Value of Land For FY 02 

In valuing the land, each party’s valuation witness 

relied on comparable land sales.  As with the parties’ 

comparable sales analyses for the fiscal year 2003 appeal, 

the parties used the same sales in their analyses, with the 

appellant expanding on those sales with additional market 

evidence.  The appellant’s valuation witness used four 

comparable land sales to support his opinion of the subject 

property’s land value, the first three of which the 

assessors’ witness also used. 

The first sale property is located at 1 Paige Street in 

the Crow Point section of Hingham fronting on and 

overlooking Hingham Bay.  The property consists of an 11,200 

square foot site which includes one hundred and sixty feet 

of water frontage.  At the time of sale, the property was 

improved with a small single-family residence constructed in 

the early 1900s which was completely gutted to the shell and 

rehabilitated into a new and larger dwelling.  Due to the 

small land area, the building footprint needed to be reused 

in the construction project due to the structure’s non-

conformity with zoning regulations, including land area and 

setback requirements. 

The comparable sold in November 2000 for $1,225,000.  

The parcel is similar to the subject in that it is situated 
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on Crow Point, has considerable water frontage and has a 

reasonably similar view of Hingham Bay.  However, the lot is 

much smaller than the subject and is somewhat irregularly 

shaped.  These disadvantages were partially offset by the 

value of the retained improvements.  However, both parties 

agree, and the Board finds, that this comparable is inferior 

to the subject. 

The next comparable used by both parties is located at 

5 Melville Walk, Hingham.  It is located on the opposite 

side of Crow Point from the first comparable sale at 1 Paige 

Street.  The site consists of a 13,065 square foot 

rectangular parcel with approximately two hundred and thirty 

feet of street frontage on Melville Walk and Causeway Road.  

The site also includes beach and shore rights at the end of 

Melville Walk.  The property was improved with a residence 

at the time of sale which was demolished after the sale to 

make way for a new dwelling. 

The property sold in October 20014 for $855,000.  The 

property has an unobstructed view of Hingham Harbor, but the 

view is inferior to the subject’s.  In addition, the size of 

the parcel is smaller than the subject’s.  Accordingly, the 

Board agreed with the parties that this comparable is 

inferior to the subject parcel. 

The final sale cited by both parties is property 

located at 30 Cushing Avenue, Hingham.  The property is on 

the Hingham Bay side of Crow Point approximately three 
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hundred yards southwest of the subject.  The parcel is a 

40,250 square foot rectangular lot with extensive frontage 

on Cushing Avenue and Parker Driveway and a good water view 

of Hingham Bay.  The lot is separated from North Beach by 

Parker Driveway but apparently includes beach rights in 

common with others. 

 

 

The sale occurred in October 2000 for $960,000.  At the 

time of sale, the property was improved with an older 

single-family home which was demolished after the sale to 

make way for the construction of a large two-story wood 

frame colonial residence.  The comparable is similar to the 

subject with respect to its Crow Point location, total land 

area and parcel shape.  It has a good water view of the Bay 

but is not as attractive as the subject due to the 

comparable’s lower elevation.  The comparable also lacks 

contiguous water frontage, which precludes direct beach 

access and the construction of a dock.  Accordingly, the 

Board agreed with the parties that this property is inferior 

to the subject. 

However, as with the assessors’ comparable sale 

approach for the fiscal year 2003 appeal, the Board found 

that the assessors’ adjustments to the sale prices of their 

comparables were far too high.  For example, for one of 

their comparable properties, 5 Melville Walk in Hingham, the 

                                                                                                                                                                             
4 In addition to this sale of the comparable, the assessors also cited a 



 ATB 2004-81

assessors’ witness more than doubled the June 2000 purchase 

price of $800,000 and nearly doubled the October 2001 

purchase price of $855,000 to arrive at adjusted sale prices 

of nearly $1,700,000.  The other two sale prices used were 

also significantly adjusted to support the assessors’ 

opinion that the market value of the unimproved subject 

parcel was worth $1,700,000 as of January 1, 2001. 

A sale cited by the appellant’s valuation witness 

clearly establishes that the $1,700,000 value for the 

subject was excessive.  The witness found a sale of property 

located at 369 Jerusalem Road, Cohasset which consisted of a 

35,463 square foot lot with an unobstructed water view and 

more than two hundred feet of ocean frontage.  The site is 

located at street grade but significantly above the ocean 

along the rocky shoreline.  It is located off a common 

driveway approximately four hundred feet off Jerusalem Road 

in somewhat of a “compound” setting. 

The sale occurred in September 2000, just four months 

before the relevant assessment date, for $1,700,000.  

Jerusalem Road, Cohasset, is one of the premier residential 

addresses on the South Shore and has demonstrated among the 

highest real estate values in the region.  In the area 

proximate to the comparable are numerous estates and 

recently-constructed, high-quality dwellings and site 

improvements.  Typical lots in the comparable’s area afford 

considerable privacy to the owners.  Most lots in the 

                                                                                                                                                                             
previous sale of the same property in June 2000 for $800,000. 
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Jerusalem Road area are approximately twice the size of home 

sites in the Crow Point area and the median residential 

price for homes in the Jerusalem Road area in 2001 was 

approximately $1,000,000, compared to $520,000 in that same 

time for homes in the Crow Point section of Hingham. 

The comparable parcel itself is slightly smaller and 

narrower than the subject, but the site has greater depth 

from the street and considerably more privacy than the 

subject.  Given this superior privacy and the substantially 

more desirable and valuable Jerusalem Road neighborhood, the 

Board agreed with the appellant’s witness that the 

comparable was considerably more valuable than the subject 

lot as vacant.  Accordingly, the $1,700,000 purchase price 

for this comparable is well above the market value of the 

subject parcel as vacant. 

The Board found that the appellant’s comparable sales 

approach was thorough, well documented and reasonably 

adjusted.  After adjusting the purchase prices of his 

comparables for time, location and other factors, the 

appellant’s valuation witness concluded, and the Board 

found, that the fair cash value of the subject parcel as 

vacant was $1,300,000 as of January 1, 2001. 

 

2. Value of Partial Construction For FY 02 

The appellant’s valuation witness valued the 

improvements as of January 1, 2001 by first time-adjusting 

his opinion of value for the parcel as improved with the 
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completed structure as of January 1, 2002, then deducting 

the value of the parcel, and then applying an estimated 

percentage of completion as of January 1, 2001.  The 

assessors’ witness used a similar approach as well as a cost 

approach based on the total construction costs multiplied by 

an estimated percentage of completion as of January 1, 2001. 

For the reasons detailed in the Board’s findings 

concerning the fiscal year 2003 appeal, the Board rejected 

the cost approach for valuing the property for fiscal year 

2002.  The market data on which both parties relied clearly 

established that the property was an “over-improvement” for 

the site and that the owner could not have sold the property 

for what he paid to construct it.   

Because the Board found that the market approach 

offered by the appellant’s witness was the most reliable 

indicator of value for the fiscal year 2003 appeal and found 

that the fair cash value of the completed structure and 

parcel for that year was $3,350,000, the Board used that 

value as a starting point for valuing the partially 

completed property for fiscal year 2002.  On the basis of 

the evidence before it, the Board agreed with the 

appellant’s valuation witness that there was a five percent 

appreciation in value between the relevant assessment dates 

for fiscal years 2002 and 2003.  Accordingly, the Board 

agreed with the appellant’s valuation witness that the fair 
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market value of the subject property, assuming construction 

was complete, was $3,350,0005 as of January 1, 2001.  

To determine the value of the subject property given 

the ongoing construction as of the relevant assessment date, 

the Board agreed with the parties that the land value should 

be deducted from the “as complete” value to allocate a 

building value.  Reducing the $3,350,000 “as complete” value 

by the $1,300,000 land value found by the Board, leaves a 

building value of $2,050,000.  To arrive at the value of the 

partial construction, it is necessary to determine the 

appropriate percentage of building value which existed on 

January 1, 2001 given the state of construction as of that 

date. 

The parties differ as to the state of completion of the 

residence as of January 1, 2001, with the assessors 

maintaining that the residence was fifty percent complete 

and the taxpayer arguing that it was only thirty percent 

complete.  The evidence before the Board supports the 

following findings concerning the state of construction as 

of January 1, 2001.   

As of the relevant assessment date, the foundation and 

frame were complete and the exterior sheathing was in place.  

Most windows and exterior shingles were installed.  The 

roof, including shingling, was also complete.  The lot was 

rough graded, but the site improvements had not yet been 

installed.  The interior was a framed shell only without 

                                                           
5 The mathematical result of the calculation is actually $3,333,000, 
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insulation.  The electrical service and town water had been 

extended to the building, but there was no electric service 

in the dwelling nor was there any rough electric or 

plumbing. 

Based upon a document titled “Guide to Percentage of 

Completion for New Residential Structures,” which the 

assessors consulted and introduced as an exhibit, the 

assessors estimated that construction which had advanced to 

the degree described above was fifty percent complete.  The 

appellant referred to the MARSHALL & SWIFT RESIDENTIAL COST 

HANDBOOK, which estimated that an average quality single-

family residence in a similar state of construction as the 

subject on January 1, 2001 would be from forty to forty-five 

percent complete, a range reasonably close to the assessors’ 

figure.   

However, the appellant’s valuation witness noted that 

the subject is an excellent quality dwelling with many high-

end, expensive amenities which tend to be 

installed/constructed relatively late in the project.  He 

testified that in such residences there is typically a 

greater emphasis on interior items such as floor finishes, 

mill work, electrical, heating and air conditioning systems, 

kitchens, plumbing, security systems, hardware and fixtures.  

Therefore, excellent quality dwellings such as the subject 

tend to be “back loaded” in terms of overall costs of 

construction, with a higher percentage of costs incurred in 

                                                                                                                                                                             
which the witness rounded to $3,350,000. 
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the later stages of construction.  The Board agreed with the 

rationale presented by the appellant’s valuation witness and 

found that the thirty percent completion figure best 

approximated the state of construction as of January 1, 

2002, given the high quality amenities and finishes at the 

subject property. 

Applying the thirty percent completion figure to the 

$2,050,000 “as complete” value of the site and building 

improvements results in an allocated value to the 

improvements in their unfinished condition as of 

January 1, 2001 of $615,000. 

 

    3. Fair Cash Value of Parcel and Improvements For FY 02 

By adding the land value as if vacant of $1,300,000 to 

the allocated value of the improvements in their unfinished 

condition as of the relevant assessment date of $615,000, 

the Board agreed with the appellant’s valuation witness that 

the fair cash value of the subject parcel and unfinished 

improvements for fiscal year 2002 was $1,915,000. 

 

G. CONCLUSION 

On the basis of the foregoing, the Board issued 

decisions for the appellant in both appeals and granted 

abatements in the amounts of $12,716.20 for fiscal year 2002 

and $23,020.29 for fiscal year 2003. 
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OPINION 

 The assessors have a statutory and constitutional 

obligation to assess all real property at its full and fair 

cash value.  Part II, c. 1, § 1, art. 4, of the Constitution 

of the Commonwealth; art. 10 of the Declaration of Rights; 

G.L. c. 59, §§ 38, 52.  See Coomey v. Assessors of Sandwich, 

367 Mass. 836, 837 (1975) (citations omitted).  Fair cash 

value means fair market value, which is defined as the price 

on which a willing seller and a willing buyer will agree if 

both of them are fully informed and under no compulsion.  

Boston Gas Co. v. Assessors of Boston, 334 Mass. 549, 566 

(1956). 

 The burden of proof is upon the taxpayer to make out 

its right as a matter of law to an abatement of the tax.  

Schlaiker v. Board of Assessors of Great Barrington, 

365 Mass. 243, 245 (1974).  The taxpayer must show that the 

assessed valuation of its property was improper.  

See Foxboro Associates v. Board of Assessors of Foxborough, 

385 Mass. 679, 691 (1982).  The assessment is presumed valid 

until the taxpayer sustains its burden of proving otherwise.  

Schlaiker, 365 Mass. at 245.   

In appeals before this Board, a taxpayer “may present 

persuasive evidence of overvaluation either by exposing 

flaws or errors in the assessors’ method of valuation, or by 

introducing affirmative evidence of value which undermines 

the assessors’ valuation.”  General Electric Co. v. 
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Assessors of Lynn, 393 Mass. 591, 600 (1984), quoting Donlon 

v. Assessors of Holliston, 389 Mass. 848, 855 (1983).  

Generally, real estate valuation experts, the Massachusetts 

courts, and this Board rely upon three approaches to 

determine the fair cash value of property: income 

capitalization, sales comparison, and the cost to replace or 

reproduce the property less depreciation.  Correia v. New 

Bedford Redevelopment Authority, 375 Mass. 360, 362 (1978).   

Massachusetts courts and this Board have “generally 

viewed with disfavor” the use of the depreciated cost 

approach “except where the special character of the property 

makes it substantially impossible to arrive at value on the 

basis of capitalized net earnings or on the basis of 

comparable sales.”  Blakeley v. Assessors of Boston, 391 

Mass. 473, 477 (1984); see, e.g., Fairview Group Investments 

v. Assessors of Boston, 20 Mass. App. Tax Bd. Rep. 220, 229 

(1997).  Accordingly, where dependable market rental and 

expense data is not available and there is “no indication of 

market value from comparable sales,” and the property is 

“essentially special purpose, a cost analysis may be 

utilized.“  O’Brien v. Assessors of Berlin, 2000 Mass. 

A.T.B. Adv. Sh. 190, 202.   

The primary prerequisite for use of the cost approach 

is not present in these appeals.  Far from being 

“substantially impossible” to use a comparable sales 

analysis, (see, Blakeley, 391 Mass. at 477), both parties 

offered substantial evidence of recent sales of comparable 
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waterfront properties.  See Foxboro Associates v. Board of 

Assessors of Foxborough, 385 Mass. at 682 (“sales of 

property usually furnish strong evidence of market value, 

provided they are arm’s-length transactions and thus fairly 

represent what a buyer has been willing to pay for the 

property to a willing seller.”).  Accordingly, the existence 

of comparable sales evidence is a sufficient basis alone to 

warrant rejection of the cost approach.  Blakeley, 391 Mass. 

at 477. 

Even if the Board were to exercise its discretion to 

consider a cost approach in these appeals, there is a 

fundamental flaw in the assessors’ application of the 

approach in these appeals.  The “disfavored status” of the 

cost approach “derives in major part from uncertainty in 

accurately measuring obsolescence and physical 

depreciation.”  Blakeley, 391 Mass. 473, 478.  Where costs 

of construction are recently incurred, thereby generally 

minimizing the issue of depreciation, the costs may, in the 

discretion of the Board, provide evidence of fair cash 

value.  Id.; see also Assessors of Woburn v. Ramada Inns, 

Inc. 371 Mass. 894, 895 (1976); Jordan Marsh Co. v. 

Assessors of Quincy, 368 Mass. 322, 324 (1975). 

However, “depreciation” for real estate appraisal 

purposes is not necessarily related to the age of the 

construction.  Depreciation in an improvement can result 

from three major causes: “physical depreciation,” which 

refers to wear and tear from regular use and the impact of 
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the elements; “external obsolescence,” which is a temporary 

or permanent impairment of the utility or salability of the 

property due to conditions outside the property, such as 

market conditions; and, of particular relevance in these 

appeals, “functional obsolescence,” which is caused by a 

flaw in the structure, materials, or design of the 

improvement when compared with the highest and best use and 

the most cost-effective functional design requirements as of 

the relevant assessment date.  See The Appraisal Institute, 

THE APPRAISAL OF REAL ESTATE (12th Ed., 2001) at 363, 403.   

One type of functional obsolescence is a 

“superadequacy,” which is a type of functional obsolescence 

caused by something in the subject property that “exceeds 

market requirements but does not contribute to value an 

amount equal to its cost.”  Id. at 404.  For the reasons 

detailed in the Board’s Findings of Fact above, the Board 

found that the subject residence was “superadequate,” and 

that the cost of the improvements did not provide reliable 

evidence of the property’s fair cash value.  In order to use 

the cost approach in these appeals, some quantification of 

the deduction for functional obsolescence due to 

superadequacy would be necessary.  See, e.g., O’Brien, 

2000 Mass. A.T.B. Adv. Sh. at 198, 204 (in the absence of 

evidence of comparable sales and comparable rental and 

expense data, valuation based on costs of construction less 

a factor to account for functional obsolescence due to 

superadequacy is appropriate).  However, in the present 
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appeals, no evidence was offered on which the Board could 

rely to quantify an appropriate deduction for the property’s 

functional obsolescence. 

The cost approach is also particularly inappropriate to 

value a high-end residential property like the subject which 

is built to the particular specifications of the owner.  

Unlike the commercial contexts where courts and this Board 

have used the cost approach to value special purpose 

property, an individual who has a residence built for his or 

her occupancy, with special amenities reflecting the owner’s 

particular wants and desires, will often be motivated by 

considerations other than whether the expense of those 

amenities add a value commensurate with their costs.  See, 

e.g., Boch v. Assessors of Edgartown, 1996 Mass. A.T.B. Adv. 

Sh. 641, 666 (Board found that a potential buyer of a 

residence in the area of the subject property would be 

unlikely to offer more for the “excessive luxury” of the 

appellant’s property than for a more modest home in the 

area).   

In the present appeals, the Board found that properties 

selected by the appellant’s valuation witness for his 

comparable sales analysis were comparable to the subject 

property.  The fact that the assessors’ witness used the 

same sales underscores this finding and the assessors did 

not seriously challenge the comparability of the other sales 

on which the appellant’s valuation witness relied.   
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The Board also found, after reviewing the evidence 

pertaining to these comparable sales, that they established 

a range of values into which the subject property 

appropriately fell.  By reviewing this sales data as 

appropriately adjusted for factors including size, age, 

location, amenities, and condition, the Board found that the 

appellant clearly demonstrated that the assessment placed by 

the assessors on the subject property was excessive.  

Accordingly, the Board ruled that the appellant met its 

burden of proving that the assessors overvalued the subject 

property during the fiscal years at issue in these appeals.  

In evaluating the evidence before it, the Board 

selected among the various elements of value and formed its 

own independent judgment of fair cash value.  General 

Electric, 393 Mass. at 605; North American Philips Lighting 

Corp. v. Assessors of Lynn, 392 Mass. 296, 300 (1984).  The 

fair cash value of property cannot be proven with 

“mathematical certainty and must ultimately rest in the 

realm of opinion, estimate and judgment.”  Assessors of 

Quincy v. Boston Consolidated Gas Co., 309 Mass. 60, 72 

(1941).  “The credibility of witnesses, the weight of the 

evidence, and inferences to be drawn from evidence are 

matters for the board.”  Cummington School of the Arts, Inc. 

v. Assessors of Cummington, 373 Mass. 597. 605 (1977).  In 

making its determination of fair cash value, the Board may 

take its view of the premises into account.  See Westport v. 

Bristol County Commissioners, 246 Mass. 556, 563 (1923); Red 
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Lion Realty Trust v. Assessors of Lenox, 1998 Mass. A.T.B. 

Adv. Sh. 666, 676. 

 On this basis, the Board found and ruled that the fair 

cash value of the property was $1,915,000 for fiscal year 

2002 and $3,500,000 for fiscal year 2003.  Accordingly, the 

Board issued decisions for the appellant in both appeals and 

granted abatements in the amounts of $12,716.20 for fiscal 

year 2002 and $23,020.29 for fiscal year 2003. 
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