
 ATB 2005-387

COMMONWEALTH OF MASSACHUSETTS 

APPELLATE TAX BOARD 
 

 

ROBERT W. BOLTON     COMMISSIONER OF REVENUE 

 
Docket Nos. C272140 & C277123  Promulgated: 
       June 29, 2005 

 

 These are appeals filed under the formal procedure 

pursuant to G.L. c. 62C, § 39, from the refusal of the 

Commissioner of Revenue to abate personal income taxes for 

the tax years ended December 31, 1999 and December 31, 2000 

(Docket No. C272140) and tax years ended December 31, 2001 

and December 31, 2002 (Docket No. C277123). 

 Commissioner Scharaffa heard the Motions for Summary 

Judgment and was joined in Decisions for the appellee by 

Commissioners Gorton, Egan and Rose. 

 These findings of fact and report are made at the 

request of the appellant pursuant to G.L. c. 58A, § 13 and 

831 CMR 1.32. 

 

  Robert W. Bolton, pro se, for the appellant. 

  Diane McCarron, Esq. for the appellee. 
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 FINDINGS OF FACT AND REPORT 

 During calendar years 1999, 2000, 2001 and 2002, 

Robert W. Bolton (the “appellant”) was a resident of the 

Commonwealth of Massachusetts, residing at 355 Balcom 

Street in the Town of Mansfield.  During this time the 

appellant was employed by, and also had an ownership 

interest in, New Boston Blackboard, Inc., a Massachusetts 

S-corporation.  For each of the tax years at issue, the 

appellant received a Form W-2 which reported “wages, 

salaries or other compensation,” a Form K-1 which reported 

his distributive share of income from the S-corporation, 

and also a Form 1099-R which reported distributions from a 

pension. 

Tax Years 1999 and 2000 

On April 17, 2000 and April 16, 2001, respectively, 

the appellant timely filed his 1999 and 2000 Massachusetts 

personal income tax returns.  For each tax year, the 

appellant reported no income from “wages, salaries, tips 

and other compensation,” no S-corporation income, and no 

pension income.  On each tax return the appellant reported 

zero tax due.  Since state income tax had been withheld 

each year, the appellant claimed that he was due a full 

refund in each year. 
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Upon review, the Commissioner of Revenue 

(“Commissioner”) adjusted the appellant’s 1999 and 2000 

taxable income to include the wages reported on the Forms 

W-2 for these tax years, the appellant’s distributive share 

income reported on the Forms K-1 issued by the S-

corporation, and the pension distribution income indicated 

on the Forms 1099-R.  On July 10, 2002, the Commissioner 

issued to the appellant a Notice of Intention to Assess 

personal income taxes for tax year 1999.  On February 18, 

2003, the Commissioner issued to the appellant a Notice of 

Intention to Assess personal income tax for tax year 2000.  

Subsequent to a hearing with the Department of Revenue’s 

Office of Appeals, the Commissioner issued to the appellant 

Notices of Assessment dated November 5, 2002 (for tax year 

1999) and June 3, 2003 (for tax year 2000).  On January 15, 

2004 the appellant filed an Application for Abatement with 

the Commissioner which he denied on February 19, 2004.  

Then, on April 12, 2004, the appellant timely filed an 

appeal with the Appellate Tax Board (“Board”).  On the 

basis of these facts, the Board found that it had 

jurisdiction over the appeal for tax years 1999 and 2000. 
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Tax Years 2001 and 2002 

 On April 4, 2002 and April 15, 2003, respectively, the 

appellant timely filed his 2001 and 2002 Massachusetts 

personal income tax returns.  For each of these tax years, 

the appellant again reported no income from “wages, 

salaries, tips and other employee compensation,” no S-

corporation income and no pension distribution income.  The 

appellant reported zero tax due for years 2001 and 2002.  

Since state income tax had been withheld during these 

years, the appellant again claimed that he was due a full 

refund for each year. 

Upon review, the Commissioner adjusted the appellant’s 

2001 and 2002 taxable income to include the wages reported 

on the Forms W-2 and the distributive share of income 

reported on the Forms K-1, both issued by the S-

corporation, and also the pension distribution income 

reported on the Forms 1099-R.  On October 13, 2004, 

subsequent to a hearing before the Department of Revenue’s 

Office of Appeals, the Commissioner issued to the appellant 

a Notice of Assessment of personal income taxes, plus 

interest, for tax years 2001 and 2002.   

The appellant filed an Application for Abatement for 

both years on October 25, 2004, which the Commissioner 

denied on November 19, 2004.  On December 23, 2004, the 
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appellant timely filed an appeal with the Board.  On the 

basis of these facts, the Board found that it had 

jurisdiction over the appeal for tax years 2001 and 2002. 

 On February 17, 2005, the Commissioner filed a 

separate Motion for Summary Judgment for each appeal.  

After hearing the parties’ arguments, the Board found that 

there existed no material issues of fact but only matters 

of law to be decided by the Board.  For the reasons 

explained in the following Opinion, the Board allowed the 

Motions and entered Decisions for the appellee. 

 

OPINION 

 Pursuant to 831 CMR 1.22, "[i]ssues sufficient in 

themselves to determine the decision of the Board or to 

narrow the scope of the hearing may be separately heard and 

disposed of in the discretion of the Board."  In the 

present appeals, the Commissioner filed the Motions for 

Summary Judgment arguing that there were no genuine issues 

of material fact and that he was entitled to judgment in 

his favor.  Although the Rules of Civil Procedure, 

including Rule 56 dealing with Summary Judgment, are not 

applicable to Board proceedings, the Board may, pursuant to 

831 CMR 1.22, to hear and decide cases where there is no 

genuine issue of material fact and a party is entitled to 
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judgment as a matter of law.  See Anthony J. Rossi v. 

Commissioner of Revenue, 2003 ATB Adv. Sh. 473, 475-76 

(Docket No. C258927, August 28, 2003).   

After hearing the parties’ oral arguments and 

reviewing the parties’ submissions, the Board found that 

there were no material issues of fact in these appeals and 

that the resolution of the legal issues raised was 

sufficient to dispose of the appeals.  Accordingly, the 

Board ruled that it was appropriate to resolve these 

appeals pursuant to 831 CMR 1.22. 

The appellant argued that for Massachusetts personal 

income tax purposes, the money which he received from 

employment in the Commonwealth, his distributive share of 

S-corporation earnings and his pension distribution income 

for the tax years at issue, were not “federal gross income” 

and, therefore, were not subject to Massachusetts personal 

income tax.  The Board found and ruled, as it has in 

similar earlier appeals, that the appellant’s claim was 

frivolous and without merit and, therefore, entered 

decisions for the appellee.  See, e.g., David W. Ganong v. 

Commissioner of Revenue, 2003 ATB Adv. Sh. 616 (Docket No. 

C265991, December 15, 2003); Leon A. Brownell v. 

Commissioner of Revenue, 2003 ATB Adv. Sh. 324 (Docket No. 

C263324, July 8, 2003); Jack T. Fredyma v. Commissioner of 
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Revenue, 2001 ATB Adv. Sh. 629 (Docket No. 255947, August 

28, 2001); Joseph R. Olson v. Commissioner of Revenue, 2001 

ATB Adv. Sh. 437 (Docket No. C256266, June 5, 2001) 

(“Olson”).  

 For Massachusetts income tax purposes, “[r]esidents 

shall be taxed on their taxable income.”  G.L. c. 62, § 4.  

The starting point for determining Massachusetts taxable 

income is “federal gross income” with certain modifications 

not here relevant.  G.L. c. 62, § 2.  Federal gross 

income is defined as “all income from whatever source 

derived, including but not limited to (1) [c]ompensation 

for services . . . [and] (2) [] income derived from 

business . . . .”  I.R.C. § 61(a)(1) and (2).  “The phrase 

‘gross income’ is intended to be comprehensive:  it 

encompasses all income from whatever source . . . .  There 

is no ambiguity and no room for semantic maneuver: the duty 

of the Board is to give effect to the plain meaning of the 

words chosen by the Legislature.”  Olson, 2001 ATB Adv. Sh. 

at 441, citing Massachusetts Broken Stone Co. v. Weston, 

430 Mass. 637, 640 (2000)(emphasis in original).  

Accordingly, the Board found that the taxpayer’s wages, as 

reported on the Forms W-2 were “definitionally 

‘compensation for services’, and well within the statutory 

ambit of ‘income’ and ‘gross income’.”   Id.  “Irrefutably, 
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wages earned in compensation for services are ‘income’ 

pursuant to the federal tax laws.”  Boubel v. United 

States, 2000 U.S. Dist. LEXIS 10774, at *6 (2000); 86 

A.F.T.R.2d (RIA) 5488 (“Boubel”).  The Board further found 

that the appellant’s distributive share of the S-

corporation earnings and also his pension distribution 

income were within the statutory definition of “income” and 

“gross income.”  See I.R.C. §1366; G.L. c. 62, §§ 5, 17. 

 The appellant additionally argued that by including 

his gross wages in “gross income” with no allowance for the 

costs associated with earning the income, the income tax is 

an unconstitutional non-apportioned direct tax.  Such an 

argument has been held to be without basis in law:  

The Supreme Court and the lower federal courts 
have both implicitly and explicitly recognized 
the Sixteenth Amendment’s authorization of a non-
apportioned direct income tax on United States 
citizens residing in the United States and thus 
the validity of the federal income tax laws as 
applied to citizens. 

 
United States v. Nelson, 885 F.2d 547, 548 (9th Cir. 

1989).     

 The Board ruled that the appellant’s arguments in 

these appeals were “basic tax-protester rhetoric which has 

long been dismissed as frivolous and without merit,” 

Lonsdale v. Commissioner, 661 F.2d. 71, 72 (5th Cir. 1981), 

arrived at by “combining case quotations taken out of
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context and erroneous statements of law with misguided and 

illogical beliefs.”  Nunn v. Commissioner, 2002 Tax Ct. 

Memo LEXIS 257, at *18 (2002); 84 T.C.M. (CCH) 403.  These 

arguments are nothing more than a “hodgepodge of 

unsupported assertions, irrelevant platitudes, and 

legalistic gibberish.”  Crain v. Commissioner, 737 F2d. 

1417-18 (5th Cir. 1981)(“Crain”). 

"The constitutionality of our income tax system . . . 

has long been established.”  Crain, 732 F.2d at 1417-18.  

See also United States v. Schiff, 269 F. Supp. 2d 1262, 

1268 (2003), aff’d 2004 U.S. App. LEXIS 16351 (9th Cir. Cal. 

Aug. 9, 2004); Nunn v. Commissioner, 2002 Tax Ct. Memo 

LEXIS 257, at *19; United States v. Maggi, 1999 U.S. App. 

LEXIS 2015, at *4 (1999); 83 A.F.T.R.2d (RIA) 877.  “Courts 

have repeatedly and unequivocally rejected the argument 

that the federal income tax is unconstitutional.”  Boubel, 

2000 U.S. Dist. LEXIS 10774, at *6 (2000).  The Board did 

likewise in the instant appeals. 
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On the basis of the foregoing, the Board ruled that 

the Commissioner properly included in the appellant’s 

Massachusetts taxable income for the tax years at issue, 

the wages reported on the Forms W-2, the S-corporation 

distributive share income reported on the Forms K-1, and 

also the pension distribution income reported on the Forms 

1099-R.  Therefore, the Board allowed the Motions and 

issued Decisions for the appellee. 

          

THE APPELLATE TAX BOARD 

 

By:_____________________________Chair 
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