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COMMONWEALTH OF MASSACHUSETTS 

APPELLATE TAX BOARD 
 

 

MALCOLM HECHT, JR.,TRUST A & B      v.   COMMISSIONER OF REVENUE 
ALFRED H. MOSES & ROBERT M. HECHT,  
  TRUSTEES 
 
Docket Nos. C270679, C270680      Promulgated: 
           February 6, 2006 
                       

 These are appeals filed under the formal procedure 

pursuant to G.L. c. 62C, § 39, from the refusal of the 

Commissioner of Revenue (“Commissioner”) to abate fiduciary 

income taxes for the tax years ended December 31, 1991 

through December 31, 1998, inclusive. 

 Commissioner Scharaffa heard the Commissioner’s Motion 

to Dismiss and was joined in the decisions for the appellee 

by Commissioners Gorton and Rose. 

 These findings of fact and report are made at the 

request of the appellee pursuant to G.L. c. 58A, § 13 and 

831 CMR 1.32. 

 

 Jonathan M. Zorn, Esq. for the appellants. 

 John J. Connors, Esq. for the appellee. 
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FINDINGS OF FACT AND REPORT 

 Malcolm Hecht, Jr. (“grantor”), a Massachusetts 

resident, established the Malcolm Hecht, Jr. Revocable 

Trust on June 11, 1973.  Upon the grantor’s death, the 

trust became irrevocable and the trust property was divided 

into two separate trusts – Trust A, a marital trust for the 

sole benefit of the grantor’s wife, and Trust B, a family 

trust for the benefit of the grantor’s wife, children and 

more remote issue (collectively “Trusts” or “appellants”).  

For tax years 1991 through 1998, inclusive, (“Tax 

Years at Issue”) the Trusts filed Massachusetts Fiduciary 

Income Tax Returns as follows: 

         Date Return    Amount of Tax 
Tax Year Return Due Date        Filed  Reported and Paid 
 
  1991 April 15, 1992    April 15, 1992       $28,389.16 
  1992 April 15, 1993       April 15, 1993       $21,941.00 
  1993 April 15, 1994    April 15, 1994       $42,583.00 
  1994 April 18, 19951    April 12, 1995       $12,385.00 
  1995 April 16, 19961    March 28, 1996       $13,526.00 
  1996 April 15, 1997    April 15, 1997       $19,677.00 
  1997 April 15, 1998    Aug   10, 1998       $44,099.00 
  1998 April 15, 1999    Sept  27, 1999      $13,342.00 
 

 On or about April 14, 2003, the appellants filed with 

the Commissioner Applications for Abatement (“Abatement 

Applications”) for the Tax Years at Issue.  By notices 

dated May 6, 2003, May 8, 2003 and May 10, 2003, the 

                                                 
1 Pursuant to General Laws c. 4, § 9, when the last day for performance 
of any act required by statute falls on a Saturday, the act may be 
performed on the next succeeding business day. 
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Commissioner notified the appellants that the Abatement 

Applications were denied.  On July 2, 2003, the appellants 

filed the appeals with the Board. 

 A pre-trial conference was held before this Board on 

May 4, 2004, at which time the parties agreed to enter into 

evidence an Agreed Statement of Facts (“Agreed Statement”).  

Prior to submitting the Agreed Statement, however, on June 

7, 2004, the Commissioner filed a Motion to Dismiss for 

Lack of Jurisdiction (“Commissioner’s Motion”), which was 

heard on September 15, 2004.  Based on the evidence 

presented, the Board found that the Abatement Applications 

were not timely filed with the Commissioner.  Accordingly, 

the Board allowed the Commissioner’s Motion and dismissed 

the appellants’ appeals for lack of jurisdiction. 

  

OPINION 

The appellants contended first that the Commissioner’s 

Motion, filed after the pre-trial conference, was untimely 

and, therefore, should have been denied.  The Board, 

however, found that the appellants’ argument was without 

merit.  It is well-established that the question of 

jurisdiction can be raised by the parties at any stage of 

the proceedings.  Board of Assessors of Boston v. Suffolk 

Law School, 295 Mass. 489, 495 (1936)(“Suffolk Law 
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School”).  See also Appellate Tax Board Rules of Practice 

and Procedure, Rule 1.22 which provides:  “[i]ssues 

sufficient in themselves to determine the decision of the 

Board or to narrow the scope of the hearing may be 

separately heard and disposed of in the discretion of the 

Board.”  831 CMR 1.22. 

The Trusts filed Fiduciary Income Tax Returns, and 

paid the taxes reported as due, for the Tax Years at Issue.  

The appellants’ Abatement Applications were filed on 

April 14, 2003.  Pursuant to General Laws c. 62C, § 37, 

[a]ny person aggrieved by the assessment of a 
tax, may apply in writing to the commissioner 
. . . for an abatement . . . at any time within 
three years from the last day for filing the 
return for such tax, determined without regard to 
any extension of time, within two years from the 
date the tax was assessed or deemed to be 
assessed, or within one year from the date that 
the tax was paid, whichever is later. 

 
The appellants conceded and the Board ruled that they 

cannot avail themselves of either the one-year or the two-

year limitation period set forth in § 37 as those dates had 

long expired at the time the Abatement Applications were 

filed.  The appellants argued, however, that the Abatement 

Applications were timely filed in accordance with the 

three-year limitation period.  The appellants contended 

that in accordance with G.L. c. 62, § 10(c) neither of the 

trusts was required to file Massachusetts Fiduciary Income 
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Tax Returns for the Tax Years at Issue and that they did so 

erroneously.  And so, the appellants argued, there was no 

“last day for filing the return” and the three-year 

limitation period never expired.  The Board found the 

appellants’ argument to be flawed and without merit. 

“[T]he central purpose of a statute of limitations is 

to bar all claims asserted after a certain period of time 

has elapsed . . . . Statutes of limitation operate 

mechanically, in a manner completely unrelated to the 

merits of the case.”  Miller v. Labor Relations Comm’n., 

33 Mass. App. Ct. 404, 407 (1992). 

It has long been the law of this Commonwealth that, 

when a remedy is created by statute, and the time within 

which it may be availed of is one of the prescribed 

conditions for relief, failure to meet that time limit 

deprives a judicial body, court, or administrative appeals 

board of jurisdiction to hear the case.  Nissan Motor Corp. 

in USA v. Commissioner of Revenue, 407 Mass. 153, 157 

(1990)(citing Greeley v. Zoning Bd. Of Appeals of 

Framingham, 350 Mass. 549, 552 (1966)) (“Nissan Motor”).  

The Supreme Judicial Court has stated that “[s]ince the 

remedy by abatement is created by statute the [B]oard . . . 

has no jurisdiction to entertain proceedings for relief by 

abatement begun at a later time or prosecuted in a 
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different manner than prescribed by statute.”  Suffolk Law 

School, 295 Mass. at 492; see also Stilson  v. Assessors of 

Gloucester, 385 Mass. 724, 732 (1982).   

Adherence to statutory prerequisites is “essential to 

‘effective application for abatement of taxes and to 

prosecution of appeal from refusals to abate taxes.’”  

Commissioner of Revenue v. Pat’s Super Market, Inc., 

387 Mass. 309, 311 (1982)(quoting New Bedford Gas & Edison 

Light Co. v. Assessors of Dartmouth, 368 Mass. 745, 747 

(1975)(“New Bedford Gas & Edison Light Company”)). 

Consequently, “there can be no appeal to the [B]oard on the 

merits after the right to apply . . . for abatement has 

been lost through failure to follow statutory procedures.”  

New Bedford Gas & Edison Light Company, 368 Mass. at 748. 

In support of their position that the three-year 

statute limitation period of § 37 never begins to run where 

the taxpayers were not required to file tax returns, the 

appellants cited the Board’s decision in Reed Rolled Thread 

Die Co. v. Department of Revenue, ATB Findings of Fact and 

Reports 1982 (Docket No. 92786, January 18, 1982)(“Reed 

Rolled”).  There, a corporate taxpayer erroneously filed an 

income tax return and failed to seek an abatement within 

three years from the last day for filing returns for the 

applicable tax year.  The Board ruled that “since no return 
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was required to be filed, the statute of limitations for 

filing an application for abatement was not applicable and 

never started to run.”  Reed Rolled at 5-6.  The basis for 

the Board’s decision was that “the return was filed in 

error and equity would demand that any sums paid in taxes 

should be returned.”  Reed Rolled at 5.  The Board’s 

decision was not appealed.   

Since the Board’s decision in Reed Rolled, the Supreme 

Judicial Court issued its decision in Commissioner of 

Revenue v. Marr Scaffolding, 414 Mass. 489 (1993)(“Marr 

Scaffolding”), in which the Court ruled that the Board 

lacks authority to grant an abatement based on principles 

of equitable estoppel.  In its decision, the Court noted 

that, “[a]n administrative agency has no inherent or common 

law authority to do anything.  An administrative board may 

act only to the extent that it has express or implied 

statutory authority to do so.”  Marr Scaffolding, 414 Mass. 

at 493.  Thus, the “[B]oard may act only to the extent it 

has express or implied statutory authority to do so” and 

may grant an abatement “only if ‘the person making the 

appeal was entitled to an abatement.’” Id. at 493-494 

[citation omitted].  Under the principles expounded in Marr 

Scaffolding, that the Board lacks the authority to act 

based on equitable principles, this Board found that its 
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earlier decision in Reed Rolled, which was based solely on 

“equity” and fairness to the taxpayer, would  today have a 

different outcome.   

Additionally, this Board notes that the refund 

statute, G.L. c. 62C, § 36, in effect for the tax year at 

issue in Reed Rolled had no time limit in which the 

taxpayer could have filed a claim for refund.  In 1985, 

however, the Massachusetts legislature amended the refund 

statute so that, “[a]ny application for refund of an 

overpayment of any tax where no return is required to be 

filed shall be made by the taxpayer within two years from 

the time such tax was paid.”  G.L. c. 62C, § 36. 

Abatement is a matter of legislative grace.  

See Suffolk Law School, 295 Mass. 489, 498.  Accordingly, 

if the three-year limitation period of § 37 does not apply, 

the taxpayer must come within the confines of either the 

one-year or two-year limitation periods.  Cf. W.D. Cowls, 

Inc. v. Board of Assessors of Shutesbury, 34 Mass. App. Ct. 

944-945 (1993)(where it is possible for a taxpayer to “read 

mystery into the deadlines imposed on tax appeals,” the 

Court will instead look to the apparent meaning of the 

statute and the unmistakable time limits set forth).  To 

adopt the appellants’ argument that the statute of 

limitations never runs where the taxpayer was not 
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“required” to file a return, would leave open-ended the 

statute of limitations and, consequently, render § 37 

meaningless.  Such an interpretation is presumed not to be 

consistent with the Legislature's intent.  See, e.g., City 

of Boston v. Board of Education, 392 Mass. 788, 792 (1984); 

O'Shea v. Holyoke, 345 Mass. 175, 179 (1962). 

In addition, G.L. c. 62C, § 26(a) provides that the 

tax is “deemed to be assessed at the amount shown as the 

tax due upon any return filed under the provisions of this 

chapter and on any amended, correction or supplement 

thereof, or at the amount properly due, whichever is less.” 

(Emphasis added.)  In the instant case, where there was no 

requirement to file Fiduciary Income Tax Returns and no tax 

was properly due, no tax was assessed under § 26(a).  

Therefore, the appellants’ Abatement Applications were 

properly characterized as refund claims and not abatement 

claims governed by § 37, which applies only when a tax has 

been assessed.  Because the Abatement Applications are in 

fact claims for refund, they should be governed by § 36 as 

in effect at the time the claims were filed.  Under § 36, a 

claim for refund of an overpayment, where no return is 

required to be filed, could be made by the taxpayers only 

within two years from the time such overpayment was made.  

In the present appeals, the two-year limitation period of 
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§ 36 had long expired by the time the Trusts filed the 

Abatement Applications/Claims for Refund.   

Accordingly, the Board found that the Trusts’ 

abatement/refund claims were not timely filed and, 

therefore, allowed the Commissioner’s Motion to Dismiss for 

Lack of Jurisdiction. 
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