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This appeal, brought under the formal procedure 

pursuant to G.L. c. 61A, § 19, arises from the refusal of 

the appellee, Board of Assessors of the Town of 

Williamstown (“Assessors” or “appellee”), to classify 

certain property owned by Linda H. White (“appellant”) as 

“land in horticultural use” under the provision of 

G.L. c. 61A. Such classification would afford the appellant 

with the benefit of having her land valued, assessed, and 

taxed based on its horticultural use rather than its 

highest and best use. 

Commissioner Egan heard the appeal and was joined in 

the decision for the appellant, with respect to fiscal year 

2004, by former-Chairman Burns and Commissioners Scharaffa 

and Gorton. 
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These findings of fact and report are promulgated at 

the request of the appellee pursuant to G.L. c. 58A, § 13 

and 831 CMR 1.32. 

 

 Eric S. White, pro se, for appellant.  

William J. Barkin, assessor, for appellee. 

 

FINDINGS OF FACT AND REPORT 

 

 Based on the testimony and exhibits entered into 

evidence at the hearing of this appeal, the Appellate Tax 

Board (“Board”) made the following findings of fact. 

 

Ownership by the Carmelite Fathers 

In 1953, the Carmelite Fathers, Inc. (“Carmelite 

Fathers”), a religious non-profit organization, purchased 

an approximate 700-acre (“700-acre”) tract of land in 

Williamstown, Massachusetts, which included a woodlot 

located on the eastern slope of Berlin Mountain.  Desiring 

to place this woodlot under management, the Carmelite 

Fathers consulted with the Department of Conservation, 

Division of Forestry, and requested a Woodland Examination 

Report in that same year.   
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In 1963, the Carmelite Fathers entered into a Timber 

Management Program and Harvesting Agreement with Kelly 

Hardwood Corporation (“Kelly Hardwood”), which was recorded 

at the Berkshire North Registry of Deeds. This agreement 

was quite comprehensive, covering all aspects of 

management, with an emphasis on the future health and 

productivity of the land.  In fact, one term of the 

agreement stated Kelly Hardwood “shall conduct the cutting 

and logging upon said property in a proper forestry and 

workmanlike manner so as to do as little damage as possible 

to the reproduction in reference to the future timber 

crop.” Furthermore, in anticipation of this future yield, 

the agreement provided for subsequent timber cuttings 

cycles of ten to fifteen years.  

As further evidence of the Carmelite Fathers’ 

commitment to the timber management of the property, the 

record contains a letter from Edward S. Zelazo, the then-

State Representative for the Berkshire District, dated 

September 26, 1967, addressed to the State Forester at the 

Department of Conservation.  In this letter, Representative 

Zelazo referenced the State Forester’s lack of response to 

the Carmelite Fathers’ request for information regarding 

planting stock.   
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In 1995, relations between the Carmelite Fathers and 

Kelly Hardwood deteriorated and resulted in the Carmelite 

Fathers recording a document, in the appropriate registry 

of deeds, voiding their contractual agreement.  In this 

recorded notice, the Carmelite Fathers clearly articulated 

their desire to utilize the property for harvesting timber 

and expressed their concern over the current level of 

active management, as evidenced by the following excerpt:  

1. Kelly Hardwood discontinued its 

sawmill operation in the late 1980’s. 

 

2. There has been no formal, continuous 
contact or management of the property 

since the timber harvest of the early 

1960’s.  Cutting cycles of 10-15 

years have not been adhered to. 

 

3. There are many cull trees present 

that were not girdled in the late 

harvest.  The lot was high-graded, 

and skid roads were not properly 

waterbarred at that time.  All of 

these are in violation of the terms 

of the 1963 agreement.  These 

violations were verified to the 

Carmelite Fathers by a Licensed 

Professional Forester who made a 

field inspection in November 1994. 

 

The Carmelite Fathers promptly exercised their renewed 

right to manage the property.  In furtherance of their goal 

to harvest timber from the land and to preserve a future 

timber crop, the Carmelite Fathers filed a notice of 

Intent/Forest Cutting Plan with the Massachusetts 



 ATB 2004-295 

Department of Environmental Management (“DEM”) through its 

agent, Northeast Wood Products, Inc. (“Northeast Wood”).  

After DEM approval, Northeast Wood completed a cutting in 

1997
1
 on the Carmelite Fathers property.   

Several years later, the Carmelite Fathers decided to 

sell the property, and, in anticipation thereof, the 

original 700-acre tract was subdivided into four parcels. 

 

Ownership by the Appellant 

The appellant purchased the parcel at issue in this 

appeal from the Carmelite Fathers’ subdivided tract, on or 

about April 17, 2002.  The property consists of 35.943 

acres
2
 of undeveloped woodlot and is located on a portion of 

the eastern slope of Berlin Mountain, stretching across to 

the Massachusetts-New York State Line.  On July 22, 2002, 

the appellant filed an application for certification under 

G.L. c. 61A with the Assessors covering 35.023 acres of the 

forest land.  On that same date, the appellant filed a 

Forest Management Plan with the DEM, which was prepared on 

her behalf by private forester, Peter W. Tucker.  On 

                                                 
1 The original notice of Intent/Forest Cutting Plan authorized cutting, 
pursuant to the terms of the filed plan, beginning on August 22, 1995 

with an expiration date of June 26, 1997.  On February 19, 1997, the 

plan completion date was extended to December 31, 1997. 
2
 This figure represents the total acreage covered by the deed, 

including the driveway corridor, which is approximately 52.5 feet wide 

and 0.92 acres in area.  Appellant is not seeking 61A Classification 

for the 0.92-acre driveway corridor.  Accordingly, the subject property 

consists of the remaining 35.023 acres.  
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September 18, 2002, the DEM certified that the land “is 

being managed under an approved Forest Management Plan.”  

By way of cover letter, the DEM instructed the appellant as 

follows: 

Three (3) copies of the certificate and 

one (1) copy of the Forest Management 

Plan should be sent immediately to the 

assessors’ office in the town where 

your property is located.  We suggest 

that this be sent by certified mail or 

hand delivered before January 1
st
, as 

this is the deadline for classifying 

land for the following tax year. . . . 

You should request that the assessors 

sign the certificate and classify or 

reclassify your land under Chapter 61A. 

 

The appellant submitted separate applications for Forest 

-Agriculture / Horticulture-Recreational Land Classification 

with the appellee, on September 27, 2002, for the fiscal 

years 2003 and 2004.  G.L. c. 61A, § 6, requires that  

[e]ligibility of land for valuation, 

assessment and taxation pursuant to 

section four shall be determined 

separately for each year.  Application 

therefore shall be submitted to the 

board of assessors of each city or town 

in which such land is situated not 

later than October first of the year 

preceding each tax year for which 

valuation, assessment and taxation are 

being sought. . . . 

 

G.L. c. 44, § 56 provides that “[t]he fiscal year of 

all towns of the commonwealth shall begin with July first 

and end with the following June thirtieth.”  Since the 
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application for fiscal year 2003, beginning on July 1, 

2002, was due no later than October 1, 2001, the 

appellant’s application for 61A classification for that 

year was not timely filed.  As a result, the Board 

determined that it lacked jurisdiction regarding the 61A 

application for fiscal year 2003.   

With respect to fiscal year 2004, the appellant also 

filed her application for Chapter 61A classification on 

September 27, 2002, which was prior to the applicable § 6 

deadline of October 1, 2002. Therefore, the appellant’s 

fiscal year 2004 applicant was timely filed. 

On October 8, 2002, Hermon E. Allsop, Chairman of the 

Board of Assessors of Williamstown, signed the appellant’s 

DEM-approved 61A Application Certificate indicating “[t]he 

Board of Assessors have recorded the above acres of 

Classified Forest Land, and will cause evidence of a lien 

to be duly recorded in the Registry of Deeds.”  However, on 

that same date, the Assessors denied the appellant’s 61A 

application for fiscal year 2004 and sent the appellant 

written notice of the denial, dated October 11, 2002.  The
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Assessors offered the appellant the following explanation 

for the denial: 

Your application for valuation, 

assessment and taxation under the 

provisions of MGL Chap 61A for fiscal 

year 2004 was subsequently denied due 

to the fact that your land did not 

qualify under section 4 of MGL Chap 61A 

which in part states that said land 

“For general property tax purposes, the 

value of land. . . which is actively 

devoted to agricultural, horticultural 

. . . uses during the tax year in issue 

and has been so devoted for at least 

the two immediately preceding tax 

years.”  Because you did not meet the 

above requirement we were forced to 

deny your application. 

 

The appellant appealed to the Assessors for a 

modification of the certification denial in a letter, dated 

October 21, 2002.  The appellee responded by letter, dated 

October 22, 2002, in which they restated their opinion that 

the appellant did not meet the requirements of G.L. c. 61A, 

§ 4.  On October 31, 2002, the appellant timely appealed 

the Assessors’ denial to the Board.  Accordingly, the Board 

determined that it had jurisdiction to hear and decide this 

appeal for fiscal year 2004. 

On the basis of the foregoing, and for the reasons 

detailed in the following Opinion, the Board ruled that the 

appellant satisfied the third alternate definition of 

“horticultural use” and that the land was “actively devoted 
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to . . . horticultural uses during the current tax year in 

issue and [had] been so devoted for at least the two 

immediately preceding tax years.”  As a result, the 

appellant satisfied the requirements for 61A classification 

for fiscal year 2004, and the Board issued a decision for 

the appellant.     

OPINION 

 

At issue in this appeal is whether the definition of 

“land in horticultural use,” for the purpose of 61A 

classification, requires the existence of a planned program 

certified by the State Forester.       

The inquiry begins with the statutory definition of 

“horticultural use.”  Chapter 61A, § 2 defines land in 

horticultural use, in relevant part, as: 

Land shall be deemed to be in 

horticultural use . . .  

 

[2] when primarily and directly used 

in raising forest products under a 

program certified by the state forester 

to be a planned program to improve the 

quantity and quality of a continuous 

crop for the purpose of selling such 

products in the normal course of 

business; or 

 

[3] when primarily and directly used 

in a related manner which is incidental 

thereto and represents a customary and 

necessary use in raising such products 

and preparing them for market. 
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On September 18, 2002, the DEM certified that the 

appellant’s land “is being managed under an approved Forest 

Management Plan.”  As such, it is undisputed that the land 

is in horticultural use as of that date. 

Once it is determined that the property is in 

horticultural use as defined by G.L. c. 61A, § 2, the 

second level of inquiry is the valuation of that property.  

G.L. c. 61A, § 4 states: 

For general property tax purposes, the 

value of land, not less than five acres 

in area, which is actively devoted to 

. . . horticultural uses during the tax 

year in issue and has been so devoted 

for at least the two immediately 

preceding tax years, shall, upon 

application of the owner of such land 

and approval thereof, be that value 

which such land has for agricultural or 

horticultural purposes.  

 

Simply put, § 4 predicates the favorable Chapter 61A 

valuation on the fact that the land “is actively devoted to 

. . . horticultural uses during the current tax year in 

issue and has been so devoted for at least the two 

immediately preceding tax years.”  Therefore, it is the 

horticultural use, and not the existence of a certified 

plan, during the preceding two years that determines 

qualification for Chapter 61A classification.  See Sliski 

v. Assessors of Lincoln and Wayland, 1995 Mass. A.T.B Adv. 
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Sh. 29, 36 (A certified plan effective as of the relevant 

assessment date, but not during the two preceding tax 

years, does not preclude 61A classification where 

sufficient evidence of horticultural use during that two-

year period exists.).   The Carmelite Fathers owned the 

property during the relevant “two immediately preceding tax 

years,” thus necessitating an analysis to determine whether 

their use qualifies as a “horticultural use.”  

The basic area of contention between the Assessors and 

the appellant is the applicable definition of 

“horticultural use” under § 2.  The Assessors suggest that 

the analysis ends with the second alternate definition of 

horticultural use, which requires “a program certified by 

the state forester to be a planned program to improve the 

quantity and quality of a continuous crop.”  The Assessors 

articulated their reason for denial in their Motion for 

Summary Judgment, submitted to the Board on May 1, 2003. 

 

It is the Board of Assessor’s argument 

that although the State certified 

forest management plan meets the 

definitions set forth in section 2 of 

MGL CH 61A, said plan needed to be in 

effect 2 years prior to the application 

to meet the statutory requirements set 

forth in MGL CH 61A §4. 
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In contrast, the appellant points to the third alternate 

definition for horticultural use, as proof that the 61A 

classification is proper for fiscal year 2004. 

 “The general and familiar rule is that a statute must 

be interpreted according to the intent of the Legislature 

ascertained from all its words construed by the ordinary 

and approved usage of the language, considered in 

connection with the cause of its enactment, the mischief or 

imperfection to be remedied and the main object to be 

accomplished, to the end that the purpose of its framers 

may be effectuated.” Hanlon v. Rollins, 286 Mass. 444, 447 

(1934).  The fact that § 2 enumerates three alternative 

criteria for “horticultural use” reveals a clear 

legislative intent that land need only meet one of the 

alternatives to fall within the purview of 61A.  To infer 

that the third alternate definition is a mere augmentation 

of the second, with a threshold requirement of a state 

certified management plan, only serves to eviscerate the 

legislative intent.   

The phrase contained in the third alternate definition 

“in a related manner which is incidental thereto” simply 

relates to the fact that the property must be utilized in a 

fashion similar to property that is state certified, not 

that a state certified planned program must exist.  
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Therefore, if the Carmelite Fathers’ use of the property in 

the two immediately preceding tax years satisfies the third 

alternate definition, the fact that their timber management 

program may not have been state certified will not nullify 

its inclusion in the definition of horticultural use.  

See Sliski at 36. 

The record does not indicate that the Carmelite 

Fathers sought 61A classification or official certification 

of their management plan from the DEM.  Without this 

certification, the second alternate definition of 

horticultural use is precluded and, according to the 

appellee, 61A classification is impossible.  However, the 

lack of certification does not serve to diminish the fact 

that the Carmelite Fathers made every effort to properly 

manage their property, so as to promote the future health 

and viability of their timber crop.  

The record supports the appellant’s contention that 

the property was “primarily and directly used in a related 

manner which is incidental thereto and represents a 

customary and necessary use” in raising and preparing 

timber for market.  Throughout its ownership of the 

property, the Carmelite Fathers sought advice from, and the 

services of, both the DEM and private harvesting/management 

corporations regarding the management of the woodland and 
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the harvesting of the timber.  Based on these inquires, 

beginning in 1963, every plan prepared for, approved and 

submitted by the Carmelite Fathers stated that timber would 

be harvested on ten-to-fifteen year cycles.  According to 

the record, the property was last harvested in 1997, 

therefore the next harvest is not scheduled to occur until 

sometime between 2007 and 2012.  By custom and necessity, 

the management of woodlots and the successful harvest of 

timber require long intervals between active cutting cycles 

to properly raise and prepare such product for market, as 

evidenced by the cutting cycles of ten to fifteen years 

referenced in the plans.  The Carmelite Fathers’ actions 

are consistent with prudent timber management.  

The Carmelite Fathers’ use of the property in the two 

tax years immediately preceding the year of the appellant’s 

application for 61A certification satisfies the third 

alternate definition of land in horticultural use, namely 

“when primarily and directly used in a related manner which 

is incidental thereto and represents a customary and 

necessary use in raising such products and preparing them 

for market.”   

On the basis of all the evidence, the Board ruled that 

the appellant’s property was in horticultural use during 

the tax year of the application, fiscal year 2004, and had 
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been so devoted for at least the two immediately preceding 

tax years.  As a result, the appellant satisfied 

the requirements for 61A classification for fiscal year 

2004.  Accordingly, the Board issued a decision for the 

appellant. 

 

      APPELLATE TAX BOARD 

     

     By:   ______________ 

          Nancy T. Egan, Member 

 

 

 

A true copy, 

Attest:     __ 

            Clerk of the Board 

 

 


