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 This is an appeal under the formal procedure, pursuant to 

G.L. c. 59, §§ 64 and 65, from the refusal of the appellee to 

abate taxes on certain real estate in the Town of Westborough 

owned by and assessed to the appellant under G.L. c. 59, §§ 11 

and 38, for fiscal year 2003.   

 Commissioner Rose heard this appeal and issued a single-

member decision for the appellant in accordance with G.L. c. 

58A, § 1A.   

 These findings of fact and report are made pursuant to a 

request by the appellee under G.L. c. 58A, § 13 and 831 CMR 

1.32.   

 

 Robert A. Nichols, Trustee, pro se, for the appellant. 

 Alan F. Dodd, Esq., for the appellee. 
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FINDINGS OF FACT AND REPORT 

 On January 1, 2003, Marilyn A. Gifford was the assessed 

owner of a parcel of real estate located at 22 Oak Street in the 

Town of Westborough.  On May 5, 2003, she sold the parcel to the 

Oak Street Realty Trust (Robert A. Nichols, Trustee).1  The 

parcel contains approximately 7,073 square feet of land or 0.162 

acres and is improved with a mobile home, which was built about 

1974, and a detached one-car garage.  According to the Board of 

Assessors of the Town of Westborough (“assessors”), the subject 

property is located in a business zone.     

The mobile home has an aluminum exterior and an asphalt 

roof.  With two additions constructed on a concrete slab, it 

contains five rooms, including two bedrooms, a kitchen, a front 

sitting room, and a family room.  It also has a full bathroom 

with a hot tub, and an enclosed porch.  The mobile home and the 

additions contain 1,019 square feet of living space and are in 

poor condition.  The property has been vacant for some time.  

The assessors initially

                                                 
1 Mr. Nichols brings this appeal as the trustee of the Oak Street Realty Trust 
and under G.L. c. 59, § 59, which provides in pertinent part: 
“Notwithstanding any other provision of this section, a person who acquires 
title to real estate after January first in any year, shall for the purposes 
of this section be treated as a person upon whom a tax has been assessed.”  
Accordingly, the presiding officer found that Robert A. Nichols, as trustee 
of the Oak Street Realty Trust, was entitled to bring his application for 
abatement and this appeal for fiscal year 2004. 
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valued the property at $141,800 and assessed a tax thereon, at 

the rate of $13.87 per thousand, in the amount of $1,966.77.  

 On December 26, 2003, the Assistant Collector of Taxes for 

Westborough sent out the third-quarter actual real estate tax 

bills with a Monday, February 2, 2004 payment due date.2  The 

fourth-quarter payments were due on or before May 3, 2004.3  The 

appellant paid the tax without incurring interest.4  On January 

12, 2004, the appellant timely filed an application for 

abatement on behalf of the trust.  On March 9, 2004, the 

assessors granted the appellant a partial abatement reducing the 

assessed value of the subject property by $43,200 to $98,600 and 

abating $599.18 in tax.  The abatement was based on the 

assessors’ reduction of the value of the land component of the 

assessment from $118,100 to $88,600, and their reduction of

                                                 
2 According to G.L. c. 59, § 57C, the applicable payment section for this 
appeal, the last day for paying the third quarter actual real estate tax is 
February 1st.  However, in 2004, February 1st fell on a Sunday.  When the last 
day of a filing period falls on a Saturday, Sunday, or holiday, the payment 
due date is extended by operation of law to the following business day.  G.L. 
c. 4, § 9.   
3 According to G.L. c. 59, § 57C, the applicable payment section for this 
appeal, the last day for paying the fourth quarter actual real estate tax is 
May 1st.  However, in 2004, May 1st fell on a Saturday.  When the last day of a 
filing period falls on a Saturday, Sunday, or holiday, the payment due date 
is extended by operation of law to the following business day.  G.L. c. 4, § 
9.   
4 Timely payment of the actual real estate tax bills is not a prerequisite to 
the Appellate Tax Board’s jurisdiction in this appeal because the total 
amount of the subject property’s yearly real estate tax is not more than 
$3,000.  See G.L. c. 59, §§ 64 and 65.     
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the value attributed to the mobile home from $19,700 to $6,000.  

The assessors reduced the value of the mobile home because of 

its poor condition and the presence of inaccurate information 

about it on the property record card, including an inflated 

number of rooms, bedrooms, and bathrooms.  The value ascribed to 

the yard items or garage remained the same at $4,000.   

On June 7, 2004, the appellant seasonably filed his 

informal appeal with the Appellate Tax Board (“Board”).  On July 

21, 2004, in accordance with G.L. c. 58A, § 7A and within thirty 

days of the date of service, the assessors elected to transfer 

the appeal to the Board’s formal docket.  On the basis of these 

facts, the presiding member found that the Board had 

jurisdiction to hear and decide this appeal.   

 In support of the trust’s request for abatement, the 

appellant argued that the land component of the property was 

still overvalued even after the partial abatement.  Mr. Nichols 

based the trust’s case primarily on the May 5, 2003 sale of the 

property from Marilyn A. Gifford to the Oak Street Realty Trust 

for $5,000.  The trust purchased the subject parcel and two 

other adjourning parcels to serve an affiliated neighboring 

parcel and building as a parking lot.  The first of these three 

lots was transferred to the trust for $1.00 by Mr. Nichols, 

himself.  The second lot, like the subject, was sold by Ms. 

Gifford to the trust for $5,000.   
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The presiding member found that these sales were suspect 

and not arms-length transactions.  The sale of one of the lots 

by Mr. Nichols to the trust, of which he was the trustee, for 

“the legal dollar,” was clearly a sale between affiliated 

parties for mere convenience.  The other two sales were 

essentially fire sales from the same owner who apparently wanted 

to quickly unload the properties to an abutter without waiting 

to test the market.             

Mr. Nichols also introduced some data regarding the 

contemporaneous sales of three other Westborough properties 

located in business zones that he deemed comparable to the 

subject property.  One of these sales involved a property with a 

conservation deed restriction, and the other two properties were 

located some distance away from the subject property.  One of 

these latter two properties was situated along the railroad 

tracks and right-of-way running through Westborough while the 

other purportedly comparable property was situated near Route 

90, the Massachusetts Turnpike.  The relatively recent sale 

prices associated with these three properties were $5,000, 

$28,000, and $3,500, respectively.  They ranged in size from 

35,591 to 27,828 to 17,622 square feet, respectively.  The 

presiding member found that these properties were not 

sufficiently comparable to the subject property because of their 

locations.  The appellant did not suggest any possible 
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adjustments to account for this obvious difference between the 

subject property and these purportedly comparable properties.  

The presiding member also found that the presence of a deed 

restriction further reduced the comparability of the first 

allegedly comparable property.   

Notwithstanding these differences, the presiding member 

further found that the sale prices associated with these three 

business properties were nonetheless relevant in establishing 

generally that the value of business-zoned properties was less 

than the value of residentially-zoned parcels in Westborough for 

the fiscal year at issue.  Accordingly, the presiding member 

considered these sales but gave them little weight except for 

purposes of establishing that the value of parcels in business-

zones areas was generally lower than those located in 

residentially-zone areas were.         

In support of their assessment, the assessors primarily 

relied on the sales of five ranch properties located in 

residential neighborhoods in Westborough.  The presiding member 

found that these ranch properties were simply not comparable to 

the subject mobile home property in either style, construction, 

condition, location, neighborhood, lot size, or zoning.  In 

addition, he found that the assessors did not even attempt to 

make any adjustments to compensate for these differences.  Under 
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the circumstances the presiding member considered but gave 

little weight to the assessors’ analysis.       

 On the basis of all of the evidence and reasonable 

inferences drawn therefrom, the presiding member found that the 

appellant met his burden of proving that the trust’s property 

was overvalued, but only to the extent that it deserved a 

further reduction because of its location in a business zone.  

Accordingly, the presiding member further reduced the value 

attributable to the land component of the subject property by 

approximately fifteen percent.  On this basis, the presiding 

member decided this appeal for the appellant and reduced the 

$98,600 assessed value (as abated by the assessors) to a fair 

cash value of $85,000.      

 

OPINION 

The assessors are required to assess real estate at its 

fair cash value.  G.L. c. 59, § 38.  Fair cash value is defined 

as the price on which a willing seller and a willing buyer in a 

free and open market will agree if both of them are fully 

informed and under no compulsion.  Boston Gas Co. v. Assessors 

of Boston, 334 Mass. 549, 566 (1956). 

 The appellant has the burden of proving that the property 

has a lower value than that assessed. “‘The burden of proof is 

upon the petitioner to make out its right as [a] matter of law 
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to [an] abatement of the tax.’” Schlaiker v. Assessors of Great 

Barrington, 365 Mass. 243, 245 (1974) (quoting Judson Freight 

Forwarding Co. v. Commonwealth, 242 Mass. 47, 55 (1922)). “[T]he 

board is entitled to ‘presume that the valuation made by the 

assessors [is] valid unless the taxpayers . . . prov[e] the 

contrary.’” General Electric Co. v. Assessors of Lynn, 393 Mass. 

591, 598 (1984) (quoting Schlaiker, 365 Mass. at 245)).   

 In appeals before this Board, a taxpayer “may present 

persuasive evidence of overvaluation either by exposing flaws or 

errors in the assessors’ method of valuation, or by introducing 

affirmative evidence of value which undermines the assessors’ 

valuation.”  General Electric Co. v. Assessors of Lynn, 393 

Mass. at 600 (quoting Donlon v. Assessors of Holliston, 389 

Mass. 848, 855 (1983)).  In the present appeal, the appellant 

first attempted to prove that the subject property was 

overvalued by introducing a recent sale involving the subject 

property as well as two recent sales other abutting or nearby 

properties.  The presiding member found, however, that the sales 

of these properties were suspect and not arms-length 

transactions.   

Actual sales of the subject property generally “furnish 

strong evidence of market value, provided they are arm’s-length 

transactions and thus fairly represent what a buyer has been 

willing to pay for the property to a willing seller.”  Foxboro 
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Associates v. Board of Assessors of Foxborough, 385 Mass. 679, 

682 (1982); New Boston Garden Corp. v. Assessors of Boston, 383 

Mass. 456, 469 (1981); First National Stores, Inc. v. Assessors 

of Somerville, 358 Mass. 554, 560 (1971).   Nevertheless, the 

sale price recited in the deed of the subject or purportedly 

comparable properties are not conclusive evidence of fair cash 

value.  Foxboro Associates v. Board of Assessors of Foxborough, 

385 Mass. at 682-683.  Evidence of sales may be considered “only 

if they are free and not under compulsion.”  Congregation of the 

Mission of St. Vincent de Paul v. Commonwealth, 336 Mass. 357, 

360 (1957).  Under the circumstances present in this appeal, the 

presiding member found and ruled that the May 5, 2003 sale of 

the subject property and the sales of the abutting and nearby 

parcels were not transactions that were representative of the 

market.  Accordingly, the presiding member disregarded them for 

purposes of finding the fair cash value of the subject property 

for the fiscal year at issue. 

   The appellant also contended that the subject property was 

overvalued because the land component of the assessment was 

overrated.  A taxpayer, however, does not conclusively establish 

a right to abatement merely by showing that his land is 

overvalued.  “The tax on a parcel of land and the building 

thereon is one tax . . . although for statistical purposes they 

may be valued separately.”  Assessors of Brookline v. Prudential 
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Insurance Co., 310 Mass. 300, 317 (1941).  In abatement 

proceedings, “the question is whether the assessment for the 

parcel of real estate, including both the land and the 

structures thereon, is excessive.  The component parts, on which 

that single assessment is laid, are each open to inquiry and 

revision by the appellate tribunal in reaching the conclusion 

whether that single assessment is excessive.”  Massachusetts 

General Hospital v. Belmont, 238 Mass. 396, 403 (1921).  See 

also Buckley v. Assessors of Duxbury, 12 Mass. App. Tax Bd. Rep. 

114, 119 (1990); Jernegan v. Assessors of Duxbury, 12 Mass. App. 

Tax Bd. Rep. 74, 79 (1990); Everhart v. Assessors of Dalton, 6 

Mass. App. Tax Board Rep. 7, 9 (1985). 

In the present appeal, the appellant challenged the value 

of the land component of the subject assessment.  The presiding 

member found that while the land assessment was consistent with 

the land assessment and sale prices associated with ranch 

properties located in residential neighborhoods, it was not 

consistent with the sale prices associated with other business 

properties sold within the town.  On this basis, the presiding 

member found and ruled that the appellant met his burden of 

proving that the trust’s property was overvalued, but only to 

the extent that it deserved a further reduction because of its 

location in a business zone.  Accordingly, the presiding member 

further reduced the overall value of the subject property by an 
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amount approximately equal to fifteen percent of the assessed 

land value.   

In reaching his opinion of fair cash value in this appeal, 

the presiding member was not required to believe the testimony 

of any particular witness or to adopt any particular method of 

valuation suggested.  Rather, the presiding member could accept 

those portions of the evidence that he determined had more 

convincing weight. Foxboro Associates v. Board of Assessors of 

Foxborough, 385 Mass. at 683; New Boston Garden Corp. v. 

Assessors of Boston, 383 Mass. at 473; Assessors of Lynnfield v. 

New England Oyster House, Inc., 362 Mass. 696, 701-702 (1972).  

In evaluating the evidence before him, the presiding member 

selected among the various elements of value and formed its own 

independent judgment of fair cash value.  General Electric v. 

Assessors of Lynn, 393 Mass. at 605; North American Philips 

Lighting Corp. v. Assessors of Lynn, 392 Mass. 296, 300 (1984). 

The presiding member need not specify the exact manner in 

which he arrived at his valuation.  Jordan Marsh v. Assessors of 

Malden, 359 Mass. 106, 110 (1971).  The fair cash value of 

property cannot be proven with “mathematical certainty and must 

ultimately rest in the realm of opinion, estimate and judgment.”  

Assessors of Quincy v. Boston Consol. Gas Co., 309 Mass. 60, 72 

(1941).  “The credibility of witnesses, the weight of evidence, 

and inferences to be drawn from the evidence are matters for the 
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board.”   Cummington School of the Arts, Inc. v. Assessors of 

Cummington, 373 Mass. 597, 605 (1977). 
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On this basis, the presiding member decided this appeal for 

the appellant and reduced the $98,600 assessed value as abated 

by the assessors to a fair cash value of $85,000.      

   

     APPELLATE TAX BOARD 

 

      By:               
      James D. Rose, Member  

 

 

A true copy, 

 

Attest:      
    Clerk of the Board 
 

 


