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 These are appeals under the formal procedure pursuant to 

G.L. c. 59, §§ 64 and 65 from the refusal of the appellee to 

abate real estate taxes assessed under G.L. c. 59, §§ 11 and 38 

for fiscal years 2000 and 2002.   

 Commissioner Egan heard these appeals.  Commissioners 

Scharaffa and Gorton joined her in the decisions for the 

appellants.  Former Chairman Burns did not participate in the 

deliberation or the decisions related to these appeals.   

 These findings of fact and report are made pursuant to 

requests by both parties under G.L. c. 58A, § 13 and 8.31 CMR 

1.32. 

 

 Alan Garber, Esq. for the appellants. 

 Richard L. Wulsin, Esq. for the appellee.   

 

                                                 
1 The appellants are the trustees of the First Psychiatric Trust.   
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FINDINGS OF FACT AND REPORT 

 On January 1, 1999 and January 1, 2001, the appellants, 

Nasir A. Khan and Edward L. Zarsky, Trustees of the First 

Psychiatric Trust, were the assessed owners of a parcel of real 

estate located at 300 South Street and Intervale Road in 

Brookline.2  At all relevant times, the subject property 

contained approximately 476,430 square feet of land,3 was 

improved with six structures, and was leased by the appellants 

to First Psychiatric Planners, Inc., a Massachusetts 

corporation, which operated a private, for-profit, psychiatric 

hospital on the premises, known as the Bournewood Hospital.   

 For fiscal year 2000, the assessors valued the property at 

$8,508,000 and assessed a tax thereon, at the rate of $24.52 per 

thousand, in the amount of $208,616.16.  The appellants paid the 

tax without incurring interest.  On February 1, 2000, the 

appellants timely filed their

                                                 
2 The appellants did not appeal their fiscal-year 2001 assessment.   
3 The tax bills and the assessors’ real estate valuation expert’s initial 
report indicate that the property contains 541,836 square feet or 12.44 
acres.  The appellants’ real estate valuation expert states in his report 
that it contains approximately twelve acres.  The assessors’ real estate 
valuation expert states in his subsequent report that the “subject property 
consists of a 10.93(+/-) acre parcel.”  The Board’s finding here is based on 
the Bournewood Hospital’s administrator’s testimony in this regard and the 
assessors’ real estate valuation expert’s second estimate, which apparently 
is based on better and more updated information.  In any case, the 
methodology that the Board ultimately used to value the real estate 
associated with the subject property is not affected by any discrepancy in 
this regard.        
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application for abatement with the assessors and then, on July 

3, 2000, seasonally appealed the assessors’ April 25, 2000 

denial of their abatement application to the Appellate Tax Board 

(“Board”).  On this basis, the Board found that it had 

jurisdiction over the fiscal year 2000 appeal.   

 For fiscal year 2002, the assessors valued the property at 

$8,933,000 and assessed a tax thereon, at the rate of $21.07 per 

thousand, in the amount of $188,218.31.  The appellants paid the 

tax without incurring interest.  On January 31, 2002, the 

appellants timely filed their application for abatement with the 

assessors and then, on June 20, 2002, seasonally appealed the 

assessors’ April 9, 2002 denial of their abatement application 

to the Board.  On this basis, the Board found that it had 

jurisdiction over the fiscal year 2002 appeal.   

 The subject property is located in South Brookline, off the 

VFW Parkway (Route 1) in a residentially-zoned district, termed 

Neighborhood 103 for assessment and other municipal purposes.  

Before being converted into a psychiatric hospital, the property 

was used for residential purposes and was known as the Dodge 

Estate.  The parties’ real estate valuation experts agree that 

South Brookline is one of the finest residential areas in 

Massachusetts and that Brookline has long been recognized for 

its astute management, its top-notch schools and other public 

facilities, and its “wholly adequate” infrastructure.  Permitted 
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uses in the S-7 zoning district, in which the subject property 

is located, include single-family residences, places of worship, 

educational uses, recreational facilities, family day care, 

agriculture, horticulture, floriculture, dish antennae, fire 

station and accessory uses.  The Bournewood Hospital is a legal, 

pre-existing non-conforming use.   

 There are six structures on the property, all of which are 

utilized by the psychiatric hospital.  These buildings are from 

ninety to one hundred years old and are referred to as the barn, 

Intervale House, Woodburne, Dodge, Stedman, and Emerson.  The 

barn, a former carriage house, is an approximately 1,714-square-

foot, 1-1/2 story pitched roof building with painted shingles on 

its exterior.  It is built into a grade change thereby allowing 

grade-level vehicular entry at two levels.  It has a rough 

interior finish with a portion on the upper level primitively 

converted into office space for the hospital's security chief 

and support services director.  An old gas-fired hot air heater 

and exposed ducts provide heat for the building.  There is also 

an exposed domestic hot water heater.  The plumbing includes a 

metal slop sink and a small toilet room with two fixtures.  The 

bottom level houses maintenance equipment, carpentry equipment, 

lumber, and other stored materials.     

 The Intervale House is a free-standing two-story 1,650-

square-foot colonial residential structure with an attached two-
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car garage.  The hospital uses the former residence for 

administrative and physician on-call purposes.  Its exterior is 

finished with wood shingles except for a brick façade on a 

portion of the front.  The garage has two manually-operated 

wooden overhead doors.  The pitched roofs are covered with 

asphalt shingles.   

 The interior finish of the unheated garage has plastered 

walls and ceilings.  The interior of the colonial building 

remains partitioned as a residential structure with hardwood 

floors, some wall-to-wall carpeting, plastered walls and 

ceilings, and incandescent lighting.  The first floor contains 

group meeting rooms, office space, a two-fixture lavatory and a 

residential-style kitchen with cabinets and a double enamel 

sink, but no disposal or dishwasher.  The second floor contains 

two full bathrooms and four bedrooms with closets, which provide 

private quarters for those physicians or psychiatrists on night 

duty.  The basement has a poured concrete floor, paneled walls 

and a plastered ceiling.  It is used for medical records 

storage.  The basement also houses the heating system and hot 

water heater in a small utility room.   

 The Woodburne building’s 5,280-square-feet of space are 

spread over three-levels.  Until recently, the space was used 

essentially for administrative purposes but is now the site for 

the hospital's ambulatory services.  The structure has gabled 
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and pitched roofs with shed dormers covered with asphalt 

shingles.  Its primarily wood-shingled siding, with some vinyl 

and brick, is painted white.  The basement level, which was 

recently renovated, is heated and contains wall-to-wall 

carpeting and tile over poured concrete floors.  The walls and 

ceiling are plastered with incandescent lighting.  Most of the 

space is divided into multi-purpose and lounge areas.  The 

basement also contains two two-fixture bathrooms.  An adolescent 

program presently is housed in the basement of this building 

along with an area reserved for medical students who are 

participating in one of the teaching programs at the Bournewood 

sponsored by area medical schools.   

The first floor has wall-to-wall carpeting, sheet-rock 

walls, and a suspended ceiling with acoustical panels and 

recessed spot lighting.  It is divided into one large conference 

room and several offices.  There is also a residential-style 

kitchen and several bathrooms.4  The second floor or third level, 

which has a finish similar to the first floor, houses a large, 

well-appointed office, a board room, a bathroom, and several 

smaller offices and meeting rooms.  The building is entirely 

sprinklered.  There is a central gas-fired forced hot water 

heating system but separate air conditioning for each level.       

                                                 
4 Some time after the relevant assessment date for fiscal year 2002, the first 
floor was renovated to include three bedrooms, a nurses’ station and an 
expanded bathroom. 
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 The Dodge building is the old Dodge estate home.  Its 

exterior still contains some interesting architectural features 

reminiscent of an old South Brookline estate.  It has both a 

flat and pitched roof covered with asphalt shingles.  Its 

exterior wood shingles are painted white.  The principal 

differences in the exterior of the structure now are the stair 

towers in the front and back of the building.  The basement 

contains unfinished utility, sewing, and laundry rooms, as well 

as a recently refinished exercise room.  Throughout the 

basement, the clearance is only seven feet under the duct work.   

The first floor has wall-to-wall carpeting and vinyl tile 

flooring, decorative fabric wall covering, and a plastered 

ceiling with fluorescent lighting fixtures.  All the partitions 

contain glass-wired, safety glass window panels.  The first 

floor contains seven patient bedrooms, three three-fixture 

bathrooms, a patient eating area, and a small conference room.  

An adult intensive treatment unit occupies this floor.  The 

upper floor, which is similarly constructed and finished, is 

subdivided into staff areas, several two- and three-fixture 

bathrooms, an area for nurses, and a conference room.  This 

floor houses an adolescent care unit.   

The 7,885-square-foot Stedman building is also an old 

estate structure with a fieldstone foundation.  A stair tower 

has been added to the northerly side of the building and 
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exterior steel stairs to the southerly side.  The roof is 

covered in asphalt shingles, and the exterior is finished with 

wood shingles.  A porch is attached to the front of the 

building.  The basement, which is at grade level, contains two 

two-fixture bathrooms, dining areas, an electrical room, and the 

main food service area for the facility.  

The first floor, which is finished in comparable quality to 

the other buildings’ main-level interiors, includes a fire-

placed reception area, numerous offices, meeting rooms, the 

comparatively large medical director’s office, and two two-

fixture bathrooms.  The second floor houses patients in four 

multi-occupant bedrooms, and it also has two large bathrooms, 

one with three fixtures and the other with four, a nurses’ 

station and several other rooms for the nurses. This floor 

houses one of the intensive treatment units at the hospital.  

While the third floor is not currently utilized, it could 

possibly, with some renovation, be used for offices.   

Lastly, the Emerson building is also one of the remaining 

old estate structures.  It is a long, 8,667-square-foot, three-

story building with a farm-style overhanging porch on one side 

and another smaller porch in the front.  It has a stone and 

concrete foundation and a full basement.  The Mansard-type roof 

and dormers have asphalt shingles.  The exterior wood shingles 

are painted.   Two stair towers have been added to the edifice.  
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The building is entirely sprinklered.  All of the interior 

levels have been nicely refinished.     

The first floor is known as the Emerson/Dual Diagnosis 

section.  It contains patient bedrooms, one four-fixture and 

three three-fixture bathrooms, and a group meeting room.  The 

basement is subdivided into a pharmacy room, a laboratory, an 

activity room for occupational therapy, a laundry room, a two-

fixture bathroom, and a utility room, which contains the 

building’s gas-fired, forced-hot-water heating system, the water 

heater, and a small gas air-conditioning system for the basement 

only.  The upper floors use window unit air conditioners.   

The second floor is known as Emerson II/Chemical 

Dependency.  It contains primarily patient beds along with a 

small staff office.  There are several half bathrooms and one 

full.  The third floor, Emerson III, is all administrative 

offices with one full bathroom.   

To prove that the assessors overvalued the subject property 

for the two fiscal years at issue, the appellants offered the 

testimony of five witnesses, including one specializing in the 

valuation of health-care facilities and another in real estate 

valuation.  In addition, the appellants offered numerous 

exhibits into evidence, including their real estate valuation 

expert’s appraisal report, which incorporated their business 

valuation witness’s findings.  The appellants also filed a post-
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hearing brief.  In support of the assessments for the two fiscal 

years at issue, the assessors did not present any witnesses of 

their own, but instead relied on their counsel’s cross-

examination of the appellants’ witnesses, several documents 

introduced into evidence, and their post-trial brief.   

The first witness to testify for the appellants was Linda 

MacDonald, an assistant assessor from the appellee Brookline 

assessors’ office.  Through Ms. MacDonald, the appellants 

introduced a document previously prepared by the assessors, 

which contained a summary of an income-capitalization 

methodology that the assessors evidently used to value the 

subject property at $8,508,000 for fiscal years 2000 and 2001.  

Ms. MacDonald testified that the assessors valued the subject 

property at $8,933,000 for fiscal year 2002 apparently by 

increasing the previous year’s assessment by five percent.  The 

appellants also introduced into evidence a letter from Ms. 

MacDonald to appellants’ counsel further substantiating her 

conclusions in this regard, even though the tax bill for fiscal 

year 2001 showed a value of $9,359,000 for the subject property.  

Ms. MacDonald also conceded that property located in 

Neighborhood 101 in Brookline was more valuable than property 

located in Neighborhood 103.  In addition, she also admitted 

that the assessors had no particular expertise in land planning.   
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The second witness that the appellants called to testify 

was Stephen Gasperoni, the assessors’ real estate valuation 

expert.  He was subpoenaed by the appellants and allowed to 

testify, over the assessors’ objection, in the appellants’ case-

in-chief.  Mr. Gasperoni appraised the subject property for the 

assessors for fiscal years 2000 and 2002.  He was hired several 

months before the hearing and prepared two written reports.  The 

first report valued the property for only fiscal year 2000.  The 

subsequent report valued the property for both of the fiscal 

years at issue.5     

Mr. Gasperoni’s first report was devoted primarily to an 

income capitalization methodology, which was premised on the 

property’s existing use as its highest and best use.  It 

appeared that many of his figures and assumptions were drawn 

from the appraisal report, which had been prepared by the 

appellants’ real estate valuation expert, Richard Dennis.6  Mr. 

Gasperoni’s first report also contained, at the very end, a two-

page summary postulating that the highest and best use of the 

property was as a residential condominium development with a 

                                                 
5 Shortly before the scheduled hearing for the fiscal-year 2000 appeal, the 
appellants filed their appeal for fiscal year 2002.  In the interests of 
judicial economy, the Board joined the two appeals and continued the hearing 
to allow the parties’ experts to update or submit new reports that included 
fiscal year 2002.     
6 Mr. Gasperoni acknowledged that he had reviewed Mr. Dennis’ report before 
preparing his own.   
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value somewhere between “$15,000,000 and $20,000,000+” for 

fiscal year 2000.   

Approximately two months after preparing his first report, 

Mr. Gasperoni readied a second report, which revalued the 

subject property for fiscal year 2000 and, for the first time, 

valued the Bournewood Hospital for fiscal year 2002.  This 

report incorporated a residential subdivision plan provided to 

Mr. Gasperoni by the assessors.  In this second report, Mr. 

Gasperoni found that the highest and best use for the subject 

property was its existing use as a psychiatric hospital for 

fiscal year 2000 but then changed to a residential subdivision 

use for fiscal year 2002.  In his testimony at the hearing, 

however, Mr. Gasperoni claimed that the highest and best use for 

fiscal year 2000 was as a residential subdivision as well.  He 

also admitted that, in performing his income capitalization 

methodology for valuing the property as a psychiatric hospital, 

he inadvertently transposed his income and expense figures for 

fiscal year 2000 with those for fiscal year 2002.  Mr. Gasperoni 

insinuated that this error was what led to his now-disavowed 

conclusion that the highest and best use of the property for 

fiscal year 2000 was its existing use as a psychiatric hospital.   

Mr. Gasperoni also admitted that, in his original income 

capitalization methodology, he had neglected to include a return 

on and a return of personal property.  Mr. Gasperoni only 
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recognized these errors after receiving Mr. Dennis’ second 

report shortly before the hearing in these appeals and sometime 

after he had already passed his reports on to his client, who 

had filed them with the Board and exchanged them with the 

appellants.  Consequently, contemporaneous with the hearing, he 

prepared an errata sheet to correct these mistakes.  Mr. 

Gasperoni conceded that, in determining the property’s highest 

and best use, he never considered the likely intended use of the 

property as a psychiatric hospital for the foreseeable future.  

After correcting his income capitalization methodology for the 

income and expense transposition errors and for returns on and 

of personal property, Mr. Gasperoni estimated the value of the 

subject property at $7,335,000 for fiscal year 2000 and 

$9,865,000 for fiscal year 2002.   

In reaching these values using his income capitalization 

methodology, Mr. Gasperoni relied on essentially the same income 

and expense data from the hospital that the appellants’ 

valuation experts relied on.  Except for his refusal to include 

in his methodology a deduction for an entrepreneurial return, 

Mr. Gasperoni’s income figures, expenses, net income figures, 

and capitalization rates closely correspond to those used by the 

appellant’s valuation experts.   Mr. Gasperoni’s corrected 

income capitalization methodology is reproduced below. 
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Fiscal Year 2000 

INCOME:   
Routine In-Patient Services  $  15,989,227.00 
Routine Ambulatory Care Services  $     951,655.00 
Non-Patient Care Services   
Less – Deductions  $  (6,963,397.00) 
Net Patient Service Revenue  $   9,977,485.00 
 
EXPENSES: 

  

         Overhead $  4,999,984.00  
         Capital Leases $    (90,671.00)  
         Long Term Interest $   (243,019.00)  
         Bond Amortization $   (141,496.00)  
  Adjusted Overhead  $   4,524,798.00 
         Ancillary Expenses $    714,225.00  
         Routine In-Patient Care $  3,351,899.00  
         Routine Amb. Care Services $    295,090.00 $   4,361,214.00 
  Total Patient Care & Overhead Exp.  $   8,886,012.00 
   
Partially Adjusted Income  $   1,091,473.00 
   
  Vacancy & Collection Loss Allowance  $      32,744.00 
  Management  $      21,829.00 
  Replacement Reserves  $      10,915.00 
Total Additional Expenses  $      65,488.00 
   
Total Adjusted Income  $   1,025,985.00 
   
  Return on Personal Property  $      67,500.00 
  Return of Personal Property  $      45,000.00 
Total Adjustments   $     112,500.00 
   
Net Operating Income  $     913,485.00 
   
Capitalization Rate (10.00% + 2.45% = 12.452%)  
Indicated Value  $   7,336,050.40 
   
Rounded Value $   7,335,000.00
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Fiscal Year 2002 

INCOME:   
Routine In-Patient Services  $  19,542,827.00 
Routine Ambulatory Care Services  $   2,118,564.00 
Non-Patient Care Services   
Less – Deductions  $  (8,948,549.00) 
Net Patient Service Revenue  $  12,712,842.00 
 
EXPENSES: 

  

         Overhead $  6,088,588.00  
         Capital Leases $    (71,281.00)  
         Long Term Interest $   (442,586.00)  
         Bond Amortization $    (62,005.00)  
  Adjusted Overhead  $   5,512,716.00 
         Ancillary Expenses $    857,528.00  
         Routine In-Patient Care $  4,507,680.00  
         Routine Amb. Care Services $    445,375.00 $   5,810,583.00 
  Total Patient Care & Overhead Exp.  $  11,323,299.00 
   
Partially Adjusted Income  $   1,389,543.00 
   
  Vacancy & Collection Loss Allowance  $      41,686.00 
  Management  $      27,791.00 
  Replacement Reserves  $      13,895.00 
Total Additional Expenses  $      83,372.00 
   
Total Adjusted Income  $   1,306,171.00 
   
  Return on Personal Property  $      67,500.00 
  Return of Personal Property  $      45,000.00 
Total Adjustments   $     112,500.00 
   
Net Operating Income  $   1,193,671.00 
   
Capitalization Rate (10.00% + 2.102% = 12.102%)  
 
Indicated Value 

  
$   9,863,419.20 

   
Rounded Value $   9,865,000.00

 

With respect to his decision to exclude a deduction for 

entrepreneurial profit from his income capitalization 

methodology, Mr. Gasperoni testified that he did not believe 

that it was an appropriate deduction to take when valuing a 

private psychiatric hospital enterprise.  In his reports, he 
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never even considered this deduction.7  He testified that, 

despite being aware of the Board’s use of this deduction for 

nursing homes and continuing care communities, he is “just 

adverse of allowing that type of deduction within the income 

approach for any of those facilities.”   

With respect to the subdivision plan that Mr. Gasperoni 

relied upon in his development approach for valuing the property 

and in determining that the highest and best use of the property 

for the years at issue was as a residential subdivision, Mr. 

Gasperoni testified that the plan was created in 1995 by one 

John Furlong.  He did not know and had never personally 

communicated with Mr. Furlong.  The plan had not been prepared 

at his behest but had been provided to him by the assessors.  

The plan divided the property’s 10.93-acre parcel into twenty 

lots.  The plan did not in itself consider the topography of the 

property or the presence of ledge and rock outcroppings.  It 

also failed to measure the size of each of the individual lots.  

Mr. Gasperoni did not measure the potential lots, either.   

Mr. Gasperoni relied on his own judgment to estimate the 

development costs contained in the development approach that he 

                                                 
7 Mr. Gasperoni’s failure to even consider entrepreneurial profit as a 
possible deduction when valuing the subject property as a private psychiatric 
hospital, using an income capitalization approach, may have violated the 
Uniform Standards of Professional Appraisers (“USPAP”), Standard 1-4(g), 
which requires an appraiser to “analyze the effect on value of any personal 
property, trade fixtures, or intangible items that are not real property but 
are included in the appraisal.”      
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used in his second report.  He admitted that he did not have 

extensive expertise in this regard.  In describing the 

foundations for these costs during his testimony, Mr.Gasperoni 

acknowledged that he did not consult with developers or 

engineers; he simply relied on his own experience.   

In determining that the value of the vacant lots, once they 

were developed for sale, was, on average, $400,000, Mr. 

Gasperoni relied on five sales of vacant lots in Brookline.8  Of 

the five lots, one is in the same neighborhood, Neighborhood 

103, as the subject property, while the other four are located 

in a more exclusive enclave, Neighborhood 101, which Ms. 

MacDonald described as the “estate section” of Brookline.  The 

lot in Neighborhood 103 sold for $300,000, close to the 

assessment date for fiscal year 2002.  As for the other four 

lots, they were, among other dissimilarities, more expensive 

than the lot in Neighborhood 103, and their sale dates were less 

proximate to the relevant assessment dates.  Notwithstanding 

these differences, and without convincing explanation, 

Mr. Gasperoni assigned equal weight to all five lots in 

estimating the value of the vacant lots within the potential 

subdivision, which he theorized would bring the highest value 

for the subject property for the fiscal years at issue.   

                                                 
8 In his enumeration of the value of specific lots in the subdivision, Mr. 
Gasperoni omitted at least one lot, recorded erroneous values for others, and 
transposed several lots and their respective values.   
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Mr. Gasperoni also recognized that the subdivision plan, 

which had been provided to him by the assessors, contained an 

inordinate number of “pork-chop” lots, meaning lots which are 

widest at points most distant from the street frontage and which 

taper down to long narrow drives that connect them to relatively 

limited street frontage.  He acknowledged that while this design 

might maximize the number of lots for development purposes, it 

also tended to create a less desirable development and less 

desirable lots.  Mr. Gasperoni further admitted that the 

property contained a significant amount of ledge, which would 

require blasting for driveways and utilities.  Given the 

significant number of pork-chop lots in the subdivision, with 

their long narrow driveways, the cost of developing this 

property would be increased.  When estimating the value of the 

lots in the subdivision, Mr. Gasperoni did not consider the 

costs associated with blasting for driveways and utilities.  His 

development approach for valuing the subject property for fiscal 

years 2000 and 2002 is reproduced below. 

   
 Number of Lots                             20 Lots 
  
 Sellout Time                               12 Months 
  

   
 FY 2000 FY 2002 
   

Gross Proceeds of Sale $ 11,550,000 $ 13,590,000 
   
Development Costs 
 

  

  Real Estate Taxes $    104,308 $     93,886 
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  Engineering $     20,000 $     20,000 
  Legal & Accounting $     15,000 $     15,000 
  Demolition $     61,950 $     65,722 
 
Total Development Costs 

 
$    201,258 

 
$    194,608 

   
Administrative Costs 
 

  

  Marketing $    346,500 $    407,700 
  Interest on Development $     18,113 $     17,515 
  Developers Profit – 10% $  1,155,000 $  1,359,000 
 
Total Administrative Costs 

 
$  1,519,613 

 
$  1,784,215 

   
Total Project Cost $  1,720,871 $  1,978,823 
   
Net Proceeds of Sale $  9,829,129 $ 11,611,177 
   
Present Worth Factor 0.884956 0.884956 
   
Present Worth of Cash Flows $  8,698,344 $ 10,275,378 
   
Indicated Value $  8,698,344 $ 10,275,378 
   
Rounded Value $  8,700,000 $ 10,275,000 

 

In determining that the highest and best use of the subject 

property for the fiscal years at issue was as a residential 

subdivision, Mr. Gasperoni testified that he did not account for 

any regulatory issues that might be associated with closing a 

hospital in Massachusetts.  He admitted that he was not familiar 

with regulatory requirements in this regard, and, in preparing 

his valuation, had simply assumed that the psychiatric hospital 

could be closed at any time.   

The appellants called as their third witness, Ray Robinson, 

the president of Bournewood Hospital.  He testified that he has 

been the president of the hospital since June 2000 and, as such, 

has been responsible for all areas of operation, including 
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clinical, financial, and support services.  Prior to his 

affiliation with the Bournewood, he had been the chief operating 

officer at Worcester State Hospital for several years and, prior 

to that, chief operating officer at the Pembroke Hospital for 

over fifteen years.    

According to Mr. Robinson, the Bournewood Hospital provides 

a variety of both in and outpatient services to its patients who 

vary from adolescents to older adults.  These services include 

intensive care or locked units for people with acute and 

significant psychiatric distress and disorders as well as units 

for people with chemical
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dependency, substance abuse, and dual diagnosis.9  The hospital 

is licensed and regulated by both the Massachusetts Department 

of Mental Health and the Department of Public Health.  The 

hospital is also accredited by the Joint Commission on 

Accreditation of Health Care Organizations and certified by the 

federal government through the Health Care Finance 

Administration (which has been recently renamed the Centers for 

Medicare and Medicaid Services).  In addition, the hospital 

works closely with the Massachusetts Department of Social 

Services for some of its adolescent patients.  The hospital is 

licensed for ninety beds but due to space considerations, 

actually operated at seventy-six beds for the fiscal years at 

issue.   

The staff at the Bournewood includes licensed 

psychiatrists, psychiatric social workers, licensed nurses, 

counselors, and support personnel for various aspects of the 

hospital's medical and business functions.  The hospital employs 

the equivalent of one-hundred-and-sixty-five full-time employees 

plus another thirteen physicians. While the vast majority of the 

hospital's patients are from 

                                                 
9 Patients with dual diagnosis have a major psychiatric illness and an 
addiction to drugs or alcohol.  According to Mr. Robinson, a "great need" 
exists in the Boston area and in Massachusetts for facilities that treat 
these patients.     
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Massachusetts, they come from throughout the state because of a 

statewide shortage of psychiatric beds.  Bournewood turns away 

one hundred to one-hundred-and-fifty referrals per month because 

its beds are already full.     

Mr. Robinson also testified that he expected the hospital 

to continue to operate from its present location for the 

foreseeable future.  He described some of the difficulties that 

exist when attempting to close hospitals similar to Bournewood.  

The most formidable obstacle to overcome is the existence of a 

demonstrated public need for beds at psychiatric hospitals and 

facilities in Massachusetts and the Boston area.  Mr. Robinson 

related that for one area hospital, the closure process took 

approximately three years despite the fact that it was bankrupt.  

For another area hospital, the closure of its psychiatric units 

was only partially allowed by governmental regulators and 

authorities despite the existence of clear financial distress.  

In other words, state, federal, and/or municipal entities 

required these facilities to continue operating notwithstanding 

their financial losses because of the recognized shortage of 

beds in the state.  Mr. Robinson cited two other Massachusetts 

hospitals that received some form of creative government 

subsidies to stay insolvency so they could maintain operations.  

Mr. Robinson also discussed some of the human, ethical, and 

financial costs associated with closing a hospital like 
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Bournewood.  He testified that in all his years in the 

profession, he had never heard of a financially viable hospital, 

like Bournewood, closing.   

The appellant's fourth witness was their healthcare 

facility valuation specialist, Gregory Walsh.  Recently, in The 

Willows at Westborough v. Board of Assessors of Westborough, 

2002 ATB Adv. Sh. 469, (Docket No. F252006, etc., October 16, 

2002), Mr. Walsh testified in a hearing at the Board in his 

capacity as a real estate development and healthcare facility 

consultant.  The appellants retained Mr. Walsh to determine the 

gross income generated by the Bournewood Hospital that was 

attributable only to the real estate for each of the fiscal 

years at issue.  The appellants’ real estate valuation expert 

then incorporated this income figure into his income 

capitalization methodology for valuing the hospital’s real 

estate.  To gather the necessary data for his assignment, Mr. 

Walsh visited the facility, accompanied by the appellants’ real 

estate valuation expert, and interviewed the hospital’s 

operations manager and chief fiscal officer to acquaint himself 

with all aspects of the hospital’s operations and finances.  Mr. 

Walsh also requested, received, and reviewed the hospital’s 

financial information, including its income and expense and 
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operating statements for the relevant fiscal years and its 

comparable 403 filings with the state.10 

Using this financial data, Mr. Walsh analyzed the 

hospital’s expenses and compared them to other healthcare 

facilities using per-patient day (“PPD”) expenses as his ground 

for comparison.  He also reviewed both the salaried and non-

salaried expenses related to each department to ascertain the 

reasonableness of these costs.  Mr. Walsh examined and analyzed 

the hospital's reimbursement sources, such as Medicare, 

Medicaid, third-party private insurance, and private pay.  In 

this way, he determined that the hospital's income and expenses 

were reasonable for a facility of its size, nature, and patient 

census, that is, the total number of beds occupied per year.    

Mr. Walsh explained that to reach the gross income 

attributable to the real estate, he removed from the hospital's 

expenses the real estate taxes and the depreciation expenses 

associated with the property, as well as an entrepreneurial 

return.  He described an

                                                 
10 The Bournewood’s yearly 403 filings are mandatory informational returns 
filed with the state’s Division of Health Care Finance and Policy that 
contain comprehensive financial information regarding the hospital’s income 
and expenses. 
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entrepreneurial return as being reflective of what a purchaser 

or third-party owner of the property would expect to receive as 

their compensation, or reward for their risk, for owning and 

operating the facility.  According to Mr. Walsh, the operation 

of a private psychiatric hospital, or any healthcare facility 

for that matter, is a risky venture, primarily because of the 

hospital's dependence on reimbursements, which often do not 

adequately compensate for the patient costs, and the increasing 

labor costs, associated with a facility like the Bournewood 

Hospital.   

Mr. Walsh also discussed with the appellants' real estate 

valuation expert the risks associated with, and the 

capitalization rates buyers in the market would use when 

analyzing, a potential purchase of a facility like the 

Bournewood.   The appellants’ valuation expert’s report included 

a five-page summary of the methodology that Mr. Walsh used to 

determine the gross income associated with the property’s real 

estate.  Just as an investor would do, Mr. Walsh summarized 

three years of income and expenses and then stabilized or used a 

representative year to better account for yearly fluctuations or 

aberrations.  The following table reflects the methodology 

employed by Mr. Walsh.   
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Bournewood Hospital Valuation

Stabilized Operations 
  

Total Operating Revenue  $11,563,200    [$480 x 24,090] 
 

Total Non-Salary Expense ($ 4,110,093) 
Total Salary Expense ($ 6,034,546) 
Total Expenses ($10,144,639) 
  
Net Operating Revenue  $ 1,418,561 
  
Deduction for Entrepreneurial Return ($   809,424)     [7%] 
  
Gross Income to Real Estate  $   609,137

 

 Mr. Walsh essentially adopted the expenses from fiscal year 

2001 as reflective of the hospital’s expenses for the fiscal 

years at issue.  For income, Mr. Walsh also adopted the fiscal-

year 2001 figures, which suggested $480 per bed per day.  He 

used a census of 24,090 that reflects seventy-three to seventy-

four beds operating at ninety-percent occupancy over the course 

of the year.11  He deducted seven percent of total operating 

revenue for an entrepreneurial return.  Mr. Walsh determined 

that seven percent was a reasonable representation of what the 

operator of the facility would expect in return for the 

investment of his entrepreneurial energies.  It reflects an 

economic environment where reimbursements are difficult and 

costs

                                                 
11 In his testimony, Mr. Walsh claimed that his census embraced a range of 
seventy-three to seventy-six hospital beds utilized ninety percent of the 
time.  The math, however, indicates a range of only seventy-three to seventy-
four beds used ninety percent of the time(66 beds x 365 days = a census of 
24,090).   
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are not very controllable.  The gross income that Mr. Walsh 

believed was attributable to the hospital’s real estate was 

$609,137.   

 The appellants’ final witness was their real estate 

valuation expert, Richard Dennis.  The assessors stipulated to 

his expertise.  The appellants retained Mr. Dennis to value, for 

the fiscal years at issue, the real estate connected to the 

hospital.  In completing this assignment, he prepared two 

reports.12    

 Mr. Dennis first conducted a physical examination of the 

property with Mr. Robinson and Mr. Walsh, researched the 

property’s zoning, history, and assessment circumstances, and 

refamiliarized himself with the South Brookline area.  He then 

reviewed the property’s functional information, including its 

title, length of existence, and operations, as well as the 

regulatory situation.  Lastly, he applied what he considered to 

be the appropriate methodology to value the real estate.  In 

accomplishing this final step, he relied on the gross income 

figure attributable to the real estate that Mr. Walsh provided 

to him because, in Mr. Dennis’ opinion, Mr. Walsh had the 

expertise to perform such an analysis.   

 Mr. Dennis described the subject property as an “urban wild 

. . . . very, very lovely, rough, a lot of ledge outcroppings, a 
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lot of grade differentials, some of them very precipitous.”  He 

emphasized that the land is virtually “all granite . . . . the 

whole site is ledge.”  Based on the property’s long-standing and 

probable continued use as a psychiatric hospital, the hospital’s 

profitability, the topography of the land and likely excessive 

development costs, and the difficulty in, and costs associated 

with, closing the facility for some other use, such as a 

residential development, Mr. Dennis found that the property’s 

highest and best use was its continued use as a psychiatric 

hospital.  Mr. Dennis believed that any other potential use was 

highly speculative.   

 To estimate the value of the property, Mr. Dennis used an 

income capitalization approach because he determined that, under 

the circumstances, neither the sales comparison nor cost 

approaches were appropriate.  He adopted the gross income figure 

attributable to the real estate suggested by Mr. Walsh in his 

testimony and report.  Mr. Dennis then deducted two percent for 

vacancy related to the land (not the hospital or beds), and 

further deducted 1.5% for structural maintenance, two percent 

for management, 0.5% for insurance, and one percent for 

miscellaneous or contingency costs left to the landlord.  He 

also subtracted one percent as a reserve for capital 

expenditures, applied a capitalization rate of ten percent plus 

                                                                                                                                                             
12 See footnote number 5, supra.  
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a tax factor, and determined an indicated value for the property 

for each of the fiscal years at issue, which he then averaged 

and rounded to $4,550,000.  Mr. Dennis selected his ten-percent 

capitalization rate after taking into account the volatility of 

the health-care market with respect to services and enterprises, 

the good location and historical performance of the facility, 

which suggests stability, and the regulatory influences, which 

detract from the property's investment quality.  A summary of 

Mr. Dennis’ stabilized income capitalization methodology is 

contained in the following table. 

Bournewood Hospital 
Stabilized Methodology Statement 

 
Gross Income to Real Estate      $  609,137 
   
Vacancy 2.0%    ($   12,183) 
Structural Maintenance 1.5%    ($    9,137) 
Liability Insurance 0.5%    ($    3,046) 
Management of Investment 2.0%    ($   12,183) 
Miscellaneous 1.0%    ($    6,091) 
   
Gross Operating Income      $  566,497 
   
Reserve 1.0%    ($    6,091) 
   
Net Operating Income    $  560,406 
   
FY 2000 Total Cap. Rate  12.45% 
FY 2002 Total Cap. Rate  12.11% 

[10.00% + 2.45% tax factor] 
[10.00% + 2.11% tax factor] 

 
 

   
FY 2000 Indicated Value      $4,501,253 
FY 2002 Indicated Value      $4,627,630 
Final Value Estimate   $4,550,000 
 Mr. Dennis defended his and Mr. Walsh’s decision to deduct 

an entrepreneurial return as one consistent with and supported 

by positions taken by the Appraisal Institute and various 

professional symposiums and articles on business enterprise 
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value, as well as the Board's past decisions dealing with other 

related healthcare facilities, such as nursing homes.  He 

selected seven percent of the gross income of the enterprise as 

representative of that return essentially because of its 

consistency with other Board decisions valuing nursing homes.  

In Mr. Dennis’ opinion, nursing homes and psychiatric hospitals 

have few differences, except that operating a psychiatric 

hospital might be even more challenging and expensive than 

operating a nursing home, and, as a result, justify an even 

higher return.   

 On the basis of all of the evidence and reasonable 

inferences drawn therefrom, the Board found the assessors had 

overvalued the subject property for the fiscal years at issue.  

In rendering this finding, the Board first found that the 

highest and best use of the subject property was its continued 

use as a for-profit private psychiatric hospital.  The Board 

based this finding on the likelihood that the property would 

continue to be used as a private for-profit psychiatric hospital 

for the foreseeable future and that the regulatory and other 

interested agencies and governmental entities would strive to 

keep the psychiatric hospital open because of a demonstrated 

need for its beds in the Boston-area and Massachusetts medical 

community.  Any potential closing of this profit-making hospital 

appeared to the Board to be remote, at best.  The Board also 
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considered favorably Mr. Dennis' well-reasoned opinion in this 

regard.  While recognizing that the burden of proof remains on 

the appellants, the Board did not credit Mr. Gasperoni’s opinion 

regarding the property’s highest and best use because, among 

other reasons set forth infra, he failed to adequately consider 

the legal permissibility of converting the hospital to a 

residential subdivision.  On this basis, the Board found that 

the continued operation of the psychiatric hospital was not only 

a legal, albeit grandfathered, use but, under the circumstances, 

it was financially feasible and appeared to represent its 

maximum profitability.   

 In valuing the subject property, the Board found that the 

income capitalization approach was the most appropriate 

methodology to use for the fiscal years at issue.  Neither the 

cost nor the sales-comparison approach was suitable because of 

the property's age and nature and because of the lack of sales 

of comparable facilities in the Brookline area during the 

relevant time period.  The parties’ real estate valuation 

experts did not use either of these approaches.  The Board 

further found that the development approach espoused by the 

assessors' valuation expert, Mr. Gasperoni, was not appropriate 

under the circumstances and, at any rate, the approach on record 

was poorly devised and executed for a number of reasons.   
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 First, the Board found that the development plan, upon 

which Mr. Gasperoni relied, was outdated and poorly designed.  

It had been prepared in 1995 or 1996 for assessment dates 

beginning in 1999, and it contained an excessive number of pork-

chop lots without any consideration of the composition of the 

parcel or the marketability of such lots.  In addition, the 

Board could not determine if the plan had been prepared by a 

licensed engineer, experienced contractor, or other competent 

professional.  Second, the Board found that the expenses, which 

Mr. Gasperoni used in his development approach, were not 

adequately supported.  Mr. Gasperoni was not an engineer or 

contractor.  He admittedly relied on only his own experience in 

estimating the expenses and costs and did not even consider the 

outcroppings and ledge that were present on the parcel when 

estimating the costs.  The Board found that he lacked the 

expertise to estimate these costs and, as a result, his approach 

in this regard was wholly inadequate.  Third, the Board found 

that of the five lots upon which Mr. Gasperoni relied to 

estimate the cost of a developed lot for use in his development 

approach, only one was from the same neighborhood as the subject 

property, while the other four were from a superior 

neighborhood.  In treating all of these lots equally, Mr. 

Gasperoni erred by not, at a minimum, adjusting for location.  

Lastly, the Board noted that Mr. Gasperoni did not adequately 
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consider in his methodology the absorption period necessary for 

marketing all of the lots developed under this plan or the 

complications and costs associated with closing the hospital.  

Accordingly, the Board found that the development approach put 

forth by Mr. Gasperoni lacked merit.   

   In its income capitalization methodology, the Board 

adopted Mr. Walsh’s stabilized approach, which properly accounts 

for yearly fluctuations and possible aberrations in income and 

expenses.  The Board also adopted his income estimate of $480.00 

per bed per day as a reasonable reflection of the relevant data.  

The Board, however, used a census of 24,820, instead of Mr. 

Walsh’s 24,090.13  The Board’s census reflects Mr. Robinson’s 

testimony regarding the number of beds at the hospital as well 

as Mr. Walsh’s testimony regarding the appropriateness of using 

the whole bed equivalent of a ninety-percent occupancy rate for 

this property.  It also reflects the hospital’s license for 

ninety beds, and the evidence indicating the possibility of 

expanding bedroom space by, for example, developing the third 

floor of the Stedman building for offices thereby freeing 

current office space for bedrooms. The Board also adopted Mr. 

Walsh’s non-salary and salary expenses, finding that the 

                                                 
13 The Board’s census uses 68 beds, which is the whole number equivalent of 
ninety percent of 76 beds.   
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underlying bases for both his income and expense estimates 

adequately supported them.  

 Under the circumstances present in these appeals, the Board 

further found that it was appropriate to deduct seven percent 

from the property’s total operating revenue to account for an 

entrepreneurial return.  This percentage deduction is in keeping 

with the Board’s methodology used for other similar healthcare 

facilities, such as nursing homes.  Both Mr. Walsh and Mr. 

Dennis recommended this seven-percent deduction for an 

entrepreneurial return.  The Board found that this deduction was 

appropriate to include in its methodology for this psychiatric 

hospital to properly account for the return attributable to the 

business portion of the Bournewood Hospital and to account for 

the return expected by an investor for his entrepreneurial 

energies.  The Board noted that prior to taking a deduction for 

an entrepreneurial return, its net operating revenue figure 

exceeded the ones proposed by Mr. Gasperoni, the assessors’ real 

estate valuation expert, in his income capitalization 

methodology.  A summary of the methodology that the Board used 

to find the gross income attributable to the Bournewood Hospital 

for the two fiscal years at issue is summarized in the below 

table.      

 
Bournewood Hospital Valuation

Stabilized Operations 
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Total Operating Revenue     $11,913,600    [$480 x 24,820] 

 
Total Non-Salary Expense    ($ 4,110,093) 
Total Salary Expense    ($ 6,034,546) 
Total Expenses   ($10,144,639)
  
Net Operating Revenue     $ 1,768,961
  
Deduction for Entrepreneurial Return   ($   833,952)     [7%] 
  
Gross Income to Real Estate     $   935,009

 
 To find the net operating income attributable to the real 

estate associated with the Bournewood Hospital, the Board 

adopted Mr. Dennis’ approach.  The Board found that his expense 

percentages and categories were reasonable under the 

circumstances and supported by the evidence.  The eight percent 

that Mr. Dennis deducted from the gross income figure 

attributable to the real estate to reach his net operating 

income figure was less than the overall percentage that the 

assessors’ real estate valuation expert, Mr. Gasperoni, deducted 

from his comparable gross income figures.  The Board adopted the 

capitalization rates that both of the real estate valuation 

experts agreed were the appropriate ones to use for the fiscal 

years at issue.  Finally, before rounding, the Board applied 

each fiscal year’s capitalization rate to the stabilized net 

operating income figure to determine the value of the subject 

real estate for the requisite fiscal year. While this approach 

differed from the one used by Mr. Dennis, where he ultimately 

determined only one value for the subject property for both of 
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the fiscal years at issue, the Board found that its methodology 

produced more accurate estimates for the fair cash values of the 

subject property for the two non-consecutive fiscal years at 

issue.  The Board’s methodology is summarized in the following 

table.
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Gross Income Attributable  
to Real Estate 

   
     $  935,009 

   
Vacancy 2.0%     ($   18,700) 
Structural Maintenance 1.5%     ($   14,025) 
Liability Insurance 0.5%     ($    4,675) 
Management of Investment 2.0%     ($   18,700) 
Miscellaneous 1.0%     ($    9,350) 
   
Gross Operating Income       $  869,559 
   
Reserve 1.0%     ($    9,350) 
   
Net Operating Income     $  860,209 
   
FY 2000 Total Cap. Rate  12.45%
 
FY 2000 Indicated Value 
 
FY 2002 Total Cap. Rate  12.11% 

[10.00% + 2.45% tax factor] 
 
                $6,909,309 
 
[10.00% + 2.11% tax factor] 

 
 

   
FY 2002 Indicated Value       $7,103,295 
   
Fair Cash Value for FY 2000 
 
Fair Cash Value for FY 2002 

   $6,900,000 
 
     $7,100,000 

 
 On this basis, the Board decided these appeals for the 

appellants and granted abatements in the amounts of $39,428.16 

for fiscal year 2000 and $38,621.31 for fiscal year 2002.   

 

OPINION 

The assessors are required to assess real estate at its 

fair cash value. G.L. c. 59, § 38.  Fair cash value is defined 

as the price on which a willing seller and a willing buyer will 

agree if both of them are fully informed and under no 

compulsion.  Boston Gas Co. v. Assessors of Boston, 334 Mass. 
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549, 566 (1956).  Accordingly, fair cash value means its fair 

market value.  Id.   

“Prior to valuing the subject property, its highest and 

best use must be ascertained, which has been defined as the use 

for which the property would bring the most.”  Tennessee Gas 

Pipeline Co. v. Assessors of Agawam, 26 Mass. App. Tax Bd. Rep. 

226, 234 (citing Conness v. Commonwealth, 184 Mass. 541, 542-43 

(1903)); Irving Saunders Trust v. Assessors of Boston, 26 Mass. 

App. Ct. 838, 843 (1989) and the cases cited therein.  A 

property’s highest and best use must be legally permissible, 

physically possible, financially feasible, and maximally 

productive.  APPRAISAL INSTITUTE, THE APPRAISAL OF REAL ESTATE at 305-308 

(12th ed., 2001).  See also Skyline Homes, Inc. v. Commonwealth,    

362 Mass. 684, 87 (1972); DiBiase v. Town of Rowley,      33 

Mass. App. Ct. 928 (1992) (rescript).  In determining the 

property’s highest and best use, consideration should be given 

to the purpose for which the property is adapted.  APPRAISAL 

INSTITUTE, THE APPRAISAL OF REAL ESTATE at 315-16; Tennessee Gas 

Pipeline Co., supra at 235.  In the present appeals, the 

appellants’ real estate valuation expert and this Board found 

that the continuation of the subject property’s existing use as 

a private for-profit psychiatric hospital constituted its 

highest and best use.  The Board based its finding on the 

likelihood that the property would continue to be used as a 
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private for-profit psychiatric hospital for the foreseeable 

future, see New England Milling Co., Inc. v. Assessors of Ayer,  

24 Mass. App. Tax Bd. Rep. 80, 88 (1998) and Pappas v. Assessors 

of Ipswich, 22 Mass. App. Tax Bd. Rep. 100, 113 (1997), and that 

the regulatory and other interested agencies and governmental 

entities would strive to keep the psychiatric hospital open 

because of a demonstrated need for its beds in the Boston-area 

and Massachusetts medical community.  Cf. Parkinson v. Assessors 

of Medfield, 398 Mass. 112, 116 (1986) (recognizing that 

government restrictions may impact a property’s value).  Any 

potential closing of this profit-making hospital appeared to the 

Board to be remote, at best.  Any other use of the facility, 

including a conversion to a residential subdivision, appeared 

highly speculative.  The Board further found that the continued 

operation of the psychiatric hospital was not only a legal, pre-

existing nonconforming use but, under the circumstances, it was 

financially feasible and appeared to represent its maximum 

profitability.  Moreover, the Board found that Mr. Gasperoni’s 

development approach and his related determination of highest 

and best use were without merit.  Accordingly, the Board ruled 

that the subject property’s highest and best use is its 

continued existing use.   

Generally, real estate valuation experts, the Massachusetts 

courts, and this Board rely upon three approaches to determine 
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the fair cash value of property: income capitalization, sales 

comparison, and cost reproductions.  See Correia v. New Bedford 

Redevelopment Authority, 375 Mass. 360, 362 (1978).  “The board 

is not required to adopt any particular method of valuation,” 

Pepsi-Cola Bottling Co. v. Assessors of Boston, 397 Mass. 447, 

449 (1986), but the income capitalization method “is frequently 

applied with respect to income-producing property.”  Taunton 

Redev. Assocs. v. Assessors of Taunton, 393 Mass. 293, 295 

(1984).  Use of the income capitalization method is appropriate 

when reliable market sales data are not available.  Assessors of 

Weymouth v. Tammy Brook Co., 368 Mass. 810, 811 (1975); 

Assessors of Lynnfield v. New England Oyster House, 362 Mass. 

696, 701-702 (1972); Assessors of Quincy v. Boston Consolidated 

Gas Co., 309 Mass. 60, 67 (1941).  “[T]he introduction of 

evidence concerning value based on [cost] computations has been 

limited to special situations in which data cannot be reliably 

computed under the other two methods.”  Correria, 375 Mass. at 

362.   

The income capitalization method is also appropriate for 

valuing real estate improved with a healthcare facility, such as 

a nursing home or continuing care facility.  See, e.g., 

Northampton Nursing Home, Inc. v. Assessors of Northampton, 383 

Mass. 884, 885 (1981); Axelrod v. Assessors of Boxborough, 1 

Mass. App. Tax Bd. Rep. 183, 185 (1982), aff’d, 392 Mass. 460 
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(1984); Guidrey v. Assessors of Wayland, 22 Mass. App. Tax Bd. 

Rep. 129, 133 (1997); and The Willows at Westborough v. 

Assessors of Westborough, 2002 ATB Adv. Sh. at 516-17.   Given 

that the highest and best use of the subject property is its 

continued use as a for-profit psychiatric hospital, both 

parties’ real estate valuation experts used income 

capitalization methodology to estimate the value of the real 

estate associated with the Bournewood Hospital for the fiscal 

years at issue.14  The Board, as well as the parties’ real estate 

valuation experts, found that the sales-comparison and cost 

approaches were not suitable techniques under the circumstances.  

In addition, the development approach on record was discredited, 

and, in any event, was not appropriate for determining the value 

of the property’s real estate considering the Board’s finding 

regarding the subject’s highest and best use.  For these 

reasons, the Board found and ruled that income capitalization 

methodology was the most appropriate approach for estimating the 

value of the real estate associated with the Bournewood Hospital 

for the fiscal years at issue.   

Under the income capitalization approach, valuation is 

determined by dividing net operating income by a capitalization 

rate.  See Assessors of Brookline v. Buehler, 396 Mass. 520, 

                                                 
14 Before Mr. Gasperoni changed his highest and best use determination(s), he 
used an income capitalization methodology to estimate the value of the 
subject property. 
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522-523 (1986).  Net operating income is obtained by subtracting 

expenses from gross income.  Id. at 523.  For nursing homes, net 

income to be capitalized is obtained by further adjusting for 

reserves and an entrepreneurship return, thereby excluding the 

income attributable to the tangible and intangible assets 

associated with the entire enterprise from the income 

attributable to the real estate.  See Guidrey,         supra at 

132-34.        

Under the circumstances present in these appeals, the Board 

found and ruled that the income capitalization methodology used 

by the appellants’ real estate valuation expert, Mr. Dennis, 

which incorporated the gross income attributable to the real 

estate associated with the Bournewood Hospital as determined by 

Mr. Walsh, was, with minor exception, the appropriate 

methodology to use in these appeals.  It is consistent with the 

methodology used and approved in analogous nursing-home and 

continuing-care-facility appeals before this Board.  See, e.g., 

Guidrey and The Willows, supra.  In addition, the Board found 

and ruled that the assessors’ real estate valuation expert’s 

failure to use an entrepreneurial return in his income 

capitalization methodology was error.  Had he done so, the 

resulting values from his methodology for the fiscal years at 

issue would have supported the Board’s findings of fair cash 

value and the resulting abatements.  Accordingly, the Board 
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found and ruled that the appellants met their burden of proving 

that the subject property was overvalued for the fiscal years at 

issue.   

The mere qualification of a person as an expert does not 

endow his testimony with any magic qualities.  Boston Gas Co. v. 

Assessors of Boston, 334 Mass. at 579. "The board [is] not 

required to believe the testimony of any particular witness but 

it [can] accept such portions of the evidence as appear to have 

the more convincing weight. The market value of the property 

[can] not be proved with mathematical certainty and must 

ultimately rest in the realm of opinion, estimate, and judgment 

. . . (citations omitted).  The board [can] select the various 

elements of value as shown by the record and from them form . . 

. its own independent judgment."  Assessors of Quincy v. Boston 

Consolidated Gas Co., 309 Mass. at 72.  See also North American 

Philips Lighting Corp. v. Assessors of Lynn,    392 Mass. 296, 

300 (1984); New Boston Garden Corp. v. Assessors of Boston, 383 

Mass. 456, 473 (1981); Jordan Marsh Co. v. Assessors of Malden, 

359 Mass. 106, 110 (1971).  In these appeals, the Board found 

and ruled that, because of its finding regarding the highest and 

best use of the subject property, Mr. Gasperoni’s development 

approach was not an appropriate methodology to use to value the 

Bournewood Hospital.  At any rate, the Board found that his 

approach was unreliable and without merit.      
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The burden of proof is upon the appellant to make out its 

right as a matter of law to an abatement of the tax. Schlaiker 

v. Assessors of Great Barrington, 365 Mass. 243, 245 (1974).  

"By holding that the assessment is entitled to a presumption of 

validity, we are only restating that the taxpayer bears the 

burden of persuasion of every material fact necessary to prove 

that its property has been overvalued."  General Electric Co. v. 

Assessors of Lynn, 393 Mass. 591, 599 (1984).  In appeals before 

this Board, a taxpayer "may present persuasive evidence of 

overvaluation either by exposing flaws or errors in the 

assessors' method of valuation, or by introducing affirmative 

evidence of value which undermines the assessors' valuation."        

Id. at 600 (quoting Donlon v. Assessors of Holliston, 389 Mass. 

848, 855 (1983)).   

The Board found and ruled here that, upon consideration of 

all of the evidence, the appellants met their burden of proving 

that the property was overvalued for fiscal years 2000 and 2002.  

Therefore, the Board decided these appeals for the appellants 

and granted abatements in the amount of $39,428.16 for fiscal 

year 2000 and $38,621.31 for fiscal year 2002. 
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