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ROBERT D.CAVANAGH   v. BOARD OF ASSESSORS OF  
      THE TOWN OF BOURNE 
 
Docket No. F281226    Promulgated: 
          August 24, 2006 
 
 

 This is an appeal under the formal procedure, pursuant to 

G.L. c. 58A, § 7 and G.L. c. 59, §§ 64 and 65, from the refusal 

of the appellee to abate taxes on certain real estate in the 

Town of Bourne owned by and assessed to the appellant under G.L. 

c. 59, §§ 11 and 38, for fiscal year 2005.   

 Commissioner Rose heard this appeal and, in accordance with 

G.L. c. 58A, § 1A and 831 CMR 1.30, issued a single-member 

decision for the appellant.    

 These findings of fact and report are made pursuant to a 

request by the appellee under G.L. c. 58A, § 13 and 831 CMR 

1.32.   

 

 Robert D. Cavanagh, pro se, for the appellant. 
 
 Donna Barakauskas, principal assessor, for the appellee. 
 



                        ATB 2006-566
 

FINDINGS OF FACT AND REPORT 

 On January 1, 2004, Robert D. Cavanagh (“appellant”) was 

the assessed owner of a parcel of real estate located at 41 

Waterhouse Road in the Town of Bourne (“subject property”).1  As 

of the January 1, 2004 assessment date for fiscal year 2005, the 

subject property contained approximately 1.9 acres of land and 

was improved with a two-family home, which was in the process of 

being renovated.  The home is an antique-style, multi-story, 

wood-frame dwelling, originally built in 1880, with almost 3,000 

square feet of finished living space.  The appellant had moved 

the home from a different location to the subject property’s 

parcel in the late 1990s and began to slowly renovate it.  The 

dwelling also contains a 1,633-square-foot unfinished basement, 

a 459-square-foot unfinished attic, a wooden deck, an open 

porch, several closed fireplaces, and a three-vehicle garage.  

The exterior of the dwelling is sided with aluminum and the roof 

and gables are covered with deteriorating asphalt shingles.  The 

windows are new.  The interior is essentially gutted with some 

plaster and drywall, some softwood flooring, and no heating 

system.  The interior also lacks a kitchen and bathrooms and 

contains unabated lead paint.    

                                                 
1 The Decision in this appeal, dated May 10, 2006, mistakenly referred to the 
subject property as 41 Sagerhouse Road.   



                        ATB 2006-567
 

For fiscal year 2005, the Board of Assessors of Bourne 

(“assessors”) valued the subject property at $233,500 and 

assessed a tax thereon, at the rate of $6.69 per thousand, in 

the amount of $1,608.98.2  The subject property’s land and 

improvement components were valued at $109,100 and $124,400, 

respectively.   

Jurisdiction 

On or about December 31, 2004, Bourne’s Collector of Taxes 

sent out the town’s actual real estate tax notices.  In 

accordance with G.L. c. 59, § 57C, the appellant paid the tax 

assessed on the subject property without incurring interest.3  On 

February 1, 2005, the appellant timely filed his application for 

abatement with the assessors.4    On March 15, 2005, the 

assessors denied the appellant’s application, and on June 13, 

2005, the appellant seasonably filed a complaint for abatement 

with the Barnstable County Commissioners.  Subsequently, on June 

29, 2005, in accordance with G.L. c. 59, § 64, and within thirty 

days of the date of service, the assessors elected to transfer 

                                                 
2 The tax bill includes an additional three-percent land bank tax.   
3 Timely payment of the actual real estate tax bills is not a prerequisite to 
the Appellate Tax Board’s jurisdiction over this appeal because the total 
amount of the subject property’s yearly real estate tax is not more than 
$3,000.  See G.L. c. 59, §§ 64 and 65.     
4 G.L. c. 59, § 59 requires that applications for abatement be filed: “on or 
before the last day for payment, without incurring interest in accordance 
with the provisions of chapter fifty-seven or section fifty-seven C, of the 
first installment of the actual tax bill issued upon the establishment of the 
tax rate for the fiscal year to which the tax relates.”  According to G.L. c. 
59, § 57C, the applicable payment section for this appeal, the last day for 
payment is February 1st.  
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the petition to the Appellate Tax Board (“Board”).  The 

“Petition Under the Formal Procedure” was filed with the Board 

July 28, 2005.  On the basis of these facts, the presiding 

Commissioner found that the Board had jurisdiction to hear and 

decide this appeal.   

Merits 

 At the hearing of this appeal, both the appellant and the 

town’s principal assessor testified and introduced several 

exhibits, including the subject property’s property record card.  

The appellant’s testimony focused on the failure of the 

assessors to consider the unfinished state of the dwelling’s on-

going renovations.  The property record card indicates that a 

building permit for $65,000 worth of renovations had been pulled 

in mid-1999.   

The appellant testified that he was in the process of 

expending over $80,000 in much needed renovations for the 

subject property’s dwelling.  The appellant further testified 

that, as of the January 1, 2004 assessment date, and for at 

least six months after that date, the dwelling was in an 

essentially gutted state and lacked a kitchen, any bathrooms, 

and even a functional heating system. In addition, he stated 

that the leaky roof had produced areas of mildew and rot 
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throughout the dwelling and was in obvious need of replacement.5  

As of the hearing date of this appeal, the town had yet to issue 

an occupancy permit for the subject property.6  The appellant 

offered an opinion of value of $165,000 for the subject property 

for fiscal year 2005.     

For her part, the principal assessor admitted that she had 

not inspected the subject property at or within six months of 

the January 1, 2004 assessment date for fiscal year 2005.  She 

did not dispute the appellant’s description of the subject 

property’s dwelling or his account of its on-going renovations 

during the relevant time period.  The subject property’s 

property record card indicates that the assessors inspected the 

subject property on July 25, 2005.  The parties agreed that the 

appreciated value attributed by the assessors to the subject 

property’s land component for fiscal year 2005 was appropriate. 

                                                 
5 In certain circumstances not relevant here, G.L. c. 59, § 2A provides for 
taxing “buildings and other things erected on or affixed to land during the 
period beginning on January second and ending on June thirtieth of the fiscal 
year preceding that to which the tax relates.”   
6 G.L. c. 59, § 2D, which “provides for taxing certain improved real property 
based on its value at the time an occupancy permit is issued[,]” is therefore 
not relevant here and was not advanced as an issue by the assessors.   



                        ATB 2006-570
 

On the basis of all of the evidence, the presiding 

Commissioner found that in setting the fiscal year 2005 

assessment for the subject property, the assessors had failed to 

properly consider the ongoing renovations to and structural and 

related problems associated with the dwelling.  Relying on the 

appellant’s credible and undisputed testimony regarding the 

state of the renovations at the subject property’s dwelling, the 

presiding Commissioner found that the fiscal year 2005 

assessment attributed to the dwelling was excessive by 

approximately twenty-five percent.  Relying on the parties’ 

concurrence that the subject property’s land assessment of 

$109,100 for fiscal year 2005 was reasonable under the 

circumstances, the presiding Commissioner maintained the value 

attributed to that component.  Accordingly, the presiding 

Commissioner lowered the value of the portion of the assessment 

attributed to the subject property’s building component from 

$124,400 to $93,300 and added the original assessment of 

$109,100 attributed to the subject property’s land component to 

reach an overall value of $202,400, which he then rounded up to 

$202,500.  The presiding Commissioner ultimately found that this 

reduced value best represented the overall value of the subject 

property as of the January 1, 2004 assessment date for fiscal 

year 2005.      
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The presiding Commissioner, therefore, decided this appeal 

for the appellant and granted an abatement in the amount of 

$213.61.     

OPINION 

  The assessors are required to assess real estate at its 

fair cash value.  G.L. c. 59, § 38.  Fair cash value is defined 

as the price on which a willing seller and a willing buyer in a 

free and open market will agree if both of them are fully 

informed and under no compulsion.  Boston Gas Co. v. Assessors 

of Boston, 334 Mass. 549, 566 (1956). 

 The appellants have the burden of proving that the property 

has a lower value than that assessed. “‘The burden of proof is 

upon the petitioner to make out its right as [a] matter of law 

to [an] abatement of the tax.’” Schlaiker v. Assessors of Great 

Barrington, 365 Mass. 243, 245 (1974) (quoting Judson Freight 

Forwarding Co. v. Commonwealth, 242 Mass. 47, 55 (1922)). “[T]he 

board is entitled to ‘presume that the valuation made by the 

assessors [is] valid unless the taxpayers . . . prov[e] the 

contrary.’” General Electric Co. v. Assessors of Lynn, 393 Mass. 

591, 598 (1984) (quoting Schlaiker, 365 Mass. at 245).   

In appeals before this Board, a taxpayer “‘may present 

persuasive evidence of overvaluation either by exposing flaws or 

errors in the assessors’ method of valuation, or by introducing 

affirmative evidence of value which undermines the assessors’ 
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valuation.’”  General Electric Co., 393 Mass. at 600 (quoting 

Donlon v. Assessors of Holliston, 389 Mass. 848, 855 (1983)).   

In this appeal, the presiding Commissioner found that the 

assessors had failed to properly consider the condition of, and 

unfinished state of the on-going renovations on, the subject 

property’s dwelling as of the relevant assessment date.  The 

presiding Commissioner found that the appellant met his burden 

in demonstrating that the subject property was overvalued for 

fiscal year 2005 by showing that the assessors had substantially 

overvalued the building component of the assessment thereby 

rendering the overall assessment commensurately excessive.  No 

other evidence, such as comparable sales, was, or apparently 

could be, introduced to suggest otherwise.  The assessors 

acknowledged that the state of the renovations to, and condition 

of, the dwelling, as of the relevant assessment date, was the 

controlling consideration for determining the subject property’s 

fair cash value as of the January 1, 2004 assessment date. 

In abatement proceedings, “the question is whether the 

assessment for the parcel of real estate, including both the 

land and the structures thereon, is excessive.  The component 

parts, on which that single assessment is laid, are each open to 

inquiry and revision by the appellate tribunal in reaching the 

conclusion whether that single assessment is excessive.”  

Massachusetts General Hospital v. Belmont, 238 Mass. 396, 403 
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(1921).  See also Guernsey v. Assessors of Williamstown, ATB 

Findings of Fact and Reports 2006-158, 168; Buckley v. Assessors 

of Duxbury, ATB Findings of Fact and Reports 1990-110, 119; 

Jernegan v. Assessors of Duxbury, ATB Findings of Fact and 

Reports 1990-39, 48-9; Everhart v. Assessors of Dalton, ATB 

Findings of Fact and Reports 1985 (Docket No. 132237, February 

26, 1985). In the present appeal, the presiding Commissioner 

ruled that the excessive value attributed to the building 

component of the subject property’s assessment resulted in the 

assessors commensurately overvaluing the overall assessment.  
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On this basis, the presiding Commissioner decided this 

appeal for the appellant and granted an abatement in the amount 

of $213.61. 

 

          APPELLATE TAX BOARD 

 

       
   By:               

       James D. Rose, Commissioner  
 
 
 

A true copy, 
 
 
Attest:     _______ 

   Assistant Clerk of the Board 
 


