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 This is an appeal under the formal procedure, pursuant to 

G.L. c. 58A, § 7 and G.L. c. 59, §§ 64 and 65, from the refusal 

of the appellee to abate taxes on certain real estate in the 

Town of Bourne owned by and assessed to the appellant under G.L. 

c. 59, §§ 11 and 38, for fiscal year 2005.   

 Commissioner Rose heard this appeal.  Commissioners 

Scharaffa, Gorton, and Egan joined him in the decision for the 

appellant.    

 These findings of fact and report are made pursuant to a 

request by the appellee under G.L. c. 58A, § 13 and 831 CMR 

1.32.   

 

 Robert L. Black, pro se, for the appellant. 
 
 Donna Barakauskas, principal assessor, for the appellee. 
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FINDINGS OF FACT AND REPORT 

 On January 1, 2004, Robert L. Black (“appellant”) was the 

assessed owner of a parcel of real estate located at 584 Circuit 

Avenue in the Pocasett section of the Town of Bourne (“subject 

property”).  As of the January 1, 2004 assessment date for 

fiscal year 2005, the subject property contained approximately 

0.155 acres or 6,751 square feet of land and was improved with a 

single-family cottage.  The subject property has panoramic views 

of an ocean inlet, along with its own beach and floating dock.   

The cottage is a Cape Cod style, two-story, wood-frame 

dwelling, originally built in 1909, with approximately 1,232 

square feet of finished living space.  The appellant recently 

remodeled the five-room dwelling, which contains three bedrooms, 

an updated kitchen, a living/dining area with a fireplace, as 

well as two modern full bathrooms.  There is an unfinished 

basement.  The exterior of the dwelling has vinyl siding, and 

the roof is covered with asphalt shingles.  The dwelling’s 

interior contains drywall and hardwood flooring, and is heated 

by a forced hot-air gas heating system.   

The dwelling also has an attached 222-square-foot open 

porch and an adjourning 400-square-foot patio.  The side of the 

subject property’s parcel bordering the waterfront has a cement 

retaining wall for partial erosion control.  There are cement 
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steps leading from the dwelling and retaining wall to the 

waterfront.      

For fiscal year 2005, the Board of Assessors of Bourne 

(“assessors”) valued the subject property at $915,700 and 

assessed a tax thereon, at the rate of $6.69 per thousand, in 

the amount of $6,126.03.1  The subject property’s land and 

improvement components were valued at $822,800 and $92,900, 

respectively.   

Jurisdiction 

On or about December 31, 2004, Bourne’s Collector of Taxes 

sent out the town’s actual real estate tax notices.  In 

accordance with G.L. c. 59, § 57C, the appellant paid the tax 

assessed on the subject property without incurring interest.  On 

January 26, 2005, the appellant timely filed his application for 

abatement with the assessors.2    On March 15, 2005, the 

assessors denied the appellant’s application, and on June 6, 

2005, the appellant seasonably filed a complaint for abatement 

with the Barnstable County

                                                 
1 The tax bill includes an additional three-percent land bank tax.   
2 G.L. c. 59, § 59 requires that applications for abatement be filed: “on or 
before the last day for payment, without incurring interest in accordance 
with the provisions of chapter fifty-seven or section fifty-seven C, of the 
first installment of the actual tax bill issued upon the establishment of the 
tax rate for the fiscal year to which the tax relates.”  According to G.L. c. 
59, § 57C, the applicable payment section for this appeal, the last day for 
payment is February 1st.  
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Commissioners.  Subsequently, on June 15, 2005, in accordance 

with G.L. c. 59, § 64, and within thirty days of the date of 

service, the assessors elected to transfer the petition to the 

Appellate Tax Board (“Board”).  The “Petition Under the Formal 

Procedure” was filed with the Board on July 8, 2005.  On the 

basis of these facts, the Board found that it had jurisdiction 

to hear and decide this appeal.   

Merits 

 At the hearing of this appeal, both the appellant and the 

town’s principal assessor testified and introduced several 

exhibits, including the subject property’s property record card, 

comparable properties’ property record cards, photographs of the 

subject property, and various jurisdictional documents.  The 

appellant’s testimony focused on the assessed value attributed 

by the assessors to the land component of the subject property’s 

assessment.  According to the appellant, the assessors failed to 

consider a two-hundred-foot easement for a town road running 

through the middle of the subject property when they valued the 

subject property’s land component.3  The parties referred to this 

easement as a “paper road” easement because it was not in actual 

use, even though it prevented the appellant from expanding the 

                                                 
3 “An easement is an interest in real property that conveys use, but not 
ownership, of a portion of an owner’s property.”  APPRAISAL INSTITUTE, THE 
APPRAISAL OF REAL ESTATE 85 (12th ed. 2001).  Similarly, according to BLACK’S LAW 
DICTIONARY (6th ed. 1990), an easement is “[a] right of use over the property of 
another.”  Id. at 508.   
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existing dwelling or adding other improvements to the subject 

property’s parcel.  The appellant also introduced evidence of 

the assessed values attributed to the land components of other 

nearby properties, which tended to show that the assessment 

attributed to the subject property’s land component was 

excessive, when the effect of the easement on value was taken 

into consideration.  The appellant did not contest the assessed 

value attributed by the assessors to the subject property’s 

dwelling, but asserted that the subject property’s overall 

assessment was excessive to the same extent as the assessment 

attributed to the subject property’s land component. 

In support of the assessment, the principal assessor 

testified that the land component and overall assessments of 

other nearby comparable properties supported the land component 

and overall assessments at issue in this appeal.  She 

acknowledged, however, that the assessors did not take the 

“paper road” easement into consideration when valuing the 

subject property’s land component or when considering the 

reasonableness of the subject property’s overall value.  The 

evidence introduced by the assessors tended to support the 

subject property’s land and overall assessments, but only if the 

effect of the “paper road” easement on the subject property’s 

value was negligible.           
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On the basis of all of the evidence, the Board found that 

in setting the fiscal year 2005 assessment for the subject 

property, the assessors failed to properly consider the “paper 

road” easement and its proven negative effect on the subject 

property’s overall value.  Relying on both parties’ testimony 

and the information contained in the property record cards in 

evidence, the Board found that the fiscal year 2005 assessment 

attributed to the subject property’s land component was 

excessive by approximately five percent when the effect of the 

“paper road” easement on value was taken into consideration.  

Relying on the parties’ concurrence that the $92,900 assessment 

attributed to the subject property’s improvement component for 

fiscal year 2005 was reasonable under the circumstances, the 

Board maintained that value.  Accordingly, in determining the 

fair cash value of the subject property for fiscal year 2005, 

the Board lowered the value of the portion of the assessment 

attributed to the subject property’s land component from 

$822,800 to $781,660 and added the original assessment of 

$92,900 attributed to the subject property’s improvement 

component to reach an overall value of $874,560, which the Board 

then rounded up to $875,000.  The Board ultimately found that 

this reduced value best reflected the overall fair cash value of 

the subject property for fiscal year 2005 when the effect of the 
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“paper road” easement on the subject property’s value was taken 

into consideration.      

The Board, therefore, decided this appeal for the appellant 

and granted an abatement in the amount of $272.28.     

 

OPINION 

  The assessors are required to assess real estate at its 

fair cash value.  G.L. c. 59, § 38.  Fair cash value is defined 

as the price on which a willing seller and a willing buyer in a 

free and open market will agree if both of them are fully 

informed and under no compulsion.  Boston Gas Co. v. Assessors 

of Boston, 334 Mass. 549, 566 (1956). 

 The appellant has the burden of proving that the property 

has a lower value than that assessed. “‘The burden of proof is 

upon the petitioner to make out its right as [a] matter of law 

to [an] abatement of the tax.’” Schlaiker v. Assessors of Great 

Barrington, 365 Mass. 243, 245 (1974) (quoting Judson Freight 

Forwarding Co. v. Commonwealth, 242 Mass. 47, 55 (1922)). “[T]he 

board is entitled to ‘presume that the valuation made by the 

assessors [is] valid unless the taxpayers . . . prov[e] the 

contrary.’” General Electric Co. v. Assessors of Lynn, 393 Mass. 

591, 598 (1984) (quoting Schlaiker, 365 Mass. at 245).   

In appeals before this Board, a taxpayer “‘may present 

persuasive evidence of overvaluation either by exposing flaws or 
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errors in the assessors’ method of valuation, or by introducing 

affirmative evidence of value which undermines the assessors’ 

valuation.’”  General Electric Co., 393 Mass. at 600 (quoting 

Donlon v. Assessors of Holliston, 389 Mass. 848, 855 (1983)).   

In this appeal, the Board found that the assessors had 

failed to properly consider the effect of the “paper road” 

easement on the value of the subject property’s land component 

and overall assessments.  The Board found that the appellant met 

his burden of demonstrating that the subject property was 

overvalued for fiscal year 2005 by showing that the fiscal year 

2005 assessment attributed to the subject property’s land 

component was excessive, by approximately five percent, when the 

effect of the “paper road” easement on value was taken into 

consideration.  The assessors acknowledged that they had not 

really considered the negative effect of the “paper road” 

easement on the subject property’s land component or overall 

values when assessing the subject property for fiscal year 2005.  

“Clearly . . . a property that is subject to an easement is 

burdened . . . .  The diminution in value of the property is 

directly attributable to the . . . easement.”  APPRAISAL INSTITUTE, 

THE APPRAISAL OF REAL ESTATE 85-86 (12th ed. 2001).   

In abatement proceedings, “the question is whether the 

assessment for the parcel of real estate, including both the 

land and the structures thereon, is excessive.  The component 
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parts, on which that single assessment is laid, are each open to 

inquiry and revision by the appellate tribunal in reaching the 

conclusion whether that single assessment is excessive.”  

Massachusetts General Hospital v. Belmont, 238 Mass. 396, 403 

(1921).  See also Guernsey v. Assessors of Williamstown, ATB 

Findings of Fact and Reports 2006-158, 168; Buckley v. Assessors 

of Duxbury, ATB Findings of Fact and Reports 1990-110, 119; 

Jernegan v. Assessors of Duxbury, ATB Findings of Fact and 

Reports 1990-39, 48-9; Everhart v. Assessors of Dalton, ATB 

Findings of Fact and Reports 1985 (Docket No. 132237, February 

26, 1985).  In the present appeal, the Board ruled that the 

excessive value attributed to the land component of the subject 

property’s assessment resulted in the assessors commensurately 

attaching excessive value to the overall assessment.   

On this basis, the Board decided this appeal for the 

appellant and granted an abatement in the amount of $272.28.  
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     By: ____________________________ 
      James D. Rose, Commissioner 
 
 
 
A true copy, 
 



 ATB 2006-584

 
 
Attest: _____________________________ 
    Assistant Clerk of the Board 

 


