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 This is an appeal under the formal procedure pursuant to 

G.L. c. 58A, § 7 and G.L. c. 59, §§ 64 and 65, from the refusal 

of the appellee to abate a tax on certain real estate in the 

City of Boston assessed to the appellants under G.L. c. 59, §§ 

11 and 38 for fiscal year 2002.   

 Commissioner Gorton heard this appeal.  Former Chairman 

Foley and Commissioners Scharaffa, Egan, and Rose joined him in 

the decision for the appellee.   

 These findings of fact and report are made pursuant to a 

request by the appellants under G.L. c. 58A, § 13 and   831 CMR 

1.32.   

 

 Timothy J. Courville, Esq. for the appellants. 
 
 Laura Caltenco, Esq. for the appellee.   
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FINDINGS OF FACT AND REPORT 

 On January 1, 2001, the appellants were the assessed owners 

of a parcel of real estate located at 305 Commonwealth Avenue in 

the City of Boston (“subject property” or “subject”).  The 

subject property is composed of an approximately 3,984-square-

foot lot improved with a single-family dwelling.  For fiscal 

year 2002, the Board of Assessors of Boston (“assessors”) valued 

the subject at $4,200,000 and assessed a tax thereon, at the 

rate of $11.01 per thousand, in the amount of $44,860.86.1  

Boston’s Treasurer/Collector mailed the fiscal year 2002 actual 

tax bills on or about December 31, 2001.  In accordance with 

G.L. c. 59, § 57C, the appellants paid the tax without incurring 

interest.   

 On January 23, 2002, in accordance with G.L. c. 59,   § 59, 

the appellants timely filed their application for abatement with 

the assessors, which the assessors then denied on February 21, 

2002.  On May 20, 2002, in accordance with G.L. c. 59, §§ 64 and 

65, the appellants seasonably filed their appeal with the 

Appellate Tax Board (“Board”).  On the basis of these facts, the 

Board found that it had jurisdiction over this appeal.    

                                                 
1 The tax is calculated on the subject property’s taxable valuation of 
$4,119,969, which includes an $80,031 reduction in value for a residential 
exemption.  The resulting tax is then reduced by a $500 personal exemption.  
Accordingly, this $44,860.86 amount reflects both the residential and the 
personal exemptions.     
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 The subject property is situated in the Back Bay area of 

Boston.  The subject’s dwelling is a four-story, approximately 

12,578-square-foot, middle row house.  It has eighteen rooms, 

including eight bedrooms, as well as four full and two one-half 

bathrooms.  The subject property’s overall quality is very good.  

Its interior finish is elaborate, and its interior condition is 

good.  The kitchen and bathrooms are semi-modern.  The exterior 

of the subject dwelling is brick and stone with a slate roof and 

is in good condition.  The subject dwelling has an elevator and 

a turret on its upper level.  There are two off-street parking 

spaces.  The assessors rated the subject’s location and view as 

excellent, before downgrading their rating to good after the 

fiscal year at issue.  The appellants purchased the subject 

property in 1987 for $2,365,000.     

The appellants challenged the subject property’s fiscal 

year 2002 assessment by comparing the subject’s features and 

assessment to those of an adjacent property located at 32 

Hereford Street, which is at the corner of Commonwealth Avenue 

and Hereford Street.  The 32 Hereford Street property has been a 

fraternity house for students from the Massachusetts Institute 

of Technology (“MIT”) for the past fifty years and, for fiscal 

year 2002, was valued at $2,000,100, more than $2,000,000 less 

than the subject property’s $4,200,000 assessment.  The 

assessors explained that the primary reason for the disparity in 
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values between the two properties was the assessors’ 

determination that the 32 Hereford Street property’s highest and 

best use was as a college fraternity, not a single-family 

dwelling like the subject property.  As a result of this 

determination, the assessors estimated the value of the 32 

Hereford Street property using an income-capitalization 

methodology, as they do for all residential properties in 

Boston, which are larger than a three-family.  To estimate the 

value of one-, two-, and three-family properties in Boston, the 

assessors use a sales-comparison approach.   

The 32 Hereford Street property was designed and built in 

the late 1800s for John Andrew and is known as “The John Andrew 

house.”  The John Andrew house, or Chi Phi fraternity, building 

is on a 5,602-square-foot parcel and contains an approximately 

14,736-square-foot living area.  This property has the capacity 

to house up to forty-eight students.  Both its interior and 

exterior are very well maintained and contain many features 

attributable to Boston’s Gilded Age in architecture.  Some of 

these features include cast-iron balconies salvaged from the old 

Tuileries Palace in Paris, a paneled oval library, and an 

alabaster mantelpiece with an elaborate overmantel mirror 

featuring gilded wood fretwork, which rises to a painted ceiling 

with a sky-blue background and a scene of winged putti and 

garlands of roses.   
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According to the appellants, the subject property should 

have been assessed at approximately $2,000,000, or, 

alternatively, at a value one-third less than the assessment 

attributed to the 32 Hereford Street property to reflect the 

subject property’s smaller size.  The appellants argued that 

while the subject property’s dwelling has different design 

features from the fraternity building, they are still comparable 

enough to be valued similarly in proportion to size.  The 

appellants claimed that all residential property in Boston 

should be valued using the same methodology regardless of size 

or highest and best use.  

The appellants also averred that the assessors had 

overstated the subject property’s living area, the quality of 

its view, and the number of its bathrooms in the relevant 

property record card.  In addition, the appellants claimed that 

some of the pilings supporting the subject property had been 

compromised because of rot caused by periodically inadequate 

groundwater levels.  The appellants, however, had “no idea what 

the cost would be” to rectify the piling issue, but had heard 

that some Beacon Hill and Back Bay property owners had expended 

between $250,000 and $500,000 to solve their similar piling 

problems.  The appellants have been aware of the subject 

property’s piling issues since they purchased the subject 

property in 1987.        
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Curtis Hughes, a supervisor for the assessors, testified in 

support of the assessment.2  Mr. Hughes primarily relied on three 

recent sales of what he considered comparable single-family 

residential properties situated in the Back Bay to validate the 

assessment.  The properties are located at 58 Commonwealth 

Avenue, 55 Commonwealth Avenue, and 56 Beacon Street, all within 

one-third mile of the subject.  The properties sold for 

$7,500,000 in December 2000, $5,900,000 in December 1999, and 

$5,400,000 in April 1998, respectively.  All of his comparables 

were multi-level, single-family, middle row houses with living 

areas between 8,684 and 9,786 square feet on parcels which 

ranged in size from 3,237 to 4,350 square feet.  Mr. Hughes 

adjusted his purportedly comparable properties’ sale prices for 

such factors as: time of sale; property type; land area; 

building style; overall quality; living area; total rooms, 

bedrooms, bathrooms, and kitchens; bathroom and kitchen style; 

presence of an elevator; and exterior, interior, and overall 

condition.  After incorporating these adjustments into his 

analysis, he determined that the indicated values for the 

subject property as of the January 1, 2001 assessment date for 

fiscal year 2002 ranged from $4,956,900 to $6,423,100.  Mr. 

Hughes, therefore, concluded that the subject property’s 

$4,200,000 assessment was fair.    

                                                 
2 The appellants also called him to testify in their case-in-chief. 
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In his testimony, Mr. Hughes acknowledged that there were 

several errors on the relevant property record card, which 

overstated the subject property’s living area, the quality of 

its view, and the number of its bathrooms.  He also admitted 

that the assessors were unaware at the time of their assessment 

of any issues specifically relating to the pilings supporting 

the subject.      

On the basis of all of the evidence presented, the Board 

found that, while the appellants raised valid points regarding 

overstatements on the subject property’s relevant property 

record card concerning its living area, view, and number of 

bathrooms, as well as the potential for significant expenditures 

to correct problems caused by rotted pilings, the subject 

property’s assessment was not excessive for fiscal year 2002.   

The Board found that the comparable properties relied upon by 

Mr. Hughes were reasonably comparable to the subject property.  

The Board also found that his adjustments were, for the most 

part, reasonable under the circumstances.  Accordingly, the 

Board agreed with Mr. Hughes that these comparable properties’ 

adjusted sale prices indicated values that supported the 

assessment.  Moreover, the Board applied the subject property’s 

smaller living area, downgraded view, and fewer bathrooms in 

finding that the assessment was not excessive.   
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The Board further found that the potential range of capital 

costs suggested by the appellants, $250,000 to $500,000, to 

rectify possible long-term problems caused by the rotted pilings 

was highly speculative.  The appellants’ testimony in this 

regard was based on unsubstantiated hearsay from other property 

owners, not on any estimates or studies conducted on the subject 

property.  The appellants even admitted that they “had no idea 

what the cost would be” for remediation.  Accordingly, the Board 

found that the appellants failed to adequately demonstrate the 

effect of the rotted pilings on the value of the subject 

property.3  

Because the 32 Hereford Street property has a different 

highest and best use than the subject property, the Board found 

that it was not comparable to the subject and should not be used 

as a comparable.  Even if, for argument’s sake, the 32 Hereford 

Street property were considered comparable, the Board noted, as 

explained more fully in its Opinion below, that infrequent 

random errors in other properties’ assessments do not provide 

the quantum and quality of evidence necessary to support a 

tenable legal conclusion of disproportionate assessment.  The 

appellants introduced virtually no other evidence in support of 

their disproportion argument.     

                                                 
3 Even if the Board adopted, for argument’s sake, the appellants’ range of 
potential costs for rectifying the rotted pilings issues and considered the 
costs possible effect on the subject property’s value for the fiscal year at 
issue, the Board still found that the assessment was not excessive.   
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For these reasons, the Board found that the subject 

property’s assessment for fiscal year 2002 was not excessive 

and, therefore, decided this appeal for the appellee.  

 

OPINION 

 The assessors have a statutory and constitutional 

obligation to assess all real property at its full and fair cash 

value.  Part II, c. 1, § 1, art. 4, of the Constitution of the 

Commonwealth; art. 10 of the Declaration of Rights; G.L. c. 59, 

§§ 38, 52.  See Coomey v. Assessors of Sandwich, 367 Mass. 836, 

837 (1975) (citations omitted).  Fair cash value means fair 

market value, which is defined as the price on which a willing 

seller and a willing buyer will agree if both of them are fully 

informed and under no compulsion.  Boston Gas Co. v. Assessors 

of Boston, 334 Mass. 549, 566 (1956).   

 The appellant has the burden of proving that the property 

has a lower value than that assessed. “‘The burden of proof is 

upon the petitioner to make out its right as [a] matter of law 

to [an] abatement of the tax.’” Schlaiker v. Assessors of Great 

Barrington, 365 Mass. 243, 245 (1974) (quoting Judson Freight 

Forwarding Co. v. Commonwealth, 242 Mass. 47, 55 (1922)). “[T]he 

board is entitled to ‘presume that the valuation made by the 

assessors [is] valid unless the taxpayers . . . prov[e] the 

contrary.’” General Electric Co. v. Assessors of Lynn, 393 Mass. 
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591, 598 (1984) (quoting Schlaiker v. Assessors of Great 

Barrington, 365 Mass. at 245)). 

In appeals before this Board, a taxpayer “‘may present 

persuasive evidence of overvaluation either by exposing flaws or 

errors in the assessors’ method of valuation, or by introducing 

affirmative evidence of value which undermines the assessors’ 

valuation.’”  General Electric Co. v. Assessors of Lynn, 393 

Mass. at 600 (quoting Donlon v. Assessors of Holliston, 389 

Mass. 848, 855 (1983)).  In the present appeal, to prove that 

their property was overvalued, the appellants primarily focused 

on the significantly lower assessed value attributed by the 

assessors to an adjoining residential property, 32 Hereford 

Street, which was used as a fraternity house for M.I.T. 

students.  The appellants also pointed out overestimates in the 

subject property’s living area and number of bathrooms and an 

overrated view, as reported on the relevant property record, and 

raised some additional valuation and repair issues concerning 

rotted pilings.  Based on its findings regarding the 32 Hereford 

Street property’s highest and best use, and the subject 

property’s actual living area, quality of view, and number of 

bedrooms, as well as its concurrence with the assessors’ 

comparable-sales analysis, the Board found that the subject 

property’s assessment was not excessive.  The Board also found 

that the range of potential costs, suggested by the appellants, 
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to cure possible problems caused by rotted pilings was highly 

speculative and, therefore, ruled that it was unreliable.     

 “[S]ales of property usually furnish strong evidence of 

market value, provided they are arm’s-length transactions and 

thus fairly represent what a buyer has been willing to pay for 

the property to a willing seller.”  Foxboro Associates v. Board 

of Assessors of Foxborough, 385 Mass. 679, 682 (1982).  Sales of 

comparable realty in the same geographic area and within a 

reasonable time of the assessment date contain credible data and 

information for determining the value of the property at issue.  

McCabe v. Chelsea, 265 Mass. 494, 496 (1929).  In the present 

appeal, the Board found that the appropriateness of the subject 

property's overall assessment was confirmed by Mr. Hughes's 

comparable-sales analysis, which included sales of comparable 

properties in the same geographic area and within a reasonable 

time of the January 1, 2001 assessment date for fiscal year 

2002.   

"The [B]oard [is] not required to believe the testimony of 

any particular witness but it [can] accept such portions of the 

evidence as appear to have the more convincing weight. Assessors 

of Quincy v. Boston Consolidated Gas Co., 309 Mass. 60, 72 

(1941).  “The credibility of witnesses, the weight of evidence, 

and inferences to be drawn from the evidence are matters for the 

[B]oard.”   Cummington School of the Arts, Inc. v. Assessors of 
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Cummington, 373 Mass. 597, 605 (1977).  The market value of the 

property c[an] not be proved with mathematical certainty and 

must ultimately rest in the realm of opinion, estimate, and 

judgment . . . .  The [B]oard c[an] select the various elements 

of value as shown by the record and from them form . . . its own 

independent judgment."  Assessors of Quincy v. Boston 

Consolidated Gas Co., 309 Mass. at 72 (citations omitted).  See 

also North American Philips Lighting Corp. v. Assessors of 

Lynn, 392 Mass. 296, 300 (1984); New Boston Garden Corp. v. 

Assessors of Boston, 383 Mass. 456, 473 (1981); Jordan Marsh Co. 

v. Assessors of Malden, 359 Mass. 106, 110 (1971).  Based on the 

evidence presented in this appeal, the Board found and ruled 

that even after adjusting for the exaggerated living area 

measurements, overrated view, and number of bathrooms on the 

relevant property record card, the subject property’s assessment 

was not excessive for the fiscal year at issue.4   

 Finally, the appellants also alleged that their property 

was disproportionately assessed in fiscal year 2002.  “If the 

taxpayer[s] can demonstrate in an appeal to the Board that 

[they] ha[ve] been [] victim[s] of a scheme of discriminatory, 

disproportionate assessment, [they] ‘may be granted an abatement 

. . . which will make . . . [their] assessment proportional to 

other assessments, on a basis which reaches results as close as 

                                                 
4 See also footnote 3, supra. 
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is practicable to those which would have followed application by 

the assessors of the proper statutory assessment principles.’”  

Coomey v. Assessors of Sandwich, 367 Mass. at 838 (quoting 

Shoppers’ World, Inc. v. Assessors of Framingham, 348 Mass. 366, 

377-78 (1971)).  The burden of proof as to existence of a 

“scheme of discriminatory, disproportionate assessment” is on 

the taxpayers.  First National Stores, Inc. v. Assessors of 

Somerville, 358 Mass. 554, 559 (1971); see Schlaiker v. 

Assessors of Great Barrington, 365 Mass. at 245.  If taxpayers 

successfully demonstrate improper assessment of such a number of 

properties to establish an inference that such a scheme exists, 

the burden of going forward to disprove such a scheme shifts to 

the assessors.  Shoppers’ World, Inc. v. Assessors of 

Framingham, 348 Mass. at 377.  “The ultimate burden of 

persuasion, of course, will remain upon the taxpayer[s].”  First 

National Stores, Inc. v. Assessors of Somerville, 358 Mass. at 

562.   

In the present appeal, the appellants failed to meet their 

burden of proving and persuading the Board that a deliberate 

discriminatory scheme of disproportionate assessment existed.  

Cf. Shillman v. Assessors of Weston, ATB Findings of Fact and 

Reports 2006-108, 122.  The evidence submitted was simply 

inadequate to prove that the assessors engaged in an 

“intentional widespread scheme of discrimination.”   Stilson v. 
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Assessors of Gloucester, 385 Mass. 724, 727-28 (1982).  The 

finding of a widespread scheme would require far more data and 

analysis among classes of property or within the residential 

class than the limited information and analysis supplied by the 

appellants here.  The Board found no evidence or inference of an 

intentional or deliberate scheme of disproportionate assessment 

on the part of the assessors directed against any class or 

subclass of taxpayers or these taxpayers, in particular.   

Furthermore, the Board found that the appellants’ 

contention that the assessors’ use of different valuation 

methodologies to estimate the value of different-sized 

residential properties with different highest and best uses 

necessarily created disproportionate assessment was simply 

incorrect conceptually.  The value of residential properties, 

which contain the equivalent of four or more units, may be 

estimated using an income-capitalization methodology.  See THE 

APPRAISAL INSTITUTE, THE APPRAISAL OF REAL ESTATE 472-74 (12th ed., 2002); 

see also Board of Assessors v. Tammy Brook Co., 368 Mass 810 

(1975) (rescript); cf. Assessors of Quincy v. Boston 

Consolidated Gas Co., 309 Mass. at 60 (“[T]he capacity of the 

[property] to produce income may be shown by the character and 

extent of the use for which it has been actually employed”).  

The Board recognized that the assessors’ use of differing 

valuation methodologies, without substantially more, will not 
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support a finding of disproportionate assessment.  Rather there 

must be substantial evidence demonstrating that a class or 

subclass of property is valued so that it is shouldering more 

than its fair share of the property tax, irrespective of 

methodology.  See Stilson v. Assessors of Gloucester, 385 Mass. 

at 728; Ecker v. Assessors of Chatham, ATB Findings of Fact and 

Reports 2003-81, 88-90.  See generally Brown v. Assessors of 

Brookline, ATB Findings of Fact and Reports 1996-1 (discussing 

in detail the type and extent of proof required for finding 

disproportionate assessment), aff’d, 43 Mass App. Ct. 327 

(1997).      

Accordingly, the Board ruled that the appellants failed to 

meet their burden of showing that a deliberate scheme of 

disproportionate assessment existed in this appeal.  Where 

assessments, even if wrong, are “consistent with honest mistake 

or oversight on the part of the assessors” as opposed to a 

“deliberate scheme of disproportionate assessment” no relief for 

disproportionate assessment is appropriate.  Stilson v. 

Assessors of Gloucester, 385 Mass. at 728.   
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After considering all of the evidence presented, the Board 

found and ruled that the appellants failed to meet their burden 

of proving that the subject property's assessment was excessive 

or the result of disproportionate assessment.  The Board further 

found and ruled that the evidence presented by the assessors 

supported the subject property's assessment.  On this basis, the 

Board decided this appeal for the appellee.  
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