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 This is an appeal filed under the formal procedure, 

pursuant to G.L. c. 58A, § 7 and G.L. c. 59, §§ 64 and 65, from 

the refusal of the appellee to abate a tax on real estate 

assessed under G.L. c. 59, §§ 11 and 38, for fiscal year 2005. 

 Commissioner Rose heard the appeal and issued a single-

member decision for the appellant in accordance with G.L. c. 

58A, § 1A.   

 These findings of fact and report are made pursuant to a 

request by the appellee under G.L. c. 58A, § 13 and 831 CMR 

1.32.   

 

 Thomas V. Maglione, pro se, for the appellant. 

 Mark J. Lanza, Esq. for the appellee. 
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FINDINGS OF FACT AND REPORT 

 On January 1, 2004, Thomas V. Maglione, the appellant, was 

the assessed owner of a parcel of real estate, improved with a 

single-family home, located at 29 Rice Road in the Town of 

Wayland (“subject property”).  For fiscal year 2005, the Board 

of Assessors of Wayland (“assessors”) valued the subject 

property at $466,500, and assessed a tax, at the rate of $12.58 

per thousand, in the amount of $5,868.57, plus a community 

preservation assessment of $69.16, for a total assessment of 

$5,937.73. 

 On January 25, 2005, in accordance with G.L. c. 59,   § 59, 

the appellant timely filed an application for abatement with the 

assessors.  A short-time later, in accordance with G.L. c. 59, 

§§ 64 and 65, the appellant granted the assessors a three-month 

extension of time to act on his application.  On July 27, 2005, 

in accordance with G.L. c. 59, § 63, the assessors notified the 

appellant that his application had been deemed denied on July 

25, 2005.  On October 24, 2005, in accordance with G.L. c. 59, 

§§ 64 and 65, the appellant seasonably filed his appeal with the 

Appellate Tax Board (“Board”).  The appellant also timely paid 

the actual taxes, in accordance with G.L. c. 59, § 57C, without 

incurring interest.  On the basis of these facts, the presiding 

Commissioner found and ruled that the Board had jurisdiction 

over this appeal.   
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 On the basis of all of the evidence submitted at the 

hearing of this appeal, the presiding Commissioner made the 

following findings of fact.  The subject property consists of an 

approximately 1.76-acre parcel of land improved with a wood-

frame, 2,408-square-foot, Colonial-style dwelling, which was 

constructed in 1980.  The dwelling consists of seven rooms 

including three bedrooms plus two full bathrooms and one one-

half bathroom.  The unfinished basement contains storage and 

utility space and a two-car garage.  The dwelling also has two 

fireplaces and a screened porch.  The driveway is essentially 

unpaved and rutted, and landscaping is virtually non-existent.   

 In support of his request for abatement, the appellant 

argued that the property record card for the subject property, 

upon which the assessment was based, contained inaccurate or 

incomplete information with respect to both the land and 

building components.  The appellant also submitted his own 

comparable-sales analysis and property record cards from the 

same five purportedly comparable properties.  With respect to 

his comparable-sales analysis, the Board found that the 

purportedly comparable sales were between three and four years 

old and, therefore, required significant time adjustments, in 

addition to many other sizable subjective adjustments to account 

for differences between the subject property and the purportedly 

comparable properties’ physical characteristics.  The cumulative 
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effect of all of these adjustments totaled at least one-third of 

the sale price for each of the purportedly comparable-sale 

properties.  The presiding Commissioner found that such 

extensive adjustments rendered the appellant’s comparable-sales 

analysis suspect.  Moreover, it was unclear whether the 

appellant had even included the last year in his time 

adjustments and whether his analysis was even intended to apply 

to fiscal year 2005, having been labeled “for fiscal years 2003 

and 2004,” but not 2005, the fiscal year at issue in this 

appeal.  For these reasons, the presiding Commissioner found 

that the values derived from the appellant’s comparable-sales 

analysis were not helpful in determining the value of the 

subject property for fiscal year 2005.       

 With respect to the information contained on the property 

records cards for the appellant’s purportedly comparable 

properties, the presiding Commissioner found that these cards 

reflected an effective date of value as of January 1, 1999.  The 

presiding Commissioner found that assessed values contained on 

these cards as of January 1, 1999 were too remote in time to be 

meaningfully compared to the subject property’s assessment as of 

January 1, 2004, fully five years later.  Accordingly, the 

presiding Commissioner disregarded the values on these property 

record cards.  
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 With respect to the appellant’s allegations that the 

assessors relied on faulty or incomplete information regarding 

the subject property in setting its fiscal year 2005 assessment, 

the presiding Commissioner agreed.  The presiding Commissioner 

found that the assessors had assessed the subject property’s 

land component using an area of 2.0 acres instead of 1.76 acres 

as confirmed by a signed and stamped survey, which the appellant 

placed into evidence.  The presiding Commissioner also found 

that the assessors did not adequately consider both interior and 

exterior structural problems in the value that they assigned to 

the subject property’s building component.  In addition, the 

presiding Commissioner found that the assessors had not 

adequately accounted for mold damage, which resulted from 

extensive water intrusion, associated with the subject 

property’s dwelling.      

In support of the assessment, the assessors introduced a 

somewhat sparse comparable-sales analysis from an independent 

fee appraiser containing three purportedly comparable properties 

in Wayland located from 1.59 to 3.64 miles away from the subject 

property.  The presiding Commissioner found that, in particular, 

the conditions and landscaping associated with these purportedly 

comparable properties were in almost no way similar to the 

subject property’s; in short, they were far superior.  Moreover, 

there was no evidence to show that these purportedly comparable 
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properties had any structural or contamination issues like the 

subject property, and the assessors’ appraiser assumed that they 

did not.  There is also no evidence to show that the assessors’ 

appraiser adjusted the purportedly comparable properties’ sale 

prices for any of these issues.  Moreover, he admitted that he 

based his appraisal on only an exterior view of the subject 

property without regard to the condition of the interior.  The 

presiding Commissioner, therefore, found that the comparable-

sales analysis submitted into evidence by the assessors’ 

appraiser shed little light on the subject property’s fair cash 

value for fiscal year 2005.     

Based on all of the evidence and his subsidiary findings, 

the presiding Commissioner found that the subject property was 

overvalued for fiscal year 2005 because the assessors had not 

properly accounted for the size of the subject property’s parcel 

or the condition of its dwelling.  Furthermore, the presiding 

Commissioner found that the assessors’ appraiser’s estimate of 

subject property’s value was of little probative value because 

it did not establish comparability between the subject property 

and the purportedly comparable-sale properties, and, to the 

extent comparability may have existed, the analysis did not 

sufficiently consider and adjust for stark differences between 

the subject property and the purportedly comparable-sale 

properties.  In addition, the presiding Commissioner found that 
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there was no other credible evidence of the subject property’s 

fair cash value.  Accordingly, the presiding Commissioner 

decided this appeal for the appellant, reducing the subject 

property’s overall assessment by $23,500 to $443,000.  This 

reduction  accounted for the difference in subject property’s 

actual land area compared to the acreage on the property record 

card and for the dwelling’s previously underestimated structural 

and contamination issues.  Accordingly, the presiding 

Commissioner granted a real estate tax abatement in the amount 

of $300.07.  

 

OPINION 

“All property, real and personal, situated within the 

commonwealth . . . shall be subject to taxation.”  G.L. c. 59, § 

2.  The assessors are required to assess real estate at its fair 

cash value determined as of the first day of January of each 

year.  G.L. c. 59, §§ 2A and 38.  Fair cash value is defined as 

the price on which a willing seller and a willing buyer in a 

free and open market will agree if both of them are fully 

informed and under no compulsion.  Boston Gas Co. v. Assessors 

of Boston, 334 Mass. 549, 566 (1956).   

 The appellant has the burden of proving that the subject 

property has a lower value than that assessed. “‘The burden of 

proof is upon the petitioner to make out its right as [a] matter 
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of law to [an] abatement of the tax.’” Schlaiker v. Assessors of 

Great Barrington, 365 Mass. 243, 245 (1974) (quoting Judson 

Freight Forwarding Co. v. Commonwealth, 242 Mass. 47, 55 

(1922)). “[T]he [B]oard is entitled to ‘presume that the 

valuation made by the assessors [is] valid unless the taxpayers 

. . . prov[e] the contrary.’” General Electric Co. v. Assessors 

of Lynn, 393 Mass. 591, 598 (1984) (quoting Schlaiker, 365 Mass. 

at 245).  

In appeals before this Board, a taxpayer “‘may present 

persuasive evidence of overvaluation either by exposing flaws or 

errors in the assessors’ method of valuation, or by introducing 

affirmative evidence of value which undermines the assessors’ 

valuation.’”  General Electric Co. v. Assessors of Lynn, 393 

Mass. at 600 (quoting Donlon v. Assessors of Holliston, 389 

Mass. 848, 855 (1983)).   

In the present appeal, the presiding Commissioner found 

that the assessors failed to adequately consider in their 

assessment of the subject property, the correct size of the 

parcel and the condition of the dwelling.  Moreover, none of the 

properties considered in the assessors’ appraiser’s comparable-

sales analysis were shown to be comparable to the subject 

property and, to the extent they might have been, the 

adjustments offered were insufficient to account for the 

differences between the subject property and the purportedly 
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comparable ones.  Accordingly, the presiding Commissioner found 

and ruled that the adjustments to the sale prices of the 

purportedly comparable properties were not sufficient to derive 

an appropriate indicated value for the subject property. 

 Based on credible testimony and exhibits, the presiding 

Commissioner found that the appellant met his burden of 

demonstrating that the subject property was overvalued for 

fiscal year 2005 by showing that the assessors failed to 

properly consider the actual area of the subject property’s 

parcel and the condition of the dwelling in their determination 

of the subject property’s land, building and overall assessed 

values.    

In abatement proceedings, “the question is whether the 

assessment for the parcel of real estate, including both the 

land and the structures thereon, is excessive.  The component 

parts, on which that single assessment is laid, are each open to 

inquiry and revision by the appellate tribunal in reaching the 

conclusion whether that single assessment is excessive.”  

Massachusetts General Hospital v. Belmont, 238 Mass. 396, 403 

(1921); see also Guernsey v. Assessors of Williamstown, ATB 

Findings of Fact and Reports 2006-158, 168; Buckley v. Assessors 

of Duxbury, ATB Findings of Fact and Reports 1990-110, 119; 

Jernegan v. Assessors of Duxbury, ATB Findings of Fact and 

Reports 1990-39, 48-9; Everhart v. Assessors of Dalton, ATB 
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Findings of Fact and Reports 1985 (Docket No. 132237, February 

26, 1985). In the present appeal, the presiding Commissioner 

ruled that the excessive value attributed to both the land and 

building components of the subject property’s assessment 

resulted in the assessors commensurately attaching excessive 

value to the overall assessment.  
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On this basis, the presiding Commissioner decided this 

appeal for the appellant and granted an abatement in the amount 

of $300.07. 

 

        APPELLATE TAX BOARD 

 
 
    By:_________________________________ 
      James D. Rose, Commissioner 
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