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 This is an appeal under the formal procedure, pursuant to 

G.L. c. 58A, § 7 and G.L. c. 59, §§ 64 and 65, from the refusal 

of the appellee to abate taxes on certain real estate in the 

Town of Billerica owned by and assessed to the appellant under 

G.L. c. 59, §§ 11 and 38, for fiscal year 2006.   

 Commissioner Rose heard this appeal and, in accordance with 

G.L. c. 58A, § 1A and 831 CMR 1.30, issued a single-member 

decision for the appellant.    

 These findings of fact and report are made pursuant to a 

request by the appellant under G.L. c. 58A, § 13 and 831 CMR 

1.32.   

 

 John S. Finlayson, pro se, for the appellant. 
 
 Richard Scanlon, principal assessor, and Kenneth Der 
Boghosian, assistant assessor, for the appellee. 
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FINDINGS OF FACT AND REPORT 

Introduction 

 On January 1, 2005, John S. Finlayson, appellant, was the 

assessed owner of a parcel of real estate located at 16 Seminole 

Road in the Town of Billerica.  The subject property contains 

approximately 19,500 square feet of land and is improved with a 

ranch-style, single-family home containing approximately 958 

square feet of living space.  This single-story home was built 

in 1930 and, according to the appellant, contains five rooms 

plus one full bathroom.1  The interior walls are painted or 

papered drywall and the flooring is primarily carpeted.  The 

exterior of the dwelling is sided with wood shingles, and the 

gable roof is covered with asphalt shingles.  The basement is 

unfinished.  There are no other amenities associated with this 

property such as a garage, fireplace, walk-out or finished 

basement, sitting porch, or deck.    

For fiscal year 2006, the Board of Assessors of Billerica 

(“assessors”) valued the subject property at $267,500 and 

assessed a tax thereon, at the rate of $10.61 per thousand, in 

the amount of $2,838.18.   

                                                 
1 According to the fiscal year 2006 property record card, the subject property 
contains a total of seven rooms, including four bedrooms, as well as one full 
bathroom.  Commissioner Rose found that the appellant was most familiar with 
and offered the best description of the property.     
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Jurisdiction 

On or about December 30, 2005, Billerica’s Collector of 

Taxes sent out the town’s actual real estate tax notices.  In 

accordance with G.L. c. 59, § 57C, the appellant paid the tax 

assessed on the subject property without incurring interest.2  On 

January 12, 2006, the appellant timely filed his application for 

abatement with the assessors.3    On January 25, 2006, the 

assessors denied the appellant’s application, and on February 2, 

2006, in accordance with G.L. c. 59, § 63, they sent notice of 

their decision to the appellant within ten days after their 

decision.  In accordance with G.L. c. 59, §§ 64 and 65, the 

appellant seasonably filed a petition appealing the assessors’ 

denial of his application for abatement with the Appellate Tax 

Board (“Board”).  Based on these facts, Commissioner Rose found 

that the Board had jurisdiction to hear and decide this appeal.   

                                                 
2 Timely payment of the actual real estate tax bills is not a prerequisite to 
the Appellate Tax Board’s jurisdiction over this appeal because the total 
amount of the subject property’s yearly real estate tax is not more than 
$3,000.  See G.L. c. 59, §§ 64 and 65.     
3 G.L. c. 59, § 59 requires that applications for abatement be filed: “on or 
before the last day for payment, without incurring interest in accordance 
with the provisions of chapter fifty-seven or section fifty-seven C, of the 
first installment of the actual tax bill issued upon the establishment of the 
tax rate for the fiscal year to which the tax relates.”  According to G.L. c. 
59, § 57C, the applicable payment section for this appeal, the last day for 
payment was February 1st.  
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Merits 

 Prior to this appeal, the appellant successfully appealed 

the subject property’s fiscal year 2004 assessment.  In that 

appeal, the presiding Commissioner issued a single-member 

decision reducing the assessed value as abated by the assessors 

from $223,100 to a fair cash value of $185,500 as of January 1, 

2003.4  According to the subject property’s fiscal year 2006 

property record card, the assessors assessed the subject 

property at $185,000 for fiscal year 2005.   

However, because of the Board’s previous decision valuing 

the subject property at $185,500 for fiscal year 2004 and the 

assessors’ subsequent increase of that value, two years later, 

to $267,500 for fiscal year 2006, Commissioner Rose ruled that, 

pursuant to G.L. c. 58A,     § 12A, the assessors had the burden 

of going forward in the instant appeal to show that the fiscal 

year 2006 assessment was warranted.5   

At the hearing of the instant appeal, the town’s principal 

and assistant assessors and the appellant all testified and 

introduced exhibits.  The assessors offered jurisdictional 

                                                 
4 In the instant fiscal year 2006 appeal, Commissioner Rose took judicial 
notice of the Board’s prior decision relating to the fiscal year 2004 appeal. 
5 G.L. c. 58A, § 12A, provides in pertinent part that: 

If the owner of a parcel of real estate files an appeal of the 
assessed value of said parcel with the board for either of the 
next two fiscal years after a fiscal year for which the board has 
determined the fair cash value of said parcel and if the assessed 
value is greater than the fair cash value as determined by the 
board, the burden shall be upon the appellee to prove that the 
assessed value was warranted. 
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documents and, what they termed, a “summary assessment report.”  

The appellant offered some pictures showing significant portions 

of the subject property flooded at various times during the 

relevant time period as well as other pictures depicting the 

home with flood and water damage and in a general state of 

disrepair.    

 The assessors’ “summary assessment report,” which, in 

essence, was a comparable sales analysis, described and compared 

the subject property to three other properties in Billerica, 

which had sold in mid-2004.  Two of the purportedly comparable 

sale properties were located on Tremlett Road and the other on 

Surrey Lane.  Each of these properties were ranch-style homes 

situated 0.36 to 1.28 miles from the subject property on parcels 

ranging in size from 15,000 to 32,978 square feet.  In their 

comparable sales analysis, the assessors adjusted the 

purportedly comparable properties’ sale prices of $324,900 for         

7 Tremlett Road, $319,900 for 3 Tremlett Road, and $332,000 for 

3 Surrey Lane for their relative conditions, gross living area, 

finished basements, and other amenities as compared to the 

subject property.    After adjustments, the purportedly 

comparable properties’ sale prices indicated values for the 

subject property ranging from $285,240 to $323,580, with an 

average of approximately $300,000.  The assessors’ evidence also 
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indicated that residential values in Billerica increased 

approximately ten-percent per year from January 1, 2003 to 

January 1, 2005.    

The appellant’s testimony focused on the failure of the 

assessors to consider appropriately the location and condition 

of the subject property when valuing it for fiscal year 2006.  

In particular, the appellant argued that the assessors failed to 

adequately consider the subject property’s location in a flood 

plain and its flooded condition for substantial periods of time.  

The appellant further asserted that his home suffered from 

yearly water damage that significantly detracted from its value.  

The purportedly comparable properties were not located in a 

flood plain and did not reveal any flood damage.  The appellant 

estimated the value of the subject property at $196,100 for 

fiscal year 2006, also recognizing almost six-percent 

appreciation from fiscal year 2005 to fiscal year 2006.    

Based on all of the evidence, Commissioner Rose found that 

in setting the fiscal year 2006 assessment for the subject 

property, the assessors had failed to properly consider the 

subject property’s location in a flood plain and its near 

constant state of disrepair as a result of perennial flood and 

water damage.  Commissioner Rose further found that the values 

derived from the assessors’ “summary assessment report” were 

unreliable because the purportedly comparable properties were 
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not located in a similar location to the subject property’s and 

they were not in a similar state of disrepair.  Commissioner 

Rose noted that the assessors failed to sufficiently adjust for 

locational differences between the subject property and the 

purportedly comparable properties and did not adequately adjust 

for the significant difference in the subject property’s 

condition when compared to the purportedly comparable 

properties’ conditions.   

Relying primarily on the assessors’ evidence that property 

values in Billerica increased approximately ten percent per year 

from January 1, 2003 to January 1, 2005, and considering the 

flooding and water damage issues afflicting the subject 

property, Commissioner Rose found that the subject property’s 

fair cash value as of January 1, 2005, the relevant assessment 

date for fiscal year 2006, was $224,000.  This value included an 

approximate ten-percent increase each year over and above the 

subject property’s value of $185,500 for fiscal year 2004.   

Commissioner Rose, therefore, decided this appeal for the 

appellant and abated the related real estate tax in the amount 

of $461.54.     

 

OPINION 

The assessors are required to assess all real property at 

its full and fair cash value. G.L. c. 59, § 28; Coomey v. 
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Assessors of Sandwich, 367 Mass. 836, 837 (1975). Fair cash 

value is defined as the price on which a willing seller and a 

willing buyer in a free and open market will agree if both of 

them are fully informed and under no compulsion.  Boston Gas Co. 

v. Assessors of Boston, 334 Mass. 549, 566 (1956).   

The appellant has the burden of proving that the property 

has a lower value than that assessed.  “‘The burden of proof is 

upon the petitioner to make out its right as matter of law to 

abatement of the tax.’”  Schlaiker v. Assessors of Great 

Barrington, 365 Mass. 243, 245 (1974) (quoting Judson Freight 

Forwarding Co.         v. Commonwealth, 242 Mass. 47, 55 

(1922)).  “[T]he [B]oard is entitled to ‘presume that the 

valuation made by the assessors [is] valid unless the taxpayers 

. . . prov[e] the contrary.’”  General Electric Co. v. Assessors 

of Lynn, 393 Mass. 591, 598 (1984) (quoting Schlaiker, 365 Mass. 

at 245).   

If, however, within the immediately preceding two fiscal 

years, the Board has determined the fair cash value of the 

subject property and the assessment at issue exceeds the Board’s 

prior determination then, pursuant to G.L. c. 58A, § 12A, “the 

burden shall be upon the [assessors] to prove that the assessed 

value was warranted.”  Commissioner Rose ruled in this appeal 

that, after he judicially noticed the Board’s decision relating 

to its fiscal year 2004 finding of the subject property’s fair 



  ATB 2007-539

cash value, the burden of going forward to justify the increase 

in that value for fiscal year 2006 was on the assessors.  

See generally Beal v. Assessors of Boston,   389 Mass. 648 

(1983); Cressy Dockham & Co., Inc.          v. Assessors of 

Andover, Mass. ATB Findings of Fact and Reports 1989-72, 86-87 

(“Once a prior determination of the Board of the fair cash value 

of the same property [for one of the prior two fiscal years] has 

been placed in evidence, [] the statute requires the [assessors] 

to produce evidence to ‘satisfy the Board that the increased 

valuation was warranted.’”); Ellis v. Assessors of Northborough, 

Mass. ATB Findings of Fact and Reports 1983-522, 526-28.  

Notwithstanding this shift in the burden of production, the 

burden of persuasion on the issue of fair cash value still 

remained on the appellant.  Cressey Dockham, Mass. ATB Findings 

of Fact and Reports 1989 at 87 (and the cases cited therein).   

Using a comparable sales analysis, the assessors attempted 

to prove that the significant increase in the finding of fair 

cash value from fiscal year 2004 was warranted.  Commissioner 

Rose found, however, that the purportedly comparable sale 

properties were not located in a similar flood plain as the 

subject property and they did not display the same type of water 

and flood damage that the subject property did.  Commissioner 

Rose further found that the assessors did not sufficiently 

address these issues in their comparable sales analysis and 
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these failures rendered the values derived from that analysis 

unreliable.  Nevertheless, Commissioner Rose did find from the 

evidence submitted by the assessors that the residential 

properties in Billerica increased in value approximately ten 

percent per year from January 1, 2003 to January 1, 2005.   

Commissioner Rose further found that the appellant proved 

that the subject property was overvalued for fiscal year 2006.  

The appellant’s evidence amply demonstrated that the assessors 

failed to adequately consider the condition of the subject 

property and its location in a flood plain when setting their 

assessment for fiscal year 2006.   

Based on the assessors’ evidence that the value of 

residential property in Billerica increased approximately ten 

percent per year from January 1, 2003 to January 1, 2005, and 

taking the condition and location of the subject property into 

consideration, Commissioner Rose found that the value of the 

subject property as of January 1, 2005, the assessment date for 

fiscal year 2006, was $224,000.     

To support his claim of overvaluation, a taxpayer “may 

present persuasive evidence of overvaluation either by exposing 

flaws or errors in the assessors’ method of valuation, or by 

introducing affirmative evidence of value which undermines the 

assessors' valuation.” General Electric Co. v. Assessors of 

Lynn, 393 Mass. at 600 (quoting Conlon v. Assessors of 
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Holliston, 389 Mass. 854, 855 (1983)).  Commissioner Rose ruled 

that the appellant demonstrated overvaluation here by both 

exposing flaws in the assessors’ grading of the property and by 

introducing affirmative evidence proving the property’s fair 

cash value.   

In reaching his opinion of fair cash value in this appeal, 

the presiding Commissioner was not required to believe the 

testimony of any particular witness or to adopt any particular 

method of valuation.  Rather, he could accept those portions of 

the evidence that he determined had more convincing weight.  

Foxboro Associates v. Assessors of Foxborough, 385 Mass. 679, 

683 (1982);      New Boston Garden Corp. v. Assessors of Boston, 

383 Mass. 456, 473 (1981); Assessors of Lynnfield v. New England 

Oyster House, Inc., 362 Mass. 696, 701-02 (1972).  In evaluating 

the evidence before him, Commissioner Rose selected among the 

various elements of value and formed his own independent 

judgment of fair cash value.         General Electric v. 

Assessors of Lynn, 393 Mass. at 605; North American Philips 

Lighting Corp. v. Assessors of Lynn, 392 Mass. 296, 300 (1984). 

The presiding Commissioner need not specify the exact 

manner in which he arrived at his valuation.  Jordan Marsh v. 

Assessors of Malden, 359 Mass. 106, 110 (1971).  The fair cash 

value of property cannot be proven with “mathematical certainty 
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and must ultimately rest in the realm of opinion, estimate and 

judgment.”  Assessors of Quincy v. Boston Consolidated Gas Co., 

309 Mass. 60, 72 (1942).  “The credibility of witnesses, the 

weight of evidence, and inferences to be drawn from the 

evidence are matters for [the presiding Commissioner].”  

Cummington School of the Arts, Inc. v. Assessors of Cummington, 

373 Mass. 597, 605 (1977). 

In the present appeal, Commissioner Rose ruled that the 

assessors demonstrated that an increase in the Board’s finding 

of the subject property’s fiscal year 2004 fair cash value was 

warranted for fiscal year 2006.  Commissioner Rose further ruled 

that the appellant met his burden of proving that the subject 

property was overvalued for the fiscal year 2006.  Based on all 

of the evidence and his subsidiary findings, Commissioner Rose 

determined that the value of the subject property for fiscal 

year 2006 was $224,000, and, accordingly, decided this appeal 

for the appellant.  

         APPELLATE TAX BOARD 

 

       By:____________________________ 
       James D. Rose, Commissioner A 
true copy: 

 

Attest:____________________________ 
   Assistant Clerk of the Board 
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