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 These are consolidated appeals originally filed under the 

informal procedure3 pursuant to G.L. c. 58A, § 7A and G.L. c. 59, 

§§ 64 and 65 from the refusal of the appellee to abate taxes on 

certain real estate in the Town of West Tisbury, assessed under 

G.L. c. 59, §§ 11 and 38, for fiscal year 2005.   

 Chairman Hammond heard these appeals.  Commissioners 

Scharaffa, Egan, Rose, and Mulhern joined him in the decisions 

for the appellee.   

 These findings of fact and report are made pursuant to the 

appellants’ request for findings of fact and report under G.L. 

c. 58A, § 13 and 831 CMR 1.32.   

                                                 
1 William Carroll is the trustee and Ellen Guiney, his sister, is the sole 
beneficiary of this trust.   
2 Ellen Guiney and her spouse, Timothy Guiney, are the partners of this 
partnership. 
3 In accordance with G.L. c. 58A, § 7A and 831 CMR 1.09, the assessors timely 
transferred these appeals to, and elected to have them heard under, the 
formal procedure.   
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William Nathaniel Carroll, Esq. for the appellants. 

 Ellen M. Hutchinson, Esq. for the appellee. 

   

FINDINGS OF FACT AND REPORT 

 On January 1, 2004, the appellants, the trustee of the 

Charles Cotesworth Pinckney Trust (the “Nominee Trust”) and 

Guiney Limited Partnership (the “Partnership”), were the 

assessed owners of contiguous parcels of real estate located in 

the exclusive Paul’s Point section of the Town of West Tisbury 

on the island of Martha’s Vineyard.  The subject properties have 

a combined area of 7.94 acres along with approximately two-

hundred feet of frontage on Vineyard Sound.   

 At all relevant times, the trustee of the Nominee Trust 

owned the three-acre parcel known and numbered as 221 John 

Cottle Road, and the Partnership owned the 4.94-acre parcel 

known and numbered as 223 John Cottle Road.  221 John Cottle 

Road was improved with a fifteen-year-old, 3,000-square-foot, 

five-bedroom, villa-style house, which was tucked into the 

hillside.  The house and its tiered decks and screened breezeway 

had been architecturally designed to capitalize on the 

property’s extensive views of Vineyard Sound and the Elizabeth 

Islands.  The grounds featured terraced and walled gardens along 

with winding stone paths.    223 John Cottle Road was improved 
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with an unheated, 776-square-foot cottage, which overlooked an 

open meadow with views of Vineyard Sound.  The one-bedroom 

cottage also contained a kitchen, a living room, and a full 

bathroom, along with a 176-square-foot screened porch.  The 

cottage was originally built about 1930.      

Because the two adjoining properties shared the same 

beneficial owners and because the two properties were utilized, 

in effect, as one parcel, the parties agreed that 221 and 223 

John Cottle Road should be valued as one large parcel (the 

“Guiney property” or “subject property”) for purposes of 

determining their fair cash value for fiscal year 2005.4  Based 

on the parties’ agreement and the Board’s own determination, the 

Board found that the highest and best use for these two 

properties was their combined use as one large parcel.       

 For fiscal year 2005, the Board of Assessors for West 

Tisbury (“assessors”) valued the Guiney property at $11,212,000 

and assessed taxes thereon, at the rate of $4.52 per thousand, 

in the amount of $50,678.23.5  West Tisbury’s Collector of Taxes 

mailed the fiscal year 2005 actual tax bills on or about 

                                                 
4 The evidence reveals that 221 and 223 John Cottle Road were previously owned 
as a single property by Timothy E. Guiney and Ellen C. Guiney, as husband and 
wife.  They originally took title to the single property on December 31, 
1986.  This single parcel was subsequently divided into two parcels with one 
being transferred to the Nominee Trust and the other to the Partnership for 
estate planning purposes.  At all relevant times, the subject properties had 
common beneficial owners.     
5 The assessors valued 221 and 223 John Cottle Road, individually, at 
$3,848,200 and $7,363,800, respectively, for fiscal year 2005.   
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December 31, 2004.  In accordance with G.L. c. 59, § 57C, the 

appellants paid the taxes assessed without incurring interest.    

 On February 1, 2005, in accordance with G.L. c. 59,   § 59, 

the appellants timely filed their applications for abatement 

with the assessors.6  On April 26, 2005, the assessors granted 

the appellants a partial abatement and reduced the value of the 

Guiney property by $1,151,500 to $10,060,500, resulting in a tax 

abatement of $5,204.78.7  Not satisfied with this reduction, the 

appellants, in accordance with G.L. c. 59, §§ 64 and 65, filed 

their petitions with the Appellate Tax Board (“Board”) on July 

25, 2005.   Based on these facts, the Board found and ruled that 

it had jurisdiction to hear and decide these appeals.   

 The appellants conceded in their opening statement at the 

hearing of these appeals that they would not introduce any 

evidence of comparable sales or assessments.  Rather, they 

intended to rely primarily on the sale of the subject property 

some two-and-one-half years after the assessment date.  The 

appellants presented their case-in-chief through the testimony 

of six witnesses (two of whom were recalled to give further 

                                                 
6 G.L. c. 59, § 59 requires that applications for abatement be filed: “on or 
before the last day for payment, without incurring interest in accordance 
with the provisions of chapter fifty-seven or section fifty-seven C, of the 
first installment of the actual tax bill issued upon the establishment of the 
tax rate for the fiscal year to which the tax relates.”  According to G.L. c. 
59, § 57C, the applicable payment section for this appeal, the last day for 
payment was February 1st. 
7 The assessors reduced the assessed values individually ascribed to 221 and 
223 John Cottle Road to $3,526,600 and $6,533,900, respectively, for fiscal 
year 2005.   
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testimony) and the introduction of seven numbered exhibits.  

Only one witness, a real estate valuation expert, testified on 

behalf of the assessors.  The assessors also introduced twenty-

one lettered exhibits.  A summary of the salient evidence and 

the Board’s findings of facts follow.   

 In 2002, the appellants placed the Guiney property on the 

market with an asking price of $15.5 million.8  In December 2003, 

the appellants rejected an $8.5 million offer to purchase the 

subject property.  In July 2004, the appellants received an 

unsigned letter of intent to purchase the subject property for 

$9.5 million.  At all relevant times, the Guiney property was 

marketed as premier oceanfront property in an exclusive 

neighborhood with spectacular views of Vineyard Sound and the 

Elizabeth Islands and with ample privacy.  One of the real 

estate brokers who testified on behalf of the appellants 

acknowledged that the subject property was marketed as being 

reasonably comparable to the near-by Crane and Austin 

properties, which sold to entities related to the Ziff family, 

during the relevant time period, for $11.1 million and $15.25 

million, respectively.  In 2004, the appellants wrote and 

offered to sell the subject property to one of the Ziff brothers 

for slightly less than $10 million or $1.25 million per acre. 

                                                 
8 The appellants required that any sale of the subject property must include 
both of the parcels.  Consequently, they rejected offers, which sought to 
purchase only one of the parcels.  
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The Guiney property was ultimately sold to an abutter on June 

30, 2006 for $7.5 million.   

 The appellants argued that the $7.5 million sale price 

represented the fair cash value of the subject property, as of 

January 1, 2004, the assessment date for fiscal year 2005, fully 

two-and-one-half years before the sale.  They offered, however, 

no time adjustment to reflect, what even the appellants’ 

witnesses conceded was, a declining or weak real estate market 

for high-end properties in Martha’s Vineyard and, more 

particularly, West Tisbury from January 1, 2004 to June 30, 

2006.9  Moreover, the appellants imposed certain restrictions on 

the sale of the subject property, including financing and 

installment sale conditions, which further limited the universe 

of potential buyers and rendered this high-end property more 

difficult to sell.   

 In addition to their reliance on the unadjusted June 30, 

2006 sale of the subject property as proof of the subject 

property’s fair cash value for fiscal year 2005, the appellants 

also relied on the assessors’ purported overestimation of the 

size of a portion of the house.  The property record card 

pertaining to 221 John Cottle Road indicated that the second 

floor bedroom and bathroom area contained an area of 968 square 

                                                 
9 A weak market is characterized by low demand and declining price levels. THE 
APPRAISAL INSTITUTE, THE APPRAISAL OF REAL ESTATE 277 (12th ed. 2001).   
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feet.  Mrs. Guiney testified that this area was only 435 square 

feet, a difference of 533 square feet.    

 The Board qualified, without objection from the appellants, 

Rita Spence as the assessors’ real estate valuation expert.  

Prior to the hearing, Ms. Spence had prepared a residential 

appraisal report for the assessors, which valued the Guiney 

property at $8,950,000 as of January 1, 2004.  The Board 

admitted her report into evidence.   

 In her comparable-sales analysis, Ms. Spence compared four 

other purportedly comparable properties in Martha’s Vineyard to 

the subject property.  Three of her comparable-sale properties 

were located in Chilmark, and the fourth was on Clam Point Road 

in West Tisbury.  The sales were consummated in late 2003 to 

early 2005 for prices ranging from $3,175,000 to $8,250,000.  

Ms. Spence did not include any adjustments for the dates of the 

sales compared to the January 1, 2004 assessment date.  She did, 

however, adjust her comparable properties’ sale prices for other 

factors, including for example, their sales or financing 

conditions, location, site size, view, condition, improvement 

size, and presence or absence of certain amenities.  The 

comparable properties’ adjusted sale prices ranged from 

$8,669,135 to $9,609,240, and their gross adjustments varied 

from 43.7% to 176.5%.    
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 Based on all of the evidence and reasonable inferences 

drawn from it, the Board found that the appellants failed to 

prove that the subject property’s assessment exceeded its fair 

cash value for fiscal year 2006.  The Board based this ultimate 

finding on its subsidiary findings that the appellants’ reliance 

on the sale of the subject property, fully two and one-half 

years after the assessment date, was misplaced.  The evidence 

suggested a weak or declining real estate market for high-end 

properties, like the subject property, from the January 1, 2004 

assessment date to the June 2006 sale date.  The appellants 

failed to take this information into consideration and make 

appropriate time or market-condition adjustments to this sale 

price.  Without these adjustments or, at least, a reasonable 

explanation supporting why adjustments were not necessary in 

these circumstances, the Board found that this sale was too 

remote in time to provide meaningful information regarding the 

subject property’s fair cash value as of the January 1, 2004 

assessment date.  In addition, the Board found that the 

testimony of the appellants’ witnesses who were real estate 

brokers, who contradicted their prior favorable 

characterizations of the subject property in advertisements, was 

of dubious credibility, particularly considering the sale prices 

that similar properties in the neighborhood garnered about the 

time the subject property was first listed.  The Board further 
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found that the appellants’ near total reliance on the two-and-

one-half-year subsequent sale of the subject property, without 

adjustment, to demonstrate the assessors’ overvaluation of the 

subject property for fiscal year 2005, fell well short of 

meeting their burden of proof in this regard.   

 Moreover, the Board found that the potential 533-square-

foot discrepancy in the living area of the home on the subject 

property was de minimis since the vast majority of the subject 

property’s value was contained in the land component of the 

assessment and not the improvement component.  Furthermore, even 

if, for argument’s sake, this discrepancy is assumed to have 

affected the subject property’s fair cash value, the appellants 

failed to quantify that effect on the value of the subject 

property as of January 1, 2004.  At any rate, the appellants did 

not meet their burden of proving that such a discrepancy in the 

area assigned to the subject property’s house even existed.  

Given the irregular floor plates created by the tiered 

arrangement of the house, there was insufficient evidence in the 

record to conclude whether all or part of the discrepancy was 

attributable, or attributed, to another portion of the house.  

The appellants failed to provide the Board with any reliable 

measurements, plans, or other documentary evidence supporting 

their assertion in this regard.   
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 As for the assessors’ case, the Board found that the 

assessors’ real estate valuation expert’s determination that the 

value of the subject property for fiscal year 2005 was 

$8,950,000 was unreliable.  The Board found that, in most 

instances, the quantity and amount of gross adjustments 

necessary to find supposed equivalence or comparability between 

the purportedly comparable sale properties and the subject 

property were excessive and consequently compromised the 

indicated values derived from this methodology.  The quantity 

and amount of the gross adjustments, as well as the 

substantially lower sale prices for two of the purportedly 

comparable sale properties, also raised serious questions 

regarding the initial comparability of the purportedly 

comparable properties used by the assessors’ real estate 

valuation expert in her analysis.  In addition, the Board found 

that the analysis employed by the assessors’ real estate 

valuation expert failed to account properly for the presence of 

wetlands, beach access, and the inclusion of improvements after 

the assessment date.  The Board also found mathematical and 

typographical errors, as well as inconsistent approaches to 

adjustments, in her land value schedule and her comparable sales 

analysis, as well as mistakes in her measurements relating to 

improvements.  Because of these issues, the Board gave no weight 
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to the opinion of subject property’s value offered by the 

assessors’ real estate valuation expert.   

Finally, the Board recognized that the value ascribed to 

the subject property by the assessors’ real estate valuation 

expert, an independent appraiser, did not constitute an 

admission or updated opinion of the subject property’s value on 

the part of the assessors.   

 Based on the foregoing facts and subsidiary findings, the 

Board found that the appellants failed to meet their burden of 

proving that the subject property was overvalued for fiscal year 

2005.  Their near total reliance on a two-and-one-half-year-old 

sale of the subject property, without adjustment to compensate 

for a weak market, was misplaced.  Their failure to provide 

adequate documentation and quantification of the assessors’ 

purported overestimation of the home’s square footage scuttled 

that argument, as well.   

The Board also found that the opinion of the subject 

property’s value offered by the assessors’ real estate valuation 

expert was unreliable because her underlying data, methodology 

and analysis were flawed.  Furthermore, the Board found that her 

opinion of value did not constitute an admission or updated 

opinion of value on the part of the assessors.   

The Board, therefore, decided these appeals for the 

appellee.   
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OPINION 

 “All property, real and personal, situated within the 

commonwealth . . . shall be subject to taxation.”  G.L. c. 59, § 

2.  The assessors are required to assess real estate at its fair 

cash value.  G.L. c. 59, § 38; Coomey v. Assessors of Sandwich, 

367 Mass. 836, 837 (1975).  Fair cash value is defined as the 

price on which a willing seller and a willing buyer in a free 

and open market will agree if both of them are fully informed 

and under no compulsion.  Boston Gas Co. v. Assessors of Boston, 

334 Mass. 549, 566 (1956).  Fair cash value, therefore, means 

fair market value.  Id.   

 The assessment is presumed valid unless the taxpayer 

sustains the burden of proving otherwise.  Schlaiker v. Board of 

Assessors of Great Barrington, 365 Mass. 243, 245 (1974).  

Accordingly, the burden of proof is upon the appellants to make 

out their right as a matter of law to an abatement of the tax.  

Id.  The appellants must show that the assessed valuations of 

their property were improper.  See Foxboro Associates v. Board 

of Assessors of Foxborough, 

385 Mass. 679, 691 (1982). 

  In appeals before this Board, a taxpayer “may present 

persuasive evidence of overvaluation either by exposing flaws or 

errors in the assessors’ method of valuation, or by introducing 



 ATB 2007-633

affirmative evidence of value which undermines the assessors’ 

valuation.”  General Electric Co. v. Assessors of Lynn, 393 

Mass. 591, 600 (1984) (quoting Donlon v. Assessors of Holliston, 

389 Mass. 848, 855 (1983)).  In the present appeals, the 

appellants attempted to do both.   

The appellants attempted to demonstrate that the assessors 

overestimated the size of the house when assessing the value of 

the subject property for fiscal year 2005.  The Board found, 

however, that the appellants did not adequately support that 

supposition with measurements, plans, or other documentary 

evidence.  Even assuming, arguendo, that the appellants did 

prove that point, they failed to place a value on that 

discrepancy or show its effect on the overall fair cash value of 

the subject property.   The Board found that this purported size 

differential would have minimal, if any, affect on the overall 

value of the subject property because the vast majority of the 

subject property’s value was contained in its land component.  

At any rate, a taxpayer does not conclusively establish a right 

to abatement merely by showing that an improvement is 

overvalued.  See Matteson v. Assessors of Raynham, Mass. ATB 

Findings of Fact and Reports 1999-346, 351-52.  “The tax on a 

parcel of land and the building thereon is one tax . . . 

although for statistical purposes they may be valued 

separately.”  Assessors of Brookline v. Prudential Insurance 
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Co., 310 Mass. 300, 316-17 (1941).  In abatement proceedings, 

“the question is whether the assessment for the parcel of real 

estate, including both the land and the structures thereon, is 

excessive.  The component parts, on which that single assessment 

is laid, are each open to inquiry and revision by the appellate 

tribunal in reaching the conclusion whether that single 

assessment is excessive.”  Massachusetts General Hospital v. 

Belmont, 238 Mass. 396, 403 (1921).  See also Matteson, Mass. 

ATB Findings of Fact and Reports 1999 at 351-52.  On this basis, 

the Board ruled that the appellants failed to establish that the 

purported discrepancy in the size of the house resulted in the 

overvaluation of the subject property as a whole.      

Generally, real estate valuation experts, the Massachusetts 

courts, and this Board rely upon three approaches to determine 

the fair cash value of property: income capitalization; sales 

comparison; and cost reproductions.  Correia v. New Bedford 

Redev. Auth., 375 Mass. 360, 362 (1978).  “The Board is not 

required to adopt any particular method of valuation.”  Pepsi-

Cola Bottling Co. v. Assessors of Boston, 397 Mass. 447, 449 

(1986).       

But “[p]rior to valuing the subject property, its highest 

and best use must be ascertained, which has been defined as the 

use for which the property would bring the most.”  Tennessee Gas 

Pipeline Co. v. Assessors of Agawam, Mass. ATB Findings of Fact 



 ATB 2007-635

and Reports 2000-859, 875 (citing Conness v. Commonwealth, 184 

Mass. 541, 542-43 (1903); Irving Saunders Trust v. Assessors of 

Boston, 26 Mass. App. Ct. 838, 843 (1989) and the cases cited 

therein). “[T]he phrase ‘highest and best use’ implies the 

selection of a single use for . . . property and . . . the Board 

is required to make its best judgment as to what that use is 

likely to be, considering all the evidence presented.”  New 

England Telephone and Telegraph Co. v. Board of Assessors of the 

Town of Framingham, Mass. ATB Findings of Fact and Reports 1988-

95, 150.  A property's highest and best use must be legally 

permissible, physically possible, financially feasible, and 

maximally productive. APPRAISAL INSTITUTE, THE APPRAISAL OF REAL ESTATE 

at 305-308 (12th ed., 2001); see also Skyline Homes, Inc. v. 

Commonwealth, 362 Mass. 684, 687 (1972);  DiBiase v. Town of 

Rowley, 33 Mass. App. Ct. 928 (1992).   

In the present appeals, the Board found and ruled that the 

subject property’s existing use as a secluded, premier 

waterfront estate was its highest and best use.  The Board found 

that the subject property best met the highest-and-best-use 

criteria by joining 221 John Cottle Road with 223 John Cottle 

Road so they could function jointly as a large estate property 

with manicured lawns, stately grounds, ample privacy, and 

considerable beach frontage.  This finding and ruling comported 

with the parties’ agreement and treatment of the subject 
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property (even though the assessors valued the two parcels, 

which comprised the subject property, separately for statistical 

purposes).       

 “[A]ctual sales of [the] property [at issue] usually 

furnish strong evidence of market value, provided they are 

arm’s-length transactions and thus fairly represent what a buyer 

has been willing to pay for the property to a willing seller.”  

Foxboro Associates, 385 Mass. at 682.  The sale price recited in 

the deed, however, does not provide conclusive evidence of fair 

cash value, id., because for one thing, the sale date may not be 

reasonably proximate to the assessment date, and for another 

thing, the market conditions may not be substantially unchanged.  

Ramacorti v. Boston Redevelopment Authority, 341 Mass. 377, 380 

(1960); Brush Hill Development, Inc. v. Commonwealth, 338 Mass. 

359, 367 (1959).  In the present appeals, the Board found that 

the market conditions changed in the two-and-one-half years 

following the assessment date.  The appellants, however, failed 

to adjust or offer any insight into the extent to which the June 

2006 sale must be adjusted to find a reliable indicated value 

for the subject property as of January 1, 2004.  Consequently, 

the Board ruled that the appellants’ reliance on the June 2006 

sale of the subject property for determining the value of the 

subject property for fiscal year 2005 was misplaced, and, as a 

result, they failed to carry their burden of demonstrating that 
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the subject property was overvalued by the assessors for fiscal 

year 2005.               

Sales of comparable realty in the same geographic area and 

within a reasonable time of the assessment date contain credible 

data and information for determining the value of the property 

at issue.  McCabe v. Chelsea, 265 Mass. 494, 496 (1929).  “[T]he 

market value of a property is related to the [sale] prices of 

comparable, competitive properties.”  APPRAISAL INSTITUTE, THE 

APPRAISAL OF REAL ESTATE    at 417.  When comparable sales are used, 

however, allowance must be made for various factors which would 

otherwise cause disparities in the comparable prices.  See 

Pembroke Industrial Park Co., Inc. v. Assessors of Pembroke, ATB 

Findings of Fact and Reports 1998-1072, 1082.  “Adjustments for 

differences are made to the price of each comparable property to 

make that property equivalent to the subject in market appeal on 

the effective date of the opinion of value.”  APPRAISAL INSTITUTE, 

THE APPRAISAL OF REAL ESTATE at 430.  

In the present appeals, the Board found that the comparable 

sales analysis submitted by the assessors’ real estate valuation 

expert was flawed in several important respects and, therefore, 

ruled that the indicated values derived from it were unreliable.   

The Board also found and ruled that the value for the 

subject property suggested by the assessors’ independent real 
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estate valuation expert was not an admission of value on the 

part of the assessors.  See Turners Falls Limited Partnership v. 

Board of Assessors of Montague, 54 Mass. App. Ct. 732, 738 

(2002) (“Both on fundamental principles as to the nonbinding 

status of opinion evidence and the nonparty status of expert 

witnesses, the assessors . . . were not bound by the testimony 

of [their expert].”).  Accordingly, the Board found and ruled 

that it was not bound to find that the fair cash value of the 

subject property for fiscal year 2005 was the value suggested by 

the assessors’ real estate valuation expert.        

 “[The Board can] accept such portions of the evidence as 

appear[s] to have the more convincing weight."  Boston Consol. 

Gas, 309 Mass. 60, 72 (1941).  See also North American Philips 

Lighting Corp. v. Assessors of Lynn, 392 Mass. 296, 300 (1984); 

New Boston Garden Corp. v. Assessors of Boston, 383 Mass. 456, 

473 (1981); Jordan Marsh Co. v. Assessors of Malden, 359 Mass. 

106, 110 (1971).  The Board is not required to accept the 

opinions expressed or the valuation techniques used by the 

parties or their expert witnesses.  Assessors of Nahant v. 

Costin, 356 Mass. 726, 727 (1969); see also Assessors of 

Lynnfield v. New England Oyster House, Inc., 362 Mass. 696, 700 

(1972).  “‘[However] [e]vidence of a party having the burden of 

proof may not be disbelieved without an explicit and objectively 

adequate reason.’”  New Boston Garden, 383 Mass. at 470-71 
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(quoting L.L. JAFFEE, JUDICIAL CONTROL OF ADMINISTRATIVE ACTION 607-608 

(1965)).   

In these appeals, the Board based its findings on the more 

convincing evidence and explicitly stated its objectively 

adequate reasons for disbelieving or discounting essential 

portions of both the appellants’ and the assessors’ evidence.  

“The taxpayer loses when the taxpayer and the assessors present 

the [B]oard with equally footless cases.”  Hampton Associates v. 

Assessors of Northampton, 52 Mass. App. Ct. 110, 119 (2001).   

On the basis of all of the evidence, and reasonable 

inferences drawn therefrom, as well as its subsidiary findings, 

the Board ultimately found and ruled that the appellants failed 

to prove that the subject property was overvalued for the fiscal 

year at issue.   

Accordingly, the Board decided these appeals for the 

appellee.   

  

      APPELLATE TAX BOARD 
 
 
 
 
       By: ________________________________ 
       Thomas W. Hammond, Jr., Chairman 
 
 
A true copy, 
 
 
Attest: ______________________________ 
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     Assistant Clerk of the Board 
 


