
  ATB 2007-723

              COMMONWEATLH OF MASSACHUSETTS 

                   APPELLATE TAX BOARD 

 
MASSACHUSETTS BAY    v.  COMMISSIONER OF REVENUE  
LINES, INC. 

 
 
Docket No.  C272187    Promulgated: 
       July 27, 2007 
 
 
 This is an appeal under the formal procedure pursuant 

to G.L. c. 58A, § 7 and  G.L. c. 62C, § 39, from the 

refusal of the Commissioner of Revenue (“appellee” or 

“Commissioner”) to abate Convention Center Financing 

(“CCF”) surcharges, assessed under Section 9(d) of Chapter 

152 of the Acts of 1997, as amended by Section 17 of 

Chapter 68 of the Acts of 1999, for the quarterly tax 

periods ending March 31, 2000, through September 30, 2002 

(“periods at issue”). 

 Commissioner Scharaffa heard the appeal and was joined 

in the decision for the appellee by Commissioners Egan, 

Rose, and Mulhern.  Chairman Hammond took no part in the 

deliberation or decision of this appeal. 

 These findings of fact and report are made at the 

request of Massachusetts Bay Lines (“appellant” or “Mass. 

Bay Lines”) pursuant to G.L. c. 58A, § 13 and 831 CMR 1.32. 
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William E. Halmkin, Esq. and David J. Nagel, Esq. for 

the appellant. 
 
Timothy R. Stille, Esq. and John DeLosa, Esq. for the 

appellee.   
 

   FINDINGS OF FACT AND REPORT 

 On the basis of an agreed statement of facts with 

amendments, as well as the testimony and exhibits entered 

into evidence at the hearing of this appeal, the Appellate 

Tax Board (“Board”) made the following findings of fact. 

 Mass. Bay Lines was a Massachusetts corporation having 

a principal business address at 60 Rowes Wharf in Boston, 

Massachusetts.  At all times relevant to this appeal, Mass. 

Bay Lines operated seven vessels, which it used to provide 

various services, including commuter and ferry boat 

service, sight-seeing tours, whale-watching trips, and 

private charters.  During the periods at issue, Mass. Bay 

Lines paid CCF surcharges due on receipts from sunset, 

moonlight, music, Fourth of July, fireworks, USS 

Constitution, and historic harbor cruises.  However, during 

the periods at issue, Mass. Bay Lines did not pay CCF 

surcharges on its receipts from whale-watch cruises and 

private charters.   

 Mass. Bay Lines whale-watch cruises originated at 

60 Rowes Wharf and tickets were sold to the general public.  
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Tickets sold for whale-watch cruises were identical to 

those sold for sunset, moonlight, music, Fourth of July, 

fireworks, USS Constitution and historic harbor cruises.  

Passengers boarding the vessels for whale-watch cruises 

were greeted by a naturalist, who then gave a safety 

announcement, followed by a video presentation about the 

habitat and behavior of whales.  The naturalist sometimes 

pointed out certain Boston landmarks, including Logan 

Airport and Castle Island, but did not provide passengers 

with any information about such landmarks.  While on board, 

passengers had access to recordings of whale songs, whale 

books and pictures of whales.  The vessels left Boston 

Harbor and proceeded to the Stellwagen Bank National Marine 

Sanctuary (“Stellwagen Bank”), the western boundary of 

which is located approximately twenty-five miles east of 

Boston. Stellwagen Bank is located in federal waters and is 

managed and protected by the National Ocean Service as part 

of the National Marine Sanctuary System.   

 Mass. Bay Lines advertised its whale-watch cruises as 

well as its other sightseeing cruises through printed 

brochures and the company's website.  Jay Spence, General 

Manager of Mass. Bay Lines, testified at the hearing and 

the Board found his testimony credible.  Mr. Spence stated 

that the statements in the brochures and the website were 
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true, although “subject to change without notice.”  Whale-

watch cruise promotional materials described the excursions 

as “four-hour or five-hour trips for whale-watching,” 

“Boston’s #1 Sightseeing Experience,” and “Boston’s Most 

Popular 4-hour Tour.”  In addition, both the website and 

the brochure guaranteed potential customers that “[i]f you 

do not see a whale, we will give you a FREE ticket to enjoy 

your adventure again.”   

 Besides whale-watch cruises, Mass. Bay Lines also 

operated private charters for events, including weddings, 

retirement parties, birthday parties, burials or memorials 

at sea, corporate events, and after-prom parties.  A 

private individual or corporate entity interested in 

setting up a private charter (“charterer”) may contact 

Mass. Bay Lines and enter into a contract with the company. 

Although Mass. Bay Lines did not sell individual tickets to 

its private charters, the charterer was free to produce and 

collect tickets for the cruise if it chose to do so.  Mass. 

Bay Lines provided the vessel itself, along with a captain 

and crew, while the charterer determined the date, time, 

and locations of departure and arrival of the vessel.  The 

charterer was also allowed to set the duration of the 

cruise as well as the general route of the vessel.  

 Mass. Bay Lines did not provide any entertainment for 
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its private charters, although it promoted its private 

charters as entertainment opportunities.1  The charterer 

determined and provided the activities taking place on the 

vessel, including entertainment.  The captain could 

disallow particular entertainers from performing on the 

vessel or exclude certain individuals from boarding only 

for safety reasons or in order to comply with applicable 

law.   

 While the charterer was able to set the date, 

duration, and route of the cruise, and was also solely in 

charge of providing entertainment and activities during the 

cruise, the captain, a Mass. Bay Lines employee, had 

ultimate control of the vessel.  The captain was 

responsible for the safety of the vessel, its crew, and its 

passengers, and adherence to all applicable federal and 

state laws and regulations.  Thus, if the captain 

determined that a charterer's wishes would violate a law or 

pose a safety risk (for example, entering the restricted 

area around an LNG tanker), the captain would refuse to 

carry them out. Furthermore, there were occasions when a 

private charter never left the dock; for example, the 

                                                 
1   Mass. Bay Line’s website touted one of the private charter vessels, 
the M/V New Boston, as “the ultimate venue for dance, band, and all 
entertainment cruises.” The website described another private charter 
vessel, the M/V Massachusetts, as “an ideal cruising vessel designed 
with the corporate client in mind,” and promoted still another vessel, 
the M/V Freedom, as “the ultimate venue for your entertaining needs.”   
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vessel may not have set sail because of weather conditions 

or to suit the wishes of the charterer. 

 G.L. c. 62C, § 86(a) vests in the Commissioner the 

administration of the CCF surcharges, including assessment, 

collection, payment, and abatement, “as though they were 

taxes.”  By Notice of Intent to Assess dated February 24, 

2003, the Commissioner notified Mass. Bay Lines of his 

intent to assess additional CCF surcharges not paid on 

ticket sales from its whale-watch cruises and private 

charters for of all the periods at issue, including the 

quarterly periods ending March 31, 2000, June 30, 2000, and 

September 30, 2000 (“2000 taxable periods”).  On March 28, 

2003, Arthur Cabral, on behalf of Mass. Bay Lines, faxed 

the Commissioner's representative a completed Form DR-1 

Appeals Form, requesting a pre-assessment hearing (“DR-1”), 

and a completed Form B-37, Special Consent Form Extending 

the Time for Assessment of Taxes (“Consent”) for all of the 

periods at issue.  Mr. Cabral had previously been 

authorized to act on Mass. Bay Lines’ behalf pursuant to a 

Power of Attorney dated July 26, 2002 and signed by William 

J. Spence, the President of Mass. Bay Lines (“Power of 

Attorney”).  The Power of Attorney, which Mr. Cabral 

submitted to the Commissioner, indicated that Mass. Bay 

Lines had authorized him to act on its behalf with regard 
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to the CCF surcharges for the periods from January 1, 2001 

to June 30, 2002. Although the Power of Attorney referenced 

only periods between January 1, 2001 through June 30, 2002, 

the DR-1 which Mr. Cabral submitted requested a pre-

assessment conference for all of the periods between 

January 1, 2000 through June 30, 2002.  Moreover, the 

Consent signed by the Commissioner and Mr. Cabral 

encompassed all of the periods at issue, from January 1, 

2000 through September 30, 2002.   

 A pre-assessment conference was held on May 5, 2003, 

between representatives of the Commissioner and Mass. Bay 

Lines.  Through a Notice of Assessment dated November 29, 

2003, the Commissioner notified Mass. Bay Lines that he had 

assessed additional CCF surcharges, along with interest, 

for all of the periods at issue.  Mass. Bay Lines filed an 

application for abatement on January 12, 2004, which the 

Commissioner denied by Notice of Abatement determination 

dated February 20, 2004.  Mass. Bay Lines filed a Petition 

with the Board on April 16, 2004 appealing the 

Commissioner's refusal to abate the additional CCF 

surcharges.  On the basis of the foregoing, the Board found 

and ruled that it had jurisdiction to hear this appeal.   

 In its Post-Trial Brief, Mass. Bay Lines raised for 

the first time an allegation that it had never authorized 
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Mr. Cabral to act on its behalf in agreeing to extend the 

time for the appellee to assess taxes for the 2000 taxable 

periods.  The Board found that the terms of the Power of 

Attorney signed by William Spence, President of Mass. Bay 

Lines, stated that “original notices and other written 

communications go to the taxpayer(s).”  The Board inferred 

from this language that Mass. Bay Lines received all of the 

original notices, including the Notice of Intent to Assess 

and Notice of Assessment, which both included all of the 

periods from March 31, 2000 through September 30, 2002. The 

Board found that Mass. Bay Lines therefore had notice that 

the periods at issue exceeded the scope of those included 

on the Power of Attorney, yet did not disavow any of the 

actions taken by Mr. Cabral on its behalf, including 

extending the time for the assessment of tax.  Accordingly, 

to the extent it is a finding of fact, the Board found that 

Mass. Bay Lines ratified the actions of Mr. Cabral and was 

therefore bound by those actions.   

 The Board found that Mass. Bay Lines had not raised 

the issue of Mr. Cabral’s authority or the timeliness of 

the assessment for the 2000 taxable periods in its Petition 

or prior to the conclusion of this appeal.  Therefore, the 

appellee had no opportunity to challenge Mass. Bay Lines' 

allegation by introducing documentary evidence or eliciting 
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testimony.  On the basis of the evidence presented, and to 

the extent that it is a finding of fact, the Board found 

that Mass. Bay Lines did not timely raise the issue as to 

Mr. Cabral's authority to act on its behalf for the 2000 

taxable periods where the argument was first raised in its 

Post-Trial Brief filed approximately two months after the 

hearing.  The Board also found that equity and good 

conscience did not require the Board to consider Mass. Bay 

Lines' argument where the appellee was denied an 

opportunity to present rebuttal evidence.  The Board 

further found, for the reasons discussed in the following 

Opinion, that the appellee correctly applied a CCF 

surcharge on ticket sales from Mass. Bay Lines' whale-watch 

cruises and private charters.  Accordingly, the Board 

issued its decision for the appellee in this appeal. 

                        

     OPINION 

 The issues presented in this appeal are (1) whether 

ticket sales from Mass. Bay Lines' whale-watch cruises are 

subject to the CCF surcharge; (2) whether ticket sales from 

Mass. Bay Lines' private charters are subject to the CCF 

surcharge; and (3) whether equity and good conscience 

require the Board to consider Mass. Bay Lines' legal 

argument that Mr. Cabral did not have authority to consent 
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to the extension of the limitations period for the 2000 

taxable periods.  

(1) Ticket sales from Mass. Bay Lines' whale-watch 
cruises are subject to the CCF surcharge. 

 
 Under Section 9(d) of Chapter 152 of the Acts of 1997, 

as amended by Section 17 of Chapter 68 of the Acts of 1999 

(collectively, the “Act”), Massachusetts imposes the CCF 

surcharge of five percent on the purchase price of “any 

ticket purchased for any water-based sightseeing, tourist 

venue or entertainment cruise or tour, originating or 

located in the commonwealth and conducted partly or 

entirely within the city of Boston.”  The Act defines 

ticket as “any individual or group admission charge for 

said tour or cruise, whether or not evidenced by a written 

agreement.”  Id.  The Act also states that a water-based 

entertainment cruise includes “any cruise of 24 hours 

duration or less, conducted partly or entirely within the 

city of Boston, whose primary purpose is not 

transportation.”  Id.  However, “bare-boat charters” are 

explicitly exempt from the CCF surcharge even if they would 

otherwise meet all of the applicable requirements. Id.  

 In sum, for a taxpayer to be subject to the CCF 

surcharge on a water-based cruise, the following 

requirements must be met: (1) a “ticket” must be purchased; 
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(2) the cruise must either be a sightseeing, tourist venue, 

or entertainment cruise or tour (excluding bare-boat 

charters); (3) the tour or cruise must originate or be 

located in the commonwealth; (4) the tour or cruise must be 

conducted partly or entirely within the city of Boston; and 

(5) the primary purpose of the tour or cruise must not be 

transportation.  The Board ruled that the statute is clear 

and unambiguous on its face and there was no need for 

extensive consideration of legislative history or 

Department of Revenue policy interpretations.  Regarding 

the first requirement, it was not disputed that tickets for 

whale-watch cruises were available for sale to the general 

public.  Accordingly, the Board found that the first 

requirement of the Act was met.  

Second, the Board ruled that a whale-watch cruise falls 

within the common sense meaning of both “sightseeing” and 

“entertainment,” as words of a statute are “to be construed 

according to their natural import in common and approved 

usage.”  Bloomingdale’s Inc. v. Commissioner of Revenue, 

Mass. ATB Findings of Fact and Reports 2003-163, 176-77, 

aff’d 63 Mass. App. Ct. 1110 (quoting Commonwealth v. 

Welosky, 276 Mass. 398, 401 (1931)).  Indeed, Mass. Bay 

Lines’ own website touted these excursions as “Boston’s #1 

Sightseeing Experience.”  Therefore, the Board ruled that 
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the whale-watch cruises were water-based “sightseeing” 

tours or “entertainment” cruises within the meaning of the 

Act.  The Board’s interpretation was consistent with the 

Commissioner’s treatment of whale-watch cruises as “tours” 

or “cruises” subject to the CCF.  See TIR 00-2.   

 Third, the evidence of record established that Mass. 

Bay Lines' whale-watch cruises were unquestionably tours or 

cruises originating in the commonwealth and conducted at 

least partly within the City of Boston.  The on-board 

naturalist began by greeting passengers as they boarded, 

giving a safety announcement, and playing a video 

presentation about the behavior and habitat of whales.  On 

some cruises the naturalist even identified Boston 

landmarks for passengers, such as Logan Airport or Castle 

Island.  While the naturalist did not provide additional 

information about these places (unlike what occurs on a 

historic harbor tour), the Board found that the naturalist 

acted as a tour guide from the moment passengers embarked 

at Rowe's Wharf.  Based on all the evidence and testimony 

presented, the Board found that the tour had clearly 

commenced at Rowe's Wharf.  Therefore, the tour was 

conducted partly within Boston and originated within the 

commonwealth.  
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The Board additionally found that the primary purpose 

of a whale-watch cruise was not transportation, despite 

Mass. Bay Lines’ arguments to the contrary.  Mass. Bay 

Lines argued that the primary purpose of its whale-watch 

cruises was to provide transportation to Stellwagen Bank 

where the whale-watches actually occur.  The Board found 

these arguments to be wholly without merit.  Mass. Bay 

Lines' own advertisements referred to a whale-watch cruise 

as a “tour” rather than as transportation.  For example, 

its advertising brochure stated that it was a “4-hour 

tour,” while its website referred to them as “4-hour tours 

departing from Rowe’s Wharf.”   

 The Board found that the primary purpose of the whale-

watch cruises was not transportation to Stellwagen Bank, a 

destination important to the passengers solely because of 

the presence of whales.  If the purpose of the whale-watch 

cruises was transportation, there would be no need for a 

naturalist to be present to greet passengers or to commence 

a video presentation while still in Boston Harbor.  The 

evidence reflects that, while on board, the passengers had 

access to recordings of whale songs, whale books and 

pictures of whales.  There was no evidence in the record 

that passengers saw whales only upon arrival at Stellwagen 

Bank, rather than en route.  Clearly, the passengers 
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received more from their ticket purchase than mere means of 

transport to Stellwagen Bank.  The Board also found 

convincing the fact that Mass. Bay Lines offered its 

passengers free tickets if they did not see a whale on 

their trip.  Given this, it is clear that the primary 

purpose of the tour was to see whales; transportation to 

and from Stellwagen Bank was merely incidental to this 

purpose.  

 The Board accordingly found and ruled that tickets for 

Mass. Bay Lines’ whale-watch cruises were subject to the 

CCF surcharge. 

(2) Ticket sales from Mass. Bay Lines' private  
charters are subject to the CCF surcharge 

 
 Mass. Bay Lines argued that its private charters are 

exempt from the CCF surcharge because: (1) their private 

charters qualified as bare-boat charters; (2) passengers 

did not purchase “tickets” as defined by the Act; and/or 

(3) they were not “cruises” or “tours” within the meaning 

of the Act. If any of these three arguments is correct, 

then Mass. Bay Lines' private charters are exempt from the 

CCF surcharge.  After considering the evidence and 

testimony presented at the hearing, the Board found and 

ruled that the Commissioner's assessment of the CCF 

surcharge was correct.   
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 A bare-boat charter, which is not defined in the Act, 

is a charter “under which the ship-owner surrenders 

possession and control of the vessel to the charterer, who 

then succeeds to many of the ship’s rights and 

obligations.”  BLACK’S LAW DICTIONARY 250 (8th ed. 2004).  The 

rights and obligations assumed by the charterer in a bare-

boat charter include providing “personnel, insurance, and 

other materials necessary to operate the vessel.” Id.  In 

return, the charterer “takes possession and operates the 

ship during the period of the charter as though the vessel 

belonged to the charterer.”  Id. (emphasis added).    

 The evidence presented in this appeal clearly showed 

that Mass. Bay Lines, not the charterer, retained control 

over and operated its vessels during the private charters.  

Charterers were allowed to set the time of departure as 

well as the general route of the vessel, but the captain, a 

Mass. Bay Lines' employee, retained control over the 

vessel.  The crew was provided by Mass. Bay Lines, not the 

charterer, as would be required for a true bare-boat 

charter.  The captain, not the charterer, was the one who 

implemented the charterer's instructions and could refuse 

to carry them out at any time because of safety reasons or 

legal requirements.  The captain was ultimately responsible 

for the safety of the vessel, its passengers, and crew.  If 
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the charterer actually “operate[d] the ship ... as though 

the vessel belonged to the charterer,” then the charterer 

would be allowed to do whatever it wished, regardless of 

Mass. Bay Lines' determination as to the safety or legality 

of such actions.  Based on the foregoing, the Board found 

that Mass. Bay Lines' private charters were not bare-boat 

charters within the meaning of the Act. 

 The appellant also contended that its private charters 

were not “ticketed” within the meaning of the Act and that 

not all of the fee paid by a charterer represented an 

“admission charge” as contemplated by the Act, but rather 

reflected additional costs associated with the charter, 

beyond bare admission.  However, the Act broadly defines 

“ticket” as “any individual or group admission charge for 

said tour or cruise whether or not evidenced by a written 

agreement.”  (emphasis added).  The Board found and ruled 

that under the plain meaning of the Act, any charge for 

admission to a cruise is subject to the surcharge, 

regardless of its form.  The Act does not require an 

admission charge to be evidenced by a traditional written 

ticket and may also include a charge made pursuant to a 

written contract. Similarly, the Legislature used broad 

language in stating that “any charge” was subject to the 

surcharge, and the Board found no reason to narrow the 
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scope of the plain language of the statute by inquiring 

into the components of the ultimate charge paid by the 

charterers.  Furthermore, ticket charges for Mass. Bay 

Lines’ other cruises, such as the sunset, moonlight, music, 

Fourth of July, fireworks, USS Constitution and historic 

harbor cruises necessarily included other costs, e.g. 

music, fuel and the like, yet the appellant did not dispute 

that those ticket admission charges in their entirety were 

subject to the CCF surcharge.  The Board’s ruling in this 

regard is consistent with TIR 00-2, which was written 

within months after the 1999 amendments to the Act, and 

which interpreted the Act to include situations in which 

“[a] company enters into a contract with the operator of an 

entertainment cruise for a number of individuals to 

participate in an evening cruise in Boston Harbor.  Payment 

of the group admission charge under the terms of the 

contract is a ticket and is subject to the 5% CCF 

surcharge.” See TIR 00-2.   

 Finally, the Board found Mass. Bay Lines' contention 

that a private charter is not an “entertainment” “cruise” 

or “tour” within the meaning of the Act to be contrary to 

the evidence of record as well as the Act's plain meaning.  

Mass. Bay Lines’ own website touted one of the private 

charter vessels, the M/V New Boston, as “the ultimate venue 
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for dance, band, and all entertainment cruises.” The 

website described another private charter vessel, the M/V 

Massachusetts, as “an ideal cruising vessel designed with 

the corporate client in mind,” while it promoted still 

another vessel, the M/V Freedom, as “the ultimate venue for 

your entertaining needs.”   

While Mass. Bay Lines introduced evidence that at 

times, the charters did not leave the dock for various 

reasons, including weather conditions or the particular 

wishes of a charterer, the Board found this argument 

unpersuasive.  Though some of the charterers may have 

chosen not to leave the dock, they retained the option to 

do so.  The charter fee paid by the charterer, upon which 

the surcharge was based, was clearly paid for a “cruise” or 

“tour” within the meaning of the Act.  Even if the Board 

were to find the appellant’s distinction between charters 

which left the dock and those that did not compelling, 

which it does not, the appellant failed to introduce any 

evidence as to a breakdown of the amounts at issue 

representing charters that never departed for sail.  Having 

failed to introduce any evidence of this nature, the 

appellant could not sustain its burden of proof to justify 

even a partial abatement. Staples v. Commissioner of Corp. 

& Tax’n., 305 Mass. 20, 26 (1940).   
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The appellant’s remaining arguments amounted to 

complaints about the alleged inconsistent treatment of 

land-based and water-based tours spelled out in the 

Commissioner’s Technical Information Releases and the 

Commissioner’s failure to enact formal regulations as to 

the administration of the CCF surcharge, paired with a 

corresponding entreaty to the Board to make its own 

determination as to the applicability of the CCF to both 

its whale-watch cruises and private charters.2  The Board 

did make its own determination, based on the plain meaning 

of the Act, that Mass. Bay Lines’ whale-watch cruises and 

private charters were subject to the CCF surcharge.  The 

appellant’s disparate treatment argument is really a policy 

argument more appropriately directed to the Legislature.  

See S.J. Groves & Sons, Co. v. State Tax Commission, 

372 Mass. 140, 145 (1997).   

 Accordingly, the Board found that Mass. Bay Lines' 

private charters are ticketed tours or cruises within the 

meaning of the Act, and not bare-boat charters. As such, 

the Board found that the Commissioner's assessment of CCF 

surcharges on the private charters was proper.   

                                                 
2    The appellant’s argument about the Commissioner’s alleged disparate 
treatment between land-based tours and water-based tours as advanced in 
its Post-Trial Brief rested largely on the supposition that no part of 
the whale-watch tour activities took place in Boston.  Since the Board 
has found that the whale-watch tours commenced in and took place partly 
within Boston, this argument is moot.  
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(3) Mass. Bay Lines' argument that Mr. Cabral 
lacked authority to bind it to an extension      
of the limitations period for assessment 
of CCF surcharges on the 2000 taxable periods 
may not be considered as it was untimely raised. 

 
 In its Post-Trial Brief, Mass. Bay Lines argued, for 

the first time, that Mr. Cabral lacked authority to consent 

to an extension of time to assess taxes for the 2000 

taxable periods.  According to Mass. Bay Lines, Mr. Cabral 

was empowered to act on its behalf only for the 2001 and 

2002 taxable periods pursuant to the Power of Attorney 

signed by its president, William Spence.  Mass. Bay Lines 

urged the Board to find that the Commissioner's assessment 

of additional CCF surcharges on November 29, 2003 for all 

of the periods at issue, including the 2000 taxable 

periods, was therefore void with respect to the 2000 

taxable periods because it was untimely.  The appellee 

argued that the Board cannot consider this legal issue as 

it was not properly raised in Mass. Bay Lines' Petition or 

prior to the conclusion of this appeal.   

 G.L. c. 58A, § 7 states in pertinent part that the 

“Board shall not consider, unless equity and good 

conscience so require, any issue of fact or contention of 

law not specifically set out in the petition on appeal or 

raised in the answer.”  (emphasis added)  This language is 

“straightforward and plain” and the Board is “constrained 
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to follow it.”  Deveau v. Commissioner of Revenue, 51 Mass. 

App. Ct. 420, 421 (2001).  Because the issue of 

Mr. Cabral's authority was not raised in the initial 

pleadings, or at any time prior to the conclusion of this 

appeal, the Board was unable to consider it unless it 

found, based on substantial evidence, that “equity and good 

conscience” required that the issue be considered.  Id.   

 In Deveau, the Commissioner had assessed personal 

income taxes against the appellants under one theory, only 

to do an “about-face” on the morning of the hearing before 

the Board, and argue that the appellants were taxable under 

an entirely different section of the tax code.  Id. at 420-

421.  Despite the appellants' “vehement” objections to his 

new position, the Board allowed the Commissioner to 

proceed, stating that both the Commissioner and the 

appellants were entitled to change their legal positions.  

Id. at 424-425.  The Board also noted that it was empowered 

to hear the Commissioner's new argument, despite the fact 

that it had not been raised in the pleadings, if required 

by “equity and good conscience” pursuant to G.L. c. 58A, 

§ 7.  Id.  The Board concluded by stating that it 

“exercised its discretion to consider the issue” and 

eventually decided in favor of the Commissioner.  Id. 

 Reviewing the Board's decision, the Appeals Court 



  ATB 2007-744

stated that the Board may not “consider new issues whenever 

it wishes; it may only do so when it concludes that it must 

in order to serve the dictates of equity and good 

conscience.”  Id. at 427.  Additionally, the Court noted 

that the Board's determination of what is required by 

equity and good conscience is to be given “considerable 

deference on appeal, so long as the rationale for that 

determination is made clear and it is based on substantial 

evidence.”  Id.  However, if the Board fails to make any 

findings and “the record viewed in its entirety is barren 

of any facts or circumstances to support its (implicit) 

determination that equity and good conscience require it 

to” consider an issue not raised in the pleadings, the 

reviewing court will not defer to the Board’s determination 

because it is unable to determine the factors on which the 

Board relied. Id.  While the court stated that the Board 

had not followed G.L. c. 58A, § 7, it declined to decide 

whether this by itself constituted reversible error as it 

ultimately set the Board's decision aside on other grounds.  

Id. at 428. 

 The Colonial Press v. Department of Revenue,  Mass. 

ATB Findings of Fact and Reports 1982-160, 161-66, involved 

the Board's application of G.L. c. 58A, § 7 to facts that 

are remarkably similar to those of the current appeal.  The 
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appellant in that case claimed that the statute of 

limitations expired before the Commissioner's assessment of 

certain taxes.  Id. at 160.  At trial, the Commissioner 

introduced several signed consents to extend the time 

within which the Commissioner could assess taxes.  Id. at 

161.  The appellant argued that the individuals who had 

signed the consents lacked authority to do so and could not 

bind the appellant.  Id.  The Board found that the issue of 

authority had not been raised in the Petition. Id.   

 Although the Board in Colonial Press analyzed whether 

the signatories had apparent authority and thereby bound 

the appellant, the Board found the clear language of  

G.L. c. 58A, § 7 to be “dispositive” of the matter.   

Id. at 165.  Because the issue of authority was raised 

immediately before the hearing rather than in the Petition, 

the Board found that the question of authority was not 

properly before it and could be considered only if equity 

and good conscience so required.  Id.  The Board concluded 

by saying that it was “hardly a case crying for relief in 

'equity and good conscience.'”  Id. at 166.  The same is 

true here, where Mass. Bay Lines “had all the necessary 

evidence readily and easily available at no inconvenience 

and yet suppressed that evidence and produced no 

witnesses.”  Id. at 164.  To allow the appellant to raise 
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the issue without giving the appellee the opportunity to 

challenge and rebut the allegations would clearly prejudice 

the appellee.   

 In the instant case, the Board found and ruled that 

considerations of equity and good conscience do not require 

it to consider Mass. Bay Lines' new legal theory; in fact, 

to do so would unfairly prejudice the Commissioner and 

prevent the full development of the record on this issue.  

As in Deveau and Colonial Press, Mass. Bay Lines did not 

raise the issue of authority in the Petition.  Unlike those 

two cases, Mass. Bay Lines did not even attempt to raise 

the issue at the hearing.  Rather, it did not raise the 

issue until approximately two months after the hearing in 

its Post-Trial Brief.   

 By raising the issue of authority to extend the 

statute of limitations only at this late juncture, Mass. 

Bay Lines deprived the appellee of any opportunity to 

present evidence challenging its legal contention.  

Moreover, the issue of Mr. Cabral's authority is a mixed 

question of law and fact rather than a purely legal issue, 

which could be argued solely in the briefs.  Denying the 

appellee the right to call and examine witnesses on this 

issue would seriously prejudice his case and would prevent 

the Board from having a full record on which to determine 
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the issue.  The Board refused to place such an “unwarranted 

and undue burden” on the appellee.  Colonial Press at 164.  

Mass. Bay Lines had the opportunity to raise the issue in 

its Petition to the Board or prior to the conclusion of the 

hearing, and it failed to do so.  The Board therefore found 

that equity and good conscience did not require it to 

consider Mass. Bay Lines’ untimely raised argument.   

 Further, the Board found that even if equity and good 

conscience required that it consider the legal argument 

raised by Mass. Bay Lines in its Post-Hearing Brief, Mass. 

Bay Lines was bound by Mr. Cabral’s consent to an extension 

of the limitations periods for all of the periods at issue 

because his actions were ratified by Mass. Bay Lines.  

Under the principle of ratification, an agent that lacks 

actual authority to act on behalf of a principal may still 

bind the principal if the principal acquiesces in the 

agent’s action, or fails to promptly disavow the 

unauthorized conduct after disclosure of the material 

facts.  Linkage Corp. v. Trustees of Boston University, 

425 Mass. 1, 18, (1997). “It is in the instant duty of a 

principal, upon ascertaining the facts, at once to 

disaffirm an act done in his name by an agent in execution 

of a power conferred but in a mode not sanctioned by the 

terms of the agency or in excess or misuse of the authority 
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given.” Id. at 18, citing Boice-Perrine Co. v. Kelley, 

243 Mass. 327, 330-31, (1923).  Further, the “ratification 

of an agent’s act may be accomplished through silence, 

inaction, acquiescence, inconsistent conduct, accepting 

benefits and in other ways.”  Colonial Press at 165, citing 

Simonelli v. Boston Housing Authority, 334 Mass. 438; 

Brewer v. First National Bank, 202 Va. 807; Bayley v. 

Bryant, 41 Mass. 198; SEAVEY, RATIFICATION BY SILENCE, 103 U. PA. 

L.R. 30.  The Board found that William J. Spence, President 

of Mass. Bay Lines, signed the Power of Attorney on July 

26, 2002, and was therefore aware of the taxable periods 

designated on the Power of Attorney. Further, the terms of 

the Power of Attorney signed by William Spence, President 

of Mass. Bay Lines, stated that “original notices and other 

written communications go to the taxpayer(s).”  Because of 

the terms of the Power of Attorney, the Board could infer 

that original notices, such as Notices of Assessment and 

Notices of Intent to Assess, were sent to the taxpayer 

despite the taxpayer’s grant of a Power of Attorney to 

Mr. Cabral, and no evidence was presented to the contrary.  

In this case, those notices contained all of the periods at 

issue, and not just those contained on the Power of 

Attorney.  Despite having notice that the tax periods at 

issue exceeded the scope of those contained on the Power of 
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Attorney, the taxpayer failed to take prompt action, or any 

action, to disavow Mr. Cabral’s actions on behalf of Mass. 

Bay Lines, including Mr. Cabral’s request for a pre-

assessment conference and consent extending the time for 

assessment of taxes. Moreover, the Board found that Mass. 

Bay Lines accepted the benefits of Mr. Cabral’s actions 

with respect to all of the periods at issue, including a 

pre-assessment conference pursuant to the DR-1 which 

Mr. Cabral executed on its behalf.  Accordingly, the Board 

found that “[O]ver a period of time, the acts of filing… 

other documents signed by [the agent at issue] had to be or 

should have been within the knowledge of the appellant.  

The latter accepted all of the benefits of said filings and 

has acquiesced in the actions of [the agent at issue].”  

Colonial Press at 165.   Based on all of the foregoing, the 

Board found that even if Mr. Cabral lacked authority 

initially, the appellant ratified Mr. Cabral’s actions with 

respect to the 2000 taxable periods.   

The Board therefore found that Mass. Bay Lines 

ratified, and was bound by, the actions of Mr. Cabral in 

his representation of Mass. Bay Lines, including his 

consent extending the time for assessment of taxes for all 

of the taxable periods at issue including the 2000 taxable 

periods.  
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                      CONCLUSION 

 Based on all of the foregoing, the Board found that 

Mass. Bay Lines failed to show that the ticket sales from 

its whale-watch cruises and private charters were not 

subject to the CCF surcharge. The Board additionally found 

that considerations of equity and good conscience do not 

require the Board to consider Mass. Bay Lines' untimely 

argument that Mr. Cabral was without authority to consent 

to an extension of time to assess CCF surcharges for the 

2000 taxable periods, and in any event the appellant 

ratified his actions with respect to the 2000 taxable 

periods.  The Board therefore found that Mass. Bay Lines 

did not meet its burden of proving that it was entitled to 

an abatement.  Accordingly, the Board issued a decision for 

the appellee in this appeal. 
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