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 This is an appeal under the formal procedure, pursuant to 

G.L. c. 59, §§ 64 and 65, from the refusal of the appellee to 

abate taxes on certain real estate in the Town of Manchester 

owned by and assessed to the appellants under G.L. c. 59, §§ 11 

and 38, for fiscal year 2003.   

 Commissioner Gorton heard this appeal.  He was joined in 

the decision for the appellee by Commissioners Scharaffa, Egan 

and Rose.   

 These findings of fact and report are made pursuant to a 

request by the appellants under G.L. c. 58A, § 13 and 831 CMR 

1.32.   

 

                                                 
1
 As of January 1, 2002, the assessment date for the fiscal year at issue, 

only Charles G. Brennan owned the property. During the fiscal year at issue, 

he transferred ownership to himself and Jill E. Brennan as Trustees of the 

Brennan Nominee Trust.  Instead of bringing this petition in their fiduciary 

capacity or under Mr. Brennan’s name alone, the Brennans brought their 

petition to the Appellate Tax Board (“Board”) in their individual capacity.  

The assessors did not object to their misnomer, and the Board treated the 

appellants as if they had filed in their fiduciary capacity.  G.L. c. 59, § 

59 allows owners “who acquire title to a property after January 1 in any 

year” to prosecute an appeal of the assessment on that property for that 

fiscal year. 
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 Charles G. Brennan and Jill E. Brennan, pro se, for the 

appellants. 

 

 Virginia Noyes Thompson, assessor, for the appellee. 

 

FINDINGS OF FACT AND REPORT 

 On January 1, 2002, Charles G. Brennan was the assessed 

owner of a parcel of real estate located at 2 Eagle Head Road in 

the Town of Manchester.  On July 12, 2002, he transferred the 

parcel for nominal consideration to Charles G. Brennan and Jill 

E. Brennan, Trustees of the Brennan Nominee Trust.  The parcel 

contains approximately 1.193 acres of land and is located in the 

vicinity of Singing Beach.   The property is improved with a 

single-family home.  For fiscal year 2003, the Board of 

Assessors of Manchester (“assessors”) valued the property at 

$1,895,200 and assessed a tax thereon, at the rate of $8.38 per 

thousand, in the amount of $15,881.78.  The assessors valued the 

land and building components of the property at $1,430,800 and 

$464,400, respectively.       

 On December 27, 2002, Manchester’s Collector of Taxes sent 

out the town’s actual real estate tax notices.  In accordance 

with G.L. c. 59, § 57C, the appellants paid the tax without 

incurring interest.  On Monday, February 3, 2003, the appellants 

timely filed their application for abatement with the assessors.
2
    

                                                 
2
 G.L. c. 59, § 59 requires that applications for abatement be filed: “on or 

before the last day for payment, without incurring interest in accordance 

with the provisions of chapter fifty-seven or section fifty-seven C, of the 
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On April 8, 2003, the assessors denied the appellants’ 

application, and on April 25, 2003, the appellants seasonably 

filed an informal petition with this Board.   On May 14, 2003, 

in accordance with G.L. c. 58A, § 7A and within thirty days of 

the date of service, the assessors elected to transfer the 

petition to the Board’s formal docket.  On the basis of these 

facts, the Board found that it had jurisdiction to hear and 

decide this appeal.   

 At the hearing of this appeal, the appellants argued that 

their property was overvalued because the assessors had placed 

too high a value on the land portion of their assessment.  The 

appellants attempted to prove their contention through the 

testimony of owners, Charles G. Brennan and Jill E. Brennan, and 

the introduction of numerous exhibits, including maps, 

photographs, and property record cards, as well as a 

presentation of

                                                                                                                                                             
first installment of the actual tax bill issued upon the establishment of the 

tax rate for the fiscal year to which the tax relates.”  According to G.L. c. 

59, § 57C, the applicable payment section for this appeal, the last day for 

payment is February 1
st
.  However, in 2003, February 1

st
 fell on a Saturday.  

When the last day of a filing period falls on a Saturday, Sunday, or legal 

holiday, the filing is still considered timely if it is made on the following 

business day.  G.L. c. 4, § 9.  Accordingly, the Board found that the 

appellants timely filed their application for abatement on Monday, February 

3, 2003.     
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assessed land values in the area.  The assessors presented their 

case-in-chief through the testimony and comparable-sales 

analysis of their assessor, Virginia Noyes Thompson, and their 

own maps, property record cards with images, and deeds.  On the 

basis of this evidence, the Board made the following findings of 

fact.   

The subject dwelling is a Colonial-style, three-story, 

single-family home with gables on the third story, and 

approximately 4,882 square feet of finished space.  The house 

was built around 1953, and, after two additions, it now contains 

fourteen rooms, including six bedrooms, plus three full 

bathrooms, one three-quarters bathroom, and a one-half bathroom.  

The property also has a screened porch, a wood deck, and an open 

porch in the front, as well as an attached multi-car garage.  

The exterior siding is clapboard, and the roof is covered in 

asphalt shingles.  The interior walls are plaster, and the 

floors are hardwood.  There are three fireplaces and multiple 

skylights.  There is some ledge on the property, which may cause 

some drainage issues.    The property is not located directly on 

the ocean, and it does not have water access or sweeping ocean 

views.  Rather, it has views mostly of the woods with water 

views from the third floor of the house.     

To prove that their land was overvalued, thereby rendering 

the overall assessment excessive, the appellants primarily 
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relied on their presentation of other land assessments in the 

area and six sales of purportedly comparable properties.  The 

appellants' land-assessment presentation consisted of land 

assessments written on properties depicted on an assessors' map 

of the area, coupled with summaries of the information contained 

on several of the closer properties' property record cards.  The 

appellants’ comparable sales presentation consisted of 

photographs and more summary property-record-card information.  

The six purportedly comparable-sale properties were all within 

one-half mile of the subject property.   

With respect to their land-assessment presentation, the 

Board found that it was of little value in determining the 

validity of the subject property’s land assessment or its 

overall fair cash value.  The Board found that the appellants 

failed to establish the comparability of any of the parcels to 

their own.  The summaries of information from the property 

record cards and the photographs of the homes on the parcels did 

little to describe the land or the water views and access.  From 

this evidence, the Board could only discern the square footage 

of each of the parcels and their land assessments.  It could not 

determine which properties were similar enough in their 

characteristics, particularly with respect to water views and 

access, to be considered comparable to the subject.  

Accordingly, the Board found that the appellants’ land-
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assessment presentation failed to demonstrate that their land 

and overall property values were overrated.   

With respect to the sales of purportedly comparable 

properties that the appellants introduced, the Board found that 

the appellants, once again, failed to demonstrate the 

comparability of their selected properties to the subject.  

These properties were generally older, smaller, and in inferior 

condition.  For most of these properties, the appellants did not 

offer into evidence the square footage of the dwelling or 

suggest any quantitative adjustments to account for obvious 

differences with the subject, assuming comparability.  Their 

chief comparable was a property located just a few doors away at 

8 Eagle Head Road.  This parcel sold in October of 2003 for 

$1,427,000 and was assessed for essentially the same land and 

overall value as the subject.  The Board, however, gave 

virtually no weight to this sale because it was a sale from one 

family member to another.  There was no evidence that the seller 

ever tested the market, and the transaction was clearly non-

arm’s-length.  Accordingly, the Board found that the appellants’ 

purportedly comparable-sale evidence did not demonstrate that 

the subject property’s land or overall assessment was 

overvalued.           

The Board also found that most of the assessors’ 

comparable-sale properties were not sufficiently similar to the 
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subject to meaningfully assist in determining the fair cash 

value of the subject property.  Like the appellants, the 

assessors did not suggest any quantitative adjustments to 

account for obvious differences with the subject property.  

However, the general appropriateness of the overall assessment 

on the subject property was supported by at least one of the 

assessors’ comparables, as well as the assessment on the 8-

Eagle-Head-Road property.   

 Based on these findings, the Board found that the 

appellants failed to meet their burden of proving that the 

subject property was overvalued for the fiscal year at issue.  

The Board, therefore, decided this appeal for the appellee.   

 

OPINION 

The assessors are required to assess real estate at its 

fair cash value.  G.L. c. 59, § 38.  Fair cash value is defined 

as the price on which a willing seller and a willing buyer in a 

free and open market will agree if both of them are fully 

informed and under no compulsion.  Boston Gas Co. v. Assessors 

of Boston, 334 Mass. 549, 566 (1956). 

 The appellants have the burden of proving that the property 

has a lower value than that assessed. “‘The burden of proof is 

upon the petitioner to make out its right as [a] matter of law 

to [an] abatement of the tax.’” Schlaiker v. Assessors of Great 
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Barrington, 365 Mass. 243, 245 (1974) (quoting Judson Freight 

Forwarding Co. v. Commonwealth, 242 Mass. 47, 55 (1922)). “[T]he 

board is entitled to ‘presume that the valuation made by the 

assessors [is] valid unless the taxpayers . . . prov[e] the 

contrary.’” General Electric Co. v. Assessors of Lynn, 393 Mass. 

591, 598 (1984) (quoting Schlaiker, 365 Mass. at 245)). 

In appeals before this Board, a taxpayer “may present 

persuasive evidence of overvaluation either by exposing flaws or 

errors in the assessors’ method of valuation, or by introducing 

affirmative evidence of value which undermines the assessors’ 

valuation.”  General Electric Co. v. Assessors of Lynn, 393 

Mass. at 600 (quoting Donlon v. Assessors of Holliston, 389 

Mass. 848, 855 (1983)).  In the present appeal, the appellants 

focused primarily on perceived errors in the assessors’ separate 

valuation of the land component associated with the subject 

property. 

A taxpayer, however, does not conclusively establish a 

right to abatement merely by showing that his land is 

overvalued.  “The tax on a parcel of land and the building 

thereon is one tax . . . although for statistical purposes they 

may be valued separately.”  Assessors of Brookline v. Prudential 

Insurance Co., 310 Mass. 300, 317 (1941).  In abatement 

proceedings, “the question is whether the assessment for the 

parcel of real estate, including both the land and the 
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structures thereon, is excessive.  The component parts, on which 

that single assessment is laid, are each open to inquiry and 

revision by the appellate tribunal in reaching the conclusion 

whether that single assessment is excessive.”  Massachusetts 

General Hospital v. Belmont, 238 Mass. 396, 403 (1921).  See 

also Buckley v. Assessors of Duxbury, 12 Mass. App. Tax Bd. Rep. 

114, 119 (1990); Jernegan v. Assessors of Duxbury, 12 Mass. App. 

Tax Bd. Rep. 74, 79 (1990); Everhart v. Assessors of Dalton, 

6 Mass. App. Tax Board Rep. 7, 9 (1985). 

In the present appeal, the appellants challenged the value 

of the land component of the subject assessment to show that the 

overall assessment was overvalued.  The Board found that the 

evidence presented failed to establish that the land and the 

overall assessments for the subject property were overvalued.  

The Board also found that the subject property's land and 

overall assessments were consistent with the land and overall 

assessments placed on the appellants’ chief comparable-sale 

property and appeared to be generally consistent with other 

properties’ assessments submitted into evidence by both the 

assessors and the appellants.  Moreover, the general 

appropriateness of the subject property's overall assessment was 

corroborated by at least one of the assessors’ comparable-sale 

properties.   
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The fair cash value of property may be determined by recent 

sales of comparable properties in the market.   Actual sales 

generally “furnish strong evidence of market value, provided 

they are arm’s-length transactions and thus fairly represent 

what a buyer has been willing to pay for the property to a 

willing seller.”  Foxboro Associates v. Assessors of Foxborough, 

385 Mass. 679, 682 (1982); New Boston Garden Corp. v. Assessors 

of Boston, 383 Mass. 456, 469 (1981); First National Stores, 

Inc. v. Assessors of Somerville, 358 Mass. 554, 560 (1971).  

When comparable sales are used, however, allowance must be made 

for various factors which would otherwise cause disparities in 

the comparable prices.  See Pembroke Industrial Park Co., Inc. 

v. Board of Assessors of the Town of Pembroke, 25 Mass. App. Tax 

Bd. Rep. 312, 315 (1998).  “Adjustments for differences are made 

to the price of each comparable property to make the comparable 

equal to the subject on the effective date of the value 

estimate.”  APPRAISAL INSTITUTE, THE APPRAISAL OF REAL ESTATE 403 (12
th
 

ed. 2001).     

In the present appeal, the Board found that the appellants’ 

purportedly comparable-sale properties were not sufficiently 

similar to the subject property.  In addition, the appellants 

did not suggest any adjustments to account for the obvious 

differences between the comparable properties and the subject 

property.  At least one of the assessors’ comparable-sale 
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properties was helpful in confirming generally the assessment on 

the subject property.  The Board considered but gave virtually 

no weight to the appellants’ chief comparable-sale property 

because it was a sale from one family member to another and was 

never exposed to the market.   

Evidence of sales may be considered “only if they are free 

and not under compulsion.”  Congregation of the Mission of St. 

Vincent dePaul v. Commonwealth, 336 Mass. 357, 360 (1957).  “A 

foreclosure sale inherently suggests a compulsion to sell; a 

proponent of evidence of such sale must show circumstances 

rebutting the suggestion of compulsion.”  DSM Realty, Inc. v. 

Assessors of Andover, 391 Mass. 1014 (1984).  Similarly, a sale 

by a bank which acquired the property by foreclosure or a deed 

in lieu of foreclosure also carries indicia of compulsion.   

G.F. Springfield Management v. Board of Assessors of West 

Springfield, 25 App. Tax Bd. Rep. 768, 778 (2000) and the cases 

cited therein.  Furthermore, circumstances may significantly 

diminish the evidentiary weight accorded to the sale of a 

property.  See Foxboro Associates v. Board of Assessors of 

Foxborough, 385 Mass. 682-83.  In this appeal, the Board found 

and ruled that such circumstances existed with respect to 

appellants’ chief comparable sale, which was a sale of property 

from one family member to another. 
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Based on the evidence presented, the Board found and ruled 

that the appellants failed to meet their burden of proving that 

the subject property's land and overall assessment were 

overvalued.  The Board further found and ruled that, taken as a 

whole, the evidence presented by the parties tended to 

corroborate the assessment.   
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On this basis, the Board decided this appeal for the 

appellee. 

       APPELLATE TAX BOARD 

 

      By:               

     Donald E. Gorton, III, Member  

A true copy, 

 

 

Attest:      

    Clerk of the Board 

 


