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 This is an appeal under the formal procedure, pursuant to 

G.L. c. 59, §§ 64 and 65, from the refusal of the appellee to 

abate taxes on certain real estate in the Town of Belmont owned 

by and assessed to the appellant under G.L. c. 59, §§ 11 and 38, 

for fiscal year 2003.   

 Commissioner Scharaffa heard this appeal and issued a 

single-member decision for the appellee in accordance with G.L. 

c. 58A, § 1A.   

 These findings of fact and report are made pursuant to a 

request by the appellant under G.L. c. 58A, § 13 and 831 CMR 

1.32.   

  

Joseph L. Finigan, pro se, for the appellant. 

 Paul Mordarski, Esq. for the appellee. 

                                                 
1
 Mr. Finigan inadvertently brought his petition to the Appellate Tax Board 

(“Board”) in his individual, instead of his fiduciary, capacity.  The 

assessors did not object to his misnomer, and the Board treated the appellant 

as if he had filed in his fiduciary capacity.      
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FINDINGS OF FACT AND REPORT 

 On January 1, 2002, Joseph L. Finigan, Trustee, the 

appellant, and Sheila M. Finigan were the assessed owners of a 

parcel of real estate located at 105 Alexander Avenue in the 

Town of Belmont.  The parcel contains approximately 6,440 square 

feet of land and is improved with a 1,216-square-foot single-

family house.  The Board of Assessors of Belmont (“assessors”) 

valued the property at $395,000 and assessed a tax thereon, at 

the rate of $10.78 per thousand, in the amount of $4,258.10   

On October 1, 2002 and April 1, 2003, Belmont’s Deputy 

Collector sent out the town’s first- and second-half real estate 

tax notices, respectively.  In accordance with G.L. c. 59, § 57, 

the appellant paid the first- and second-half taxes without 

incurring interest.  On October 29, 2002, within the time period 

for paying the first-half installment of the actual tax without 

incurring interest, the appellant timely filed his application 

for abatement.  On or about December 20, 2002, the assessors 

denied the appellant’s application, and on January 27, 2003, the 

appellant seasonably filed his informal appeal with the this 

Board.  On February 21, 2003, in accordance with G.L. c. 58A, § 

7A and within thirty days of the date of service, the assessors 

elected to transfer the appeal to the Board’s formal docket.  On 

the basis of these facts, the presiding member found that the 

Board had jurisdiction to hear and decide this appeal.   
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 The appellant alleged in his application for abatement and 

argued at the hearing of this appeal that his property was 

overvalued because the assessors had placed too high a value on 

the land portion of his assessment.  The appellant attempted to 

prove this assertion through his own testimony and the 

introduction of several exhibits, including a copy of his tax 

bill, copies of three property record cards, a copy of a section 

of the town’s zoning code, and his analysis of what he 

considered to be two comparable land assessments.  The assessors 

presented their case-in-chief through the testimony and 

appraisal report of their real estate valuation expert.  On the 

basis of all of the evidence, the presiding member made the 

following findings of fact.   

 The subject dwelling is a sixty-one year old, wood-framed, 

1.75-story, Cape-Cod-style home.  It has 1,216 square feet of 

finished living area, consisting of six rooms, including three 

bedrooms, and a full bathroom.  It also has a fireplace, a 

partial basement, and a one-car garage under (located in the 

remaining portion of the basement).  There is no attic.  

According to the subject’s property record card, the house is in 

average condition. The assessors assessed the property’s 

improvement at $138,000 and the land at $257,000, for a total 

assessment of $395,000.  The assessors considered this 
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property’s entire lot to be its primary site with no excess 

land.     

 To prove his case, the appellant relied primarily on his 

analysis of two purportedly comparable land assessments.
2
  In his 

analysis of the two properties, the appellant divided the 

assessments attributed to each property’s land area by that 

property’s total square footage.  In this way, he determined 

that the per-square-foot assessment of the land for each of the 

two properties analyzed was approximately $33.93 and $35.50 for 

the fiscal year at issue.  The per-square-foot assessment of the 

land component of his property was $39.91.  On this basis, he 

opined that his land should have been assessed at $218,600, not 

$257,000, bringing his overall assessment down by $38,400, from 

$395,000 to $356,600.   

 The presiding member found, however, that the appellant’s 

methodology was fundamentally incorrect.  His methodology 

ignored the inherent value in his primary site even if it is 

somewhat smaller than comparable primary sites.  His application 

of a value for each square foot of land, notwithstanding the 

size of lot, ignored the valuation reality that primary building 

sites in a given area are, in general, substantially similar in 

                                                 
2
 While the appellant couched his case in terms of “disproportion,” he 

essentially argued overvaluation.  His proof did not come close to 

establishing a widespread intentional scheme of disproportionate assessment 

perpetrated by the assessors.  See Brown v. Assessors of Brookline, 43 Mass. 
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value, with only modest increases or decreases depending on the 

relative size of the lots.  Accordingly, one cannot take a unit 

of value for a given parcel and apply that unit value to 

increase the value of a larger parcel or decrease the value of a 

smaller one.  Rather, any increase or decrease in value 

resulting from more or less square footage from one building 

site to another (all other factors being equal) is incremental 

in nature, like the value ordinarily prescribed to excess land. 

“Size differences can affect value and are considered in site 

analysis.  Reducing sale prices to consistent units of 

comparison facilitates the analysis of comparable sites and can 

identify trends in market behavior.  Generally, as size 

increases, unit prices decrease.  Conversely, as size decreases, 

unit prices increase.”  APPRAISAL INSTITUTE, THE APPRAISAL OF REAL ESTATE 

at 196 (12
th
 ed., 2001).  The presiding member found that the 

appellant’s methodology failed to properly account for the 

different unit prices that are derived from sales of 

differently-sized properties.     

In this appeal, the subject property’s 6,440 square feet of 

land was assessed at $257,000, while the two purportedly 

comparable properties’ land areas, which were 7,986 and 7,491 

square feet in size, were assessed at $271,000 and $266,000, 

                                                                                                                                                             
App. Ct. 327, 332 (1997) and the discussion of disproportionate assessment in 

the following Opinion section of these findings.   
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respectively.  The presiding member found that the increase in 

the two purportedly comparable properties’ land assessments 

properly reflected their larger size compared to the subject 

property’s smaller primary site and vice versa.  The presiding 

member further found the appellant’s additional argument, that a 

smaller lot is less valuable per square foot than a larger lot 

because it will not support a larger home, was equally specious 

under the circumstances.  Accordingly, the presiding member 

found that the appellant’s comparable-land-assessment analysis 

was flawed and did not provide support for his contention that 

the land component of his assessment, and therefore his overall 

assessment, was overvalued.      

 Robert P. Reardon, a real estate valuation expert, 

testified for the assessors in support of their assessment and 

submitted an appraisal report into evidence.  In his comparable-

sales analysis, Mr. Reardon examined three purportedly 

comparable Cape-Cod style properties located near the subject 

property in Belmont.  These properties sold in 2001 for 

$410,000, $450,000, and $463,675.  After adjusting the sale 

prices for factors such as location, size of the parcel, 

condition, zoning, parking, and, in the case of the first sale, 

for no real estate broker, he calculated their adjusted sale 

prices at $421,890, $436,500, and $449,765 or $335.46, $349.79, 

and $353.91 per square foot of the improvement, respectively.  
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Relying on all three sales, he then determined that the subject 

property had a value of $350.00 per square foot, for a total 

value of $425,600, which he then rounded to $426,000.   

The presiding member found that the assessors’ real estate 

valuation expert’s comparable-sales methodology and analysis was 

credible and reliable, with one exception.  The presiding member 

gave little weight to the adjusted sale price of $421,890 for an 

estate sale because it evidenced indicia of compulsion.  The 

evidence indicated that the estate property had not been 

marketed by a broker and was sold without adequately testing the 

market.  The assessors’ real estate valuation expert’s five-

percent upward adjustment did not fully reflect this factor; in 

the presiding member’s view, it only captured the absence of a 

broker’s fee in the sale price.  Based on the two remaining 

sales, the presiding member found that the adjusted per-square-

foot value for the subject property was actually slightly higher 

than the $350 suggested by the assessors’ real estate valuation 

expert and, consequently, supported a value in excess of 

$426,000.   Accordingly, the presiding member found that the 

information derived from the assessors’ real estate valuation 

expert’s comparable-sales analysis supported the assessment. 

 On the basis of all of the evidence, the presiding member 

found that the appellant failed to meet his burden of proving 

that the subject property was overvalued for the fiscal year at 
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issue.  The appellant’s evidence fell short of demonstrating 

that the subject property was overvalued, and the evidence 

introduced by the assessors supported the assessment.  

Accordingly, the presiding member decided this appeal for the 

appellee.   

 

OPINION 

The assessors have a statutory and constitutional 

obligation to assess all real property at its full and fair cash 

value.  Part II, c. 1, § 1, art. 4, of the Constitution of the 

Commonwealth; art. 10 of the Declaration of Rights; G.L. c. 59, 

§§ 38, 52.  See Coomey v. Assessors of Sandwich, 367 Mass. 836, 

837 (1975) (citations omitted).  Fair cash value is defined as 

the price on which a willing seller and a willing buyer in a 

free and open market will agree if both of them are fully 

informed and under no compulsion.  Boston Gas Co. v. Assessors 

of Boston, 334 Mass. 549, 566 (1956). 

 The appellant has the burden of proving that the property 

has a lower value than that assessed. “‘The burden of proof is 

upon the petitioner to make out its right as [a] matter of law 

to [an] abatement of the tax.’” Schlaiker v. Assessors of Great 

Barrington, 365 Mass. 243, 245 (1974) (quoting Judson Freight 

Forwarding Co. v. Commonwealth, 242 Mass. 47, 55 (1922)). “[T]he 

board is entitled to ‘presume that the valuation made by the 
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assessors [is] valid unless the taxpayers . . . prov[e] the 

contrary.’” General Electric Co. v. Assessors of Lynn, 393 Mass. 

591, 598 (1984) (quoting Schlaiker, 365 Mass. at 245). 

In appeals before this Board, a taxpayer “may present 

persuasive evidence of overvaluation either by exposing flaws or 

errors in the assessors’ method of valuation, or by introducing 

affirmative evidence of value which undermines the assessors’ 

valuation.”  General Electric Co. v. Assessors of Lynn, 393 

Mass. at 600 (quoting Donlon v. Assessors of Holliston, 389 

Mass. 848, 855 (1983)).  In the present appeal, the appellant 

focused primarily on perceived errors in the assessors’ separate 

valuation of the land component associated with the subject 

property. 

A taxpayer, however, does not conclusively establish a 

right to abatement merely by showing that his land is 

overvalued.  “The tax on a parcel of land and the building 

thereon is one tax . . . although for statistical purposes they 

may be valued separately.”  Assessors of Brookline v. Prudential 

Insurance Co., 310 Mass. 300, 317 (1941).  In abatement 

proceedings, “the question is whether the assessment for the 

parcel of real estate, including both the land and the 

structures thereon, is excessive.  The component parts, on which 

that single assessment is laid, are each open to inquiry and 

revision by the appellate tribunal in reaching the conclusion 
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whether that single assessment is excessive.”  Massachusetts 

General Hospital v. Belmont, 238 Mass. 396, 403 (1921).  See 

also Buckley v. Assessors of Duxbury, 12 Mass. App. Tax Bd. Rep. 

114, 119 (1990); Jernegan v. Assessors of Duxbury, 12 Mass. App. 

Tax Bd. Rep. 74, 79 (1990); Everhart v. Assessors of Dalton, 

6 Mass. App. Tax Board Rep. 7, 9 (1985). 

In the present appeal, the appellant challenged only the 

value of the land component of the subject assessment.  The 

presiding member found that the methodology that the appellant 

used to try to prove that the land component of his property’s 

assessment was overvalued was flawed.  The presiding member also 

found and ruled that the land assessment for the subject 

property appeared to be consistent with the other land 

assessments in evidence.  Moreover, the appropriateness of the 

subject property's overall assessment was corroborated by the 

assessors' comparable-sales analysis.   

The fair cash value of property may be determined by recent 

sales of comparable properties in the market.   Actual sales 

generally “furnish strong evidence of market value, provided 

they are arm’s-length transactions and thus fairly represent 

what a buyer has been willing to pay for the property to a 

willing seller.”  Foxboro Associates v. Assessors of Foxborough, 

385 Mass. 679, 682 (1982); New Boston Garden Corp. v. Assessors 

of Boston, 383 Mass. 456, 469 (1981); First National Stores, 
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Inc. v. Assessors of Somerville, 358 Mass. 554, 560 (1971).  

When comparable sales are used, however, allowance must be made 

for various factors which would otherwise cause disparities in 

the comparable prices.  See Pembroke Industrial Park Co., Inc. 

v. Board of Assessors of the Town of Pembroke, 25 Mass. App. Tax 

Bd. Rep. 312, 315 (1998).  “Adjustments for differences are made 

to the price of each comparable property to make the comparable 

equal to the subject on the effective date of the value 

estimate.”  APPRAISAL INSTITUTE, THE APPRAISAL OF REAL ESTATE 403 (12
th
 

ed. 2001).     

In the present appeal, the presiding member found that the 

assessors’ real estate valuation expert sufficiently established 

the comparability between the subject property and the 

properties whose sales on which he relied in estimating a fair 

market value for the subject property.  In addition, the 

presiding member found that the assessors’ real estate valuation 

expert appropriately adjusted the comparable properties to 

account for their differences with the subject property.  The 

presiding member, however, gave little weight to one of the 

comparable sales because it was an estate sale that carried 

indicia of compulsion.   

Evidence of sales may be considered “only if they are free 

and not under compulsion.”  Congregation of the Mission of St. 
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Vincent dePaul v. Commonwealth, 336 Mass. 357, 360 (1957).  “A 

foreclosure sale inherently suggests a compulsion to sell; a 

proponent of evidence of such sale must show circumstances 

rebutting the suggestion of compulsion.”  DSM Realty, Inc. v. 

Assessors of Andover, 391 Mass. 1014 (1984).  Similarly, a sale 

by a bank which acquired the property by foreclosure or a deed 

in lieu of foreclosure also carries indicia of compulsion.   

G.F. Springfield Management v. Board of Assessors of West 

Springfield, 25 App. Tax Bd. Rep. 768, 778 (2000) and the cases 

cited therein.  Furthermore, circumstances may significantly 

diminish the evidentiary weight accorded to the sale of a 

property.  See Foxboro Associates, 385 Mass. 682-83.  In this 

appeal, the presiding member found and ruled that such 

circumstances existed with respect to the estate sale of one of 

the comparable properties. 

Furthermore, the presiding member ruled that “[i]n order to 

obtain relief on the basis of disproportionate assessment, a 

taxpayer must show that there is an ‘intentional policy or 

scheme of valuing properties or classes of properties at a lower 

percentage of fair cash value than the taxpayer’s property.’”  

Brown v. Assessors of Brookline, 43 Mass. App. Ct. 327, 332 

(1997) (quoting Shopper’s World, Inc. v. Assessors of 

Framingham, 348 Mass. 366, 377 (1965)).  If a taxpayer 

successfully demonstrates improper assessment of such a number 
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of properties to establish an inference that such a scheme 

exists, the burden of going forward to disprove such a scheme 

shifts to the assessors.  Shopper’s World, 348 Mass. at 377.  

“The ultimate burden of persuasion, of course, will remain upon 

the taxpayer.”  First National Stores, 358 Mass. at 562. 

In the present appeal, the presiding member found that the 

appellant did not present evidence supporting an intentional 

scheme of disproportionate assessment.  Furthermore, the 

presiding member found that the appellant did not produce 

evidence that could even raise an inference of a scheme of 

disproportionate assessment.  Even though the appellant alleged 

disproportionate assessment, he really introduced only evidence 

of overvaluation.  Accordingly, the presiding member found and 

ruled that the appellant failed to prove that the assessors 

engaged in an “intentional widespread scheme of discrimination.”  

Stillson v. Assessors of Gloucester, 385 Mass. 724, 727-28 

(1982).   
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Based on all of the evidence, the presiding member found 

and ruled that the appellant failed to meet his burden of 

proving that the subject property was overvalued in fiscal year 

2003.  Accordingly, the presiding member decided this appeal for 

the appellee. 

   

     APPELLATE TAX BOARD 

 

      By:               

      Frank J. Scharaffa, Member  
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    Clerk of the Board 

 


