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INC. 
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This is an appeal under the formal procedure pursuant 

to G.L. c. 58A, § 7 and G.L. c. 62C, § 39 from the refusal 

of the appellee to grant an abatement of sales tax sought 

by the appellant in connection with certain purchases made 

between January 1, 1999, and December 31, 2001 (“purchases 

at issue”).   

Commissioner Scharaffa heard the appeal and was joined 

in the decision for the appellee by Commissioners Gorton, 

Egan, and Rose.   

These findings of fact and report are made at the 

request of the appellant and the appellee pursuant to 

G.L. c. 58A, § 13 and 831 CMR 1.32. 

 
 
William E. Halmkin, Esq., and Richard L. Jones, Esq., 

for the appellant. 
 

Laura S. Kershner, Esq. and Timothy R. Stille, Esq., 
for the appellee. 
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FINDINGS OF FACT AND REPORT 

On the basis of a Statement of Agreed Facts, 

Stipulated Documents and testimony offered during the 

hearing of this appeal, the Appellate Tax Board (“Board”) 

made the following findings of fact.  

AA Transportation Company, Inc. (“appellant”) was a 

Massachusetts corporation which maintained its principal 

place of business at 605 Hartford Turnpike, Shrewsbury, 

Massachusetts. Beginning in 1996, the appellant provided 

transportation services in buses, vans, and other motorized 

vehicles to various private entities as well as schools. 

The appellant filed Forms RMV-1 at the Massachusetts 

Registry of Motor Vehicles (“RMV”) and paid sales tax on 

its purchases of vehicles used in the operation of its 

business.1  

On January 23, 2002, the appellant filed with the 

Commissioner of Revenue (“Commissioner”) Applications for 

Abatement of sales taxes, and claimed exemption under 

G.L. c. 64H, § 6(aa) (“§ 6(aa)”) for the purchases at 

issue. The appellant requested and was granted a hearing at 

the Department of Revenue’s Office of Appeals, which was 

held on November 22, 2002. On January 17, 2003, the 

                                                 
1  RMV forms submitted by the parties as stipulated documents describe 
the vehicles variously as buses, vans, sedans, and station wagons. 
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Commissioner issued a Letter of Determination, stating that 

the abatement applications would be denied. Subsequently, 

on January 24, 2003, the Commissioner issued a Notice of 

Abatement Determination denying the applications. On March 

11, 2003, the appellant timely filed a Petition Under 

Formal Procedure with the Board requesting an abatement of 

$168,812.00 in sales taxes relating to purchases of buses 

as well as associated parts and materials.2 On the basis of 

these facts, the Board found that it had jurisdiction to 

hear and decide this appeal. 

The appellant began providing transportation services 

under Charter License No. 86-63, issued pursuant to 

G.L. c. 159A, § 11A (“Charter License”),3 which had been 

transferred from Weagle Bus Company with the approval of 

the Massachusetts Department of Public Utilities (“DPU”) in 

October, 1996.4 The Charter License authorized the appellant 

to transport passengers in “charter service,” and 

restricted this service to trips originating in the Town of 

                                                 
2 The appellant ultimately withdrew its request as it related to parts 
and materials, and the amount which remained in dispute was 
$140,512.00. 
3 General Laws c. 159A, § 11A relates to licensing of “Charter, school 
and special service vehicles,” and defines each of these types of 
service, evidencing their distinction from the service considered in 
G.L. c. 159A, § 1, which primarily addresses transportation involving 
fixed and regular routes accessible to the public such as that 
contemplated by § 6(aa). See G.L. c. 159A, § 1; G.L. c. 64H, § 6(aa).  
4  Pursuant to statutory amendment, the name of the DPU was changed to 
the Department of Telecommunications and Energy (“DTE”) in 1997. 
See Section 186 of St. 1997 c. 164. 
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Shrewsbury or within an eight mile radius of Shrewsbury. 

From 1996 through December 31, 2002, the appellant operated 

under the Charter License and possessed no certificate of 

public convenience and necessity issued by the DTE pursuant 

to G.L. c. 159A, § 7 (“§ 7 Certificate”).5 On January 16, 

2002, the appellant filed a petition with the DTE to amend 

the Charter License and the DTE issued a Memorandum of 

Decision approving the petition on March 7, 2002. The 

memorandum ordered the removal of all prior restrictions to 

the Charter License, and authorized the appellant’s 

“transportation for hire in charter service within the 

Commonwealth.” On June 20, 2002, the appellant applied to 

the DTE for a § 7 Certificate in connection with a shuttle 

service between Maynard Center and the South Acton commuter 

rail station.  The DTE approved the appellant’s application 

on August 22, 2002.  

At all times relevant to this appeal, the appellant 

provided bus service to United Parcel Service (“UPS”) to 

accommodate the commuting needs of a substantial UPS 

workforce in Shrewsbury. The route travelled by the 

appellant essentially duplicated a Worcester Regional 

                                                 
5 General Laws c. 159A, § 7 requires that anyone who operates a vehicle 
under a license issued pursuant to G.L. c. 159A, § 1 obtain a 
certificate declaring that public convenience and necessity require 
said operation, and mandates, inter alia, specification of the route(s) 
travelled by the vehicle. 
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Transit Authority (“WRTA”) bus route. The appellant’s 

president, Ronald Ernenwein, testified that this route 

began in Worcester center, ended in Shrewsbury near the UPS 

location, and made regular stops along the way. The 

appellant had been retained by UPS to run this route at 

certain regularly scheduled times including holidays and 

weekends when municipal bus service was not available. 

Mr. Ernenwein also testified that while the service was 

intended for use only by UPS employees, members of the 

public, apparently assuming that the buses were for public 

use, frequently requested and were granted access to the 

buses along the route. The appellant charged these 

individuals one dollar each to ride the bus.  

At no time relevant to the present appeal did the 

appellant provide transportation services under agreement 

with either the Massachusetts Bay Transit Authority 

(“MBTA”) or a regional transit authority such as the WRTA.   

On the basis of the foregoing, and for the reasons 

detailed in the following Opinion, the Board found that the 

appellant failed to demonstrate that the purchases at issue 

fell within the purview of the exemption under § 6(aa). 

Accordingly, the Board decided this appeal for the 

appellee.   
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OPINION 

Massachusetts imposes a sales tax on “sales at retail 

in the commonwealth, by any vendor, of tangible personal 

property. . . .”  G.L. c. 64H, § 2.  This excise, 

calculated “at the rate of five percent of the gross 

receipts of the vendor,” is typically paid by the vendor to 

the Commissioner.  Id.  With regard to the sale of motor 

vehicles, the excise is “paid by the purchaser to the 

registrar of motor vehicles. . . .” G.L. c. 64H, § 3(c). 

Section 6(aa), in pertinent part, exempts from the 

sales tax: 

 
Sales of new and used motor buses used to 

provide scheduled, intracity local service (as 
defined by the department of telecommunications 
and energy), and repair or replacement parts 
therefor, and materials and tools used in and for 
the maintenance and repair thereof to, and for 
the use of common carriers of passengers by motor 
vehicle for hire, which hold at least one 
certificate, issued by the department of 
telecommunications and energy pursuant to the 
provisions of section seven of chapter one 
hundred and fifty-nine A. Upon receipt of 
appropriate evidence of the possession of such a 
certificate, the commissioner shall prepare and 
issue to any such duly certificated common 
carrier a statement that it is entitled to the 
exemption granted by this paragraph. . . . 

 
 

The issue presented in this appeal is whether the 

purchases at issue qualify for exemption under § 6(aa). In 

support of its claim that the purchases so qualify, the 
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appellant relied on the assertion that the UPS bus route 

constituted “scheduled, intracity local service” within the 

meaning of § 6(aa). 

The Supreme Judicial Court has “frequently recognized 

that an exemption from taxation ‘is a matter of special 

favor or grace,’ and that statutes granting exemptions from 

taxation are therefore to be strictly construed.”  South 

Boston Savings Bank v. Commissioner of Revenue, 418 Mass. 

695, 698 (1994) (citing State Tax Commission v. Blinder, 

336 Mass. 698, 703 (1958)("an exemption [is] . . . to be 

recognized only where the property falls clearly and 

unmistakably within the express words of a legislative 

command")). “The burden of proving entitlement to the 

exemption lies with the taxpayer.” New England Legal 

Foundation v. Boston, 423 Mass. 602, 609 (1996). Mindful of 

these principles, the Board found and ruled that the 

appellant failed to meet its burden of proving entitlement 

to the exemption. 

Section 6(aa) requires that those who purchase new or 

used motor buses and seek to avail themselves of the 

exemption “hold at least one certificate, issued by the 

department of telecommunications and energy pursuant to the 

provisions of section seven of chapter one hundred and 

fifty-nine A.” The appellant first applied for and was 
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granted a § 7 Certificate during 2002 and did not hold a 

§ 7 Certificate when the purchases at issue were made. 

Thus, the appellant failed to meet an explicit and 

unambiguous requirement of the exemption.  

Arguing that its lack of a § 7 Certificate is not 

dispositive, the appellant asserted that the Commissioner 

had previously interpreted § 6(aa) in a substantially more 

expansive manner than its plain wording would indicate, 

primarily to effectuate the Legislature’s intent of 

promoting scheduled, intracity bus routes. Citing Letter 

Rulings 80-3, 82-21, and 82-28, and Commissioner of Revenue 

v. Baybank Middlesex & others, 421 Mass. 736 (1996), the 

appellant concluded that the Commissioner was bound by, and 

the appellant was entitled to rely upon, this liberal 

construction. The Board found no merit in this argument. 

 In each of the cited Letter Rulings, the Commissioner 

afforded exemption under § 6(aa) to an entity which did not 

possess a § 7 Certificate. In Letter Rulings 80-3 and 82-

21, the commissioner granted exemption to carriers that 

operated under contract with the MBTA and a regional 

transit authority, respectively. In reaching the conclusion 

that each carrier should receive the § 6(aa) exemption, the 

Commissioner noted that the MBTA and the regional authority 

fell outside the DPU’s jurisdiction. The entity granted 
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exemption in Letter Ruling 82-28 also operated in a city 

within the MBTA’s jurisdiction and possessed a certificate 

similar to § 7 Certificate which had been issued by the 

city pursuant to G.L. c. 161A, § 11A, as then in effect.6  

The appellant correctly observed that the Commissioner 

has interpreted § 6(aa) in a more expansive manner than its 

language facially justified by extending the exemption to 

entities which did not possess a § 7 Certificate. The Board 

found and ruled, however, that the Letter Rulings do not 

warrant extension of the exemption under § 6(aa) to the 

appellant, which possessed only the Charter License under 

G.L. c. 159A, § 11A when the purchases at issue were made. 

As a general matter, “[a] taxpayer may not rely on a 

[letter] ruling issued to another taxpayer.” 830 CMR 

§ 62C.3.2(8). Moreover, the facts of the cited Letter 

Rulings are distinct from those of the present appeal. The 

appellant did not operate under contract with the MBTA or a 

regional authority such as the WRTA and did not receive a 

certificate from a city pursuant to G.L. c. 161A, § 11A. 

Rather, the appellant fell within the jurisdiction of DTE 

and was subject to its regulatory scheme, which 

incorporated application for and issuance of § 7 

Certificates. The appellant cannot, therefore, equate its 

                                                 
6  Section 11A was repealed in 1999. See Section 151 of St. 1999 c. 127. 
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circumstances with those of the taxpayers addressed in the 

Letter Rulings.  

 Even if the appellant were correct in asserting that 

the cited Letter Rulings were relevant to its claim, the 

outcome of the present appeal would not change. More 

specifically, § 6(aa) explicitly requires possession of a 

§ 7 Certificate for exemption. This unambiguous 

prerequisite cannot properly be read out of the statute as 

it was in each of the Letter Rulings. See, e.g., 

Commissioner v. Wood’s Hole Martha’s Vineyard & Nantucket 

Steamship Authority, 352 Mass. 617, 618 (1967)(citing the 

maxim that “[n]one of the words of a statute is to be 

regarded as superfluous, but each is to be given its 

ordinary meaning.”)  

 The Board has previously ruled that a determination 

contained in a public written statement issued by the 

Commissioner, which is inconsistent with the governing 

statute, is not entitled to deference. See Bloomingdales v. 

Commissioner of Revenue, Mass. ATB Findings of Fact and 

Reports 2003-163, 196, aff’d, 63 Mass. App. Ct. 1110 

(2005). See also  Pariser  v. Commissioner of Revenue, 

Mass. ATB Findings of Fact and Reports 1995-159, 162 

(“Although in general deference is given to an 

interpretation of a statute by the administrative agency 
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charged with its administration, ‘[a]n incorrect 

interpretation of a statute . . . is not entitled to 

deference’”)(quoting Massachusetts Hospital Association, 

Inc. v. Department of Medical Security, 412 Mass. 340, 346 

(1992)). Thus, the Board ruled that regardless of their 

logical relevance in a given instance, the Letter Rulings 

are not entitled to deference.  

The Board also found and ruled that Baybank Middlesex 

does not bear upon the result of this appeal. In Baybank 

Middlesex, the Supreme Judicial Court, affirming a decision 

of the Board, considered whether the Commissioner must 

abide by the explicit terms of a valid tax instruction 

sheet, which the Court concluded constituted a policy 

statement promulgated by the Commissioner, and which had 

been relied upon by taxpayers for more that forty years. 

Baybank Middlesex, 421 Mass. 736 at 740. Answering this 

question in the affirmative, the Court refused to allow the 

Commissioner to issue assessments to a large number of 

taxpayers by altering tax policy retroactively and absent 

written public statement. Id. at 742. In the present 

appeal, Letter Rulings 80-3, 82-21, and 82-28, viewed 

separately and taken as a whole, do not constitute a valid 

tax policy which was altered retroactively or without 

notice by the refusal of the Commissioner to grant the 
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abatement requested by the appellant. Thus, the appellant’s 

reliance on Baybank Middlesex is misplaced. 

The appellant further noted that “[t]here is nothing 

in [§ 6(aa)] that prohibits a taxpayer from obtaining an 

exemption certificate at a later period and having it apply 

to a transaction previously determined to be taxable.” 

Appellant’s Reply Brief, p. 7. This observation is also 

without merit.  

Section 6(aa) requires for exemption “sales of new and 

used motor buses . . . [to those] which hold at least one 

certificate.” Tax statutes in particular are to be 

construed according to their plain meaning.  Commissioner 

of Revenue v. Franchi, 423 Mass. 817, 822 (1996). See also 

Massachusetts Broken Stone Co. v. Weston, 430 Mass. 637, 

640 (2000)(“Where the language of a statute is clear, 

courts must give effect to its plain and ordinary meaning 

and the courts need not look beyond the words of the 

statute itself.”). The plain and unambiguous nature of the 

language in question compels the conclusion that the 

exemption requires the sale of a qualifying vehicle to a 

purchaser who holds a § 7 Certificate at the time of 

purchase. In other words, a § 7 Certificate cannot apply 

retroactively to prior purchases. 
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Section 6(aa) also requires provision of “scheduled, 

intracity local service (as defined by the department of 

telecommunications and energy). . . .” While the exemption 

references the DTE’s definition as controlling, the 

appellant cited, and the Board is aware of, no DTE 

definition of the term “scheduled, intracity local 

service.” Further, consideration of “the natural import of 

words according to the ordinary and approved usage of the 

language when applied to the subject matter of the act” 

supports the conclusion that the appellant’s purchases are 

not exempt under § 6(aa). Boston & Me. R.R. v. Billerica, 

262 Mass. 439, 444 (1928). See also, G.L. c. 4, § 6, cl. 3. 

THE AMERICAN HERITAGE COLLEGE DICTIONARY (4th ed. 2002) defines the 

prefix “intra-” as “within.” It is therefore reasonable to 

infer that the term “intracity,” in the context of § 6(aa), 

means within a city. In his testimony, the appellant’s 

president, Ronald Ernenwein, stated that the UPS route 

provided by the appellant travelled outside the City of 

Worcester into the Town of Shrewsbury. Thus, this route, 

upon which the appellant based its claim for exemption, 

does not constitute “intracity” service within the meaning 

of § 6(aa).          

In sum, the Board found and ruled that the appellant 

failed to meet two requirements of § 6(aa): it did not hold 
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the required § 7 Certificate at the time the purchases at 

issue were made; and the purportedly qualifying UPS route 

was not “intracity” service.7  

Finally, the appellant claimed that 49 U.S.C. § 14501 

(“§ 14501”) preempts regulation of entities such as the 

appellant, a provider of charter bus transportation.  

Section 14501 provides, in pertinent part:  

(1) Limitation on State law. No State or 
political subdivision thereof and no interstate 
agency or other political agency of 2 or more 
States shall enact or enforce any law, rule, 
regulation, standard, or other provision having 
the force and effect of law relating to. . . 
 

(C) the authority to provide intrastate or 
interstate charter bus transportation. 
 

 This paragraph shall not apply to 
intrastate commuter bus operations, or to 
intrastate bus transportation of any nature in 
the State of Hawaii. 
 
“Federal law may preempt state and local laws in three 

distinct ways: ‘(1) Congress expressly preempts state law, 

(2) congressional intent to preempt is inferred from the 

existence of a pervasive regulatory scheme, or (3) state 

law conflicts with federal law or interferes with the 

                                                 
7  Having reached this conclusion, the Board need not address whether the 
appellant demonstrated its compliance with the other requirements of 
§ 6(aa) including, inter alia, which of the numerous vehicles submitted 
for exemption were used to provide service on the UPS route, the only 
service claimed by the appellant to qualify under § 6(aa). 
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achievement of federal objectives.’” Greyhound Lines, Inc. 

v. City of New Orleans, Through the Department of Public 

Utilities, 29 F. Supp. 2d 339, 342 (1998)(citing  Hodges v. 

Delta Airlines, Inc., 44 F.3d 334, 335 (5th Cir. 1995)). The 

appellant has provided neither facts nor authority to 

demonstrate that any of these conditions is present in the 

current appeal.  

As a threshold matter, the service which is the 

subject of § 6(aa) is not regulated by the cited section of 

§ 14501. Although § 14501 does not define “charter bus 

transportation,” the term “charter service” has been 

defined elsewhere in federal law as:  

transportation using buses or vans, or facilities 
funded under the Acts of a group of persons who 
pursuant to a common purpose, under a single 
contract, at a fixed charge (in accordance with 
the carrier's tariff) for the vehicle or service, 
have acquired the exclusive use of the vehicle or 
service to travel together under an itinerary 
either specified in advance or modified after 
having left the place of origin. 
 
 

Id. at 344 (citing 49 C.F.R. § 604.5(e)(Part 604 – Charter 

Service). By any measure, “scheduled intracity local 

service,” the transportation service referred to in 

§ 6(aa), does not resemble “charter service” as embodied in 

this definition. Neither does it resemble “charter service” 

as defined in G.L. c. 159A, § 11A, the statute under which 
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the appellant was and remains licensed.8 Indeed, the service 

contemplated by § 6(aa) is wholly dissimilar to charter 

transportation services under any definition of which the 

Board is aware. Thus, the Board ruled that § 6(aa) does not 

impermissibly regulate “intrastate charter bus 

transportation” within the meaning of § 14501, and is not 

preempted by federal law.  

Based on the foregoing, the Board found and ruled that 

the appellant failed to meet its burden of demonstrating 

that it was entitled to exemption from sales tax under 

§ 6(aa) for the purchases at issue. Accordingly, the Board 

issued a decision for the appellee in this appeal. 

 
            THE APPELLATE TAX BOARD 
 
 
 

By: ___________________________________ 
                     Thomas W. Hammond, Jr., Chairman 
 
A true copy, 
  
Attest: ______________________________ 
          Clerk of the Board  

 

                                                 
8 Section 11A defines “Charter service” as “the transportation of groups 
of persons who, pursuant to a common purpose and under a single 
contract, and at a fixed charge for the vehicle have acquired the 
exclusive use of the vehicle for the duration of a particular trip or 
tour and in such a manner as not to be subject to section one.” 


