
 ATB 2009-726

COMMONWEALTH OF MASSACHUSETTS 
 

APPELLATE TAX BOARD 
 
 
THE TJX COMPANIES, INC.     v.     COMMISSIONER OF REVENUE 
  
 
Docket Nos.: C262229 
     C262230 
         C262231   Promuglated: 
       July 30, 2009 
 
 
 Pursuant to G.L. c. 58A, § 13 and 831 CMR 1.32, the 

Appellate Tax Board (“Board”) promulgates these revised 

Findings of Fact and Report simultaneously with its 

reinstated decisions on remand.  These appeals were 

originally filed under the formal procedure pursuant to 

G.L. c. 62C, § 39 from the refusal of the appellee, the 

Commissioner of Revenue (“Commissioner” or “appellee”), to 

grant an abatement of corporate excise assessed against 

the appellant, The TJX Companies, Inc. (“TJX”), under 

G.L. c. 63, § 38 for the tax years ending January 31, 1993 

through January 31, 1997 (“tax years at issue”). 

Commissioner Scharaffa heard the appeals and was 

joined in the original decisions for the appellee by 

Commissioners Egan and Rose and in the Amended Decision 

granting a partial abatement to the appellant in Docket No. 

C262229 by Commissioners Egan, Rose and Mulhern.   
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TJX appealed the original Board decisions to the 

Massachusetts Appeals Court (“Appeals Court”), which 

affirmed the decisions except “that portion of the board’s 

decision implicitly reattributing income generated by NBC 

and CDM from sources other than the licensing agreements” 

and remanded that portion to the Board for “the sole 

purpose of addressing whether such reattribution is 

appropriate.”  The TJX Companies, Inc. v. Commissioner of 

Revenue, Mass. App. Ct. No. 07-P-1570, Memorandum and Order 

under Rule 1:28 (April 3, 2009) at 14.  A petition for 

further appellate review by the Supreme Judicial Court was 

denied. 

Commissioners Scharaffa, Egan, Rose and Mulhern joined 

in the reinstated decisions on remand for the appellee.  

Chairman Hammond took no part in the deliberations or 

decisions of the original decisions or the reinstated 

decisions on remand.  

 
 

 John S. Brown, Esq., Joseph L. Kociubes, Esq., George 
P. Mair, Esq., Donald-Bruce Abrams, Esq., Darcy A. Ryding, 
Esq., and Shu-Yi Oei, Esq. for the appellant. 
 
 Frances M. Donovan, Esq., Anne P. Hristov, Esq., 
Andrew P. O’Meara, Esq., and Thomas W. Hammond, Esq. for 
the appellee. 
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REVISED FINDINGS OF FACT AND REPORT 

The Board issued its original decisions in these 

appeals on August 8, 2006 and issued its Amended Decision 

simultaneously with the promulgation of its original 

Findings of Fact and Report on August 15, 2007.  See The 

TJX Companies, Inc. v. Commissioner of Revenue, Mass. ATB 

Findings of Fact and Reports 2007-790 (“TJX I”).   

At all material times, TJX was a Delaware corporation 

with its principal place of business in Framingham, 

Massachusetts.  TJX was the reporting entity for a 

Massachusetts combined group (the “TJX Massachusetts 

combined group”) which included its subsidiaries, TJX 

Operating Companies (“TJOC”),1 Chadwick’s of Boston, Ltd. 

(“Chadwick’s”),2 and Marshalls of Massachusetts, Inc., 

together with twenty-three other corporations each owning a 

Marshalls store located in Massachusetts (collectively, the 

“Massachusetts Marshalls Group”).3  The TJX Massachusetts 

combined group filed combined corporate excise returns for 

each of the five tax years at issue.    

                                                           
1 TJOC was merged into TJX pursuant to a statutory merger under Delaware 
law effective April 3, 1993. 
2 Chadwick’s sold its assets to Brylane, L.P., an unrelated third party, 
on December 7, 1996 and thereafter changed its name to Code Blazer, 
Inc. 
3  The Massachusetts Marshalls Group was included in the Massachusetts 
combined group for the years at issue following TJX’s purchase of the 
Marshalls business as of November 17, 1995. 
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The following issues were in dispute in TXJ I:  (1) 

the Commissioner’s disallowance of deductions claimed by 

TJX, TJOC, Chadwick’s, and the Massachusetts Marshalls 

Group members for royalties paid to certain wholly-owned 

subsidiaries not included within the TJX Massachusetts 

combined group for the use of intangible assets during the 

tax years at issue and the resultant reattribution of those 

royalties as income to TJX, TJOC, and the Massachusetts 

Marshalls Group members; (2) the Commissioner’s 

disallowance of deductions reported by the TJX 

Massachusetts combined group for interest paid by TJX on 

funds borrowed from certain wholly-owned subsidiaries not 

included within the TJX Massachusetts combined group for 

the tax years at issue; (3) the Commissioner’s 

reattribution to TJX and/or TJOC of royalty income earned 

by certain affiliates of TJX that were not members of the 

Massachusetts combined group for all of the years at issue; 

(4) the Commissioner’s disallowance of deductions claimed 

by TJX for interest paid to NBC Fourth Realty Corp. 

(“NBC”), a Nevada corporation which was a wholly-owned 

subsidiary of TJX, and to CDM Corp. (“CDM”), a Nevada 

corporation which was a wholly-owned subsidiary of 

Chadwick’s, for all of the tax years at issue, and for 

interest paid by TJX to Marshalls of Nevada, Inc. (“MNV”), 
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a Nevada corporation which was a wholly-owned subsidiary of 

Roseville, the parent corporation of a group that 

collectively operated the Marshalls retail chain, for the 

January, 1996 and January, 1997 tax years; (5) the 

Commissioner’s reattribution to Chadwick’s of the gain CDM 

reported from the sale of certain intangible assets to 

Brylane, L.P. (“Brylane”) on December 7, 1996; and (6) the 

Commissioner’s reattribution to TJX, TJOC, and Chadwick’s 

of investment income earned by NBC and CDM.   

The Appeals Court affirmed the Board’s decision on all 

issues other than numbers (5) and (6) above.  The only 

issues remaining on remand are the reattribution to TJX 

and/or TJOC and to Chadwick’s of income generated by NBC 

and CDM, respectively, from sources other than the 

licensing agreements, i.e., investment income and capital 

gain.  The Appeals Court ruled that “[b]ased on the record 

before us, we cannot determine whether such a reattribution 

was proper.”  TJX, Mass. App. Ct. No. 07-P-1570 at 14.  

Therefore, while not overturning any of the Board’s 

findings, the Appeals Court vacated that portion of the 

Board’s decision and remanded the case to the Board for 

further proceedings solely on the issue of whether the 

Commissioner appropriately reattributed the Nevada 
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subsidiaries’ investment income and capital gain to their 

respective parents.   

For purposes of this remand, the Board reaffirms and 

incorporates by reference its findings of fact in TJX I, 

which are summarized below.  The idea of transferring 

trademarks owned by TJX to intangible holding company 

subsidiaries was first proposed to TJX by a state tax 

partner with the firm of Coopers & Lybrand.  The plan 

envisioned charging TJX royalties to generate tax-free 

income to its Nevada subsidiaries and to enable TJX to take 

royalty deductions to reduce its state tax liability.  The 

plan also included the return of a “substantial portion” of 

the royalty payments to TJX as loans, “thereby providing 

TJX with cash flow and generating another deduction 

for interest payments.”  TJX, Mass. App. Ct. No. 07-P-1570 

at 3. 

On November 20, 1992, TJX implemented this state tax 

avoidance plan by transferring marks used in its business 

to NBC, its wholly-owned subsidiary, and executing license 

agreements authorizing TJX to use the transferred 

marks in exchange for royalty payments. “NBC then loaned 

approximately ninety percent of the money it 

received  in  royalty fees back to TJX.  Although TJX 

executed promissory notes whereby it agreed to repay the 
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loans  with  interest, the loans were never repaid.” 

TJX, Mass. App. Ct. No. 07-P-1570 at 3.   

Shortly thereafter, on December 11, 1992, Chadwick’s, 

a wholly owned subsidiary of TJX, also transferred certain 

of its marks to its wholly owned Nevada subsidiary, CDM.  

Two days later, CDM licensed the marks to Chadwick’s in 

exchange for royalty payments, which CDM used to make loans 

to both Chadwick’s and TJX, which, like the NBC loans, were 

not repaid.  On December 7, 1996, Chadwick’s sold its 

business assets to Brylane, an unrelated third party.  At 

the same time, CDM sold the marks transferred by Chadwick’s 

to Brylane, generating the capital gain at issue in this 

remand.  On January 2, 1997, less than a month after the 

sale, CDM merged into its parent, Chadwick’s. 

The Board found in TJX I that TJX continued to 

maintain control over the TJX and Chadwick’s marks after 

their transfer to the Nevada subsidiaries.  Instead of 

retaining their own counsel for legal services related to 

the marks, the Nevada subsidiaries used Lahive & Cockfield, 

a law firm that TJX had previously retained.  The Nevada 

subsidiaries performed no marketing, advertising, or 

quality control activities to maintain or enhance the value 

of the marks.   
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TJX created Cash Operations Manuals, which established 

very specific investment “policies and procedures” for each 

of the Nevada subsidiaries to follow when investing the 

royalties.  Monte Miller, the Nevada subsidiaries’ 

investment advisor, was required to make investments 

“within the purview of this manual,” and he needed pre-

approval to make investments beyond its scope.  

Furthermore, the Cash Operations Manuals stated that the 

central purpose and primary concern of any investment 

activity undertaken by the Nevada subsidiaries was to 

insure a steady stream of cash to TJX, as opposed to 

enabling the Nevada subsidiaries the opportunity to 

maximize the return on their investments:  “Cash should be 

invested in a manner which insures that adequate cash is 

available to meet any disbursement requirements, i.e. 

dividends or loans to parent, checks required for 

miscellaneous expenses, fees to parent, mortgage payment” 

(emphasis added).  TJX I, Mass. ATB Findings of Fact and 

Reports at 2007-832. 

Additionally, Mr. Miller spent only approximately five 

to six hours per month on investments and trades for the 

Nevada subsidiaries, thereby confirming that he simply 

adhered to TJX’s constrictive guidelines rather than 
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expending the time required to research potential 

investments that could have yielded higher rates of return. 

In TJX I, the Board found:  

The investment totals confirm that the cash 
operations manual stymied the Nevada 
subsidiaries’ ability to earn a higher yield 
return on its investments.  For example, despite 
receiving royalty income of $235,636,605 during 
the years at issue, the Nevada subsidiaries 
generated investment income totaling $2,829,226 
during those same years, a return of just over 
one percent. 
   

TJX I, Mass. ATB Findings of Fact and Reports at 2007-833.   

 The Board went on to conclude in TJX I that: 

the Nevada subsidiaries lacked the freedom to set 
their own investment policies, to the detriment 
of the subsidiaries and in furtherance of an 
overall strategy of returning the royalty 
payments to TJX.  The subsidiaries’ investment 
strategy was dictated by TJX and was dependent on 
the needs of the parent and not upon a desire to 
maximize the subsidiaries’ income.  The Nevada 
subsidiaries were stymied in their ability to 
earn a higher yield on the royalty income they 
received from TJX because they were required to 
follow TJX’s investment policies, which were 
instituted to insure that funds were available 
for return to TJX.  Accordingly, because TJX 
controlled the subsidiaries’ investments so that 
the royalty income could be returned to TJX on 
demand, together with the actual return of the 
funds in the form of “loans,” the Board found 
that TJX did not relinquish control over the 
royalty income it paid to its subsidiaries. 
 

Id. at 2007-833, 834.    

On the basis of these findings, the Board found, and 

the Appeals Court affirmed, that with respect to the 
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transfer and license-back scheme, “despite the stated 

business purposes advanced by TJX ... TJX’s business 

operations remained substantially unchanged after the 

transfer and license-back transactions.”  Id. at 2007-820.  

“[T]he primary benefit of owning the marks – the right to 

receive royalty payments – was lost on the subsidiaries” 

since various amounts of royalty income were 

invested in limited short-term investments to ensure 

that  funds  were  available for return to TJX. 

TJX, Mass. App. Ct. No. 07-P-1570 at 8.  Moreover, the 

Appeals Court affirmed the Board’s finding “that TJX 

continued to maintain and protect the marks after the 

transfer,” and the finding “that TJX’s stated business 

purposes for the transfer and license-back arrangements 

were a pretext proposed by Coopers & Lybrand for the sole 

purpose of disguising the tax savings plan as a legitimate 

business reorganization.”  Id. at 9.  Finally, the Appeals 

Court affirmed the Board’s ultimate finding that “the 

royalty payments made by TJX and Chadwick’s were properly 

disregarded for income tax purposes because . . . the 

transfer and license-back arrangements of which they were a 

part served no purpose other than tax 

avoidance.”  Id. at 11.  Therefore, the Appeals Court 

affirmed the Board’s ruling that the Commissioner properly 
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reattributed the royalty payments as income to TJX and 

Chadwick’s.  Id. at 11-12. 

These same findings and rulings are applicable to the 

issue on remand of whether the Commissioner properly 

reattributed the Nevada subsidiaries’ investment and 

capital gain income to TJX and Chadwick’s, respectively.  

The Board found that, because TJX retained control over the 

marks and the investment decisions made with respect to the 

royalty income which they earned, the resultant investment 

income was properly taxable to TJX, not to the Nevada 

subsidiaries.  The Board also found that, because 

Chadwick’s did not relinquish control of the marks to CDM, 

the gain on the sale of the marks was properly taxable to 

Chadwick’s, not CDM.  Therefore, the Board found and ruled 

that the Commissioner properly assigned these items of 

income to TJX and Chadwick’s, respectively.  Accordingly, 

as explained in the Opinion, the Board reinstated its 

decisions for the appellee. 

 

OPINION 

The appellant contends that the Commissioner’s 

allocation of the investment income paid to the 

subsidiaries and the capital gain realized by CDM on the 

sale of the marks to Brylane was improper, because income 
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from property is properly taxed to the owner of the 

property.  See, e.g., Blair v. Commissioner, 300 U.S. 5, 12 

(1937).   

However, while the general rule of taxation is that 

income from property is taxed to the owner of the property, 

mere paper transfers of assets are not sufficient to shift 

the burden of taxation.  The assignment-of-income doctrine 

is rooted in the basic premise that “income must be taxed 

to him who earns it.”  United States v. Bayse, 410 U.S. 

441, 449 (1973) (quoting Commissioner v. Culbertson, 

337 U.S. 733, 739-40) (1949)).  As a substance-over-form 

doctrine, the assignment-of-income doctrine also invites 

inquiry into the substance of the transaction, recognizing 

that mere paper transfers of assets are not sufficient to 

shift the burden of taxation to a recipient who is not the 

beneficial recipient of income.  As the Supreme Court ruled 

in the seminal case of Lucas v. Earl, 281 U.S. 111, 112 

(1930), the assignment-of-income doctrine recognizes:  

the basic principle of the income tax law that it 
is a tax on income beneficially received.  
Accordingly, transactions which involve the 
transfer of the right to receive income flowing 
from income-producing assets must be scrutinized 
to ensure that the income is in fact taxed to the 
beneficial, rather than nominal, recipient of the 
income.  
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The Board in the instant appeal ruled, and the Appeals 

Court affirmed, that the transfer of the income-producing 

assets, the marks, “served no purpose other than 

tax  avoidance” and thus TJX and Chadwick’s 

remained   the  beneficial owner of the marks. TJX, 

Mass. App. Ct. No. 07-P-1570 at 11.    Accordingly, TJX and 

Chadwick’s were properly taxable on all income flowing from 

the income-producing marks – not only the royalty payments 

but also the investment income and the capital gain on the 

sale of the marks.   

With respect to the investment income, the Nevada 

subsidiaries’ investment of royalty income was directed and 

controlled by TJX pursuant to the Cash Operations Manual, 

which outlined very specific and stringent guidelines for 

the subsidiaries to follow, to allow for the return of the 

royalty income and any short-term interest on that income 

to TJX and Chadwick’s.  Therefore, the investment income 

was not “independently earned” by the subsidiaries but was 

in fact for the benefit of TJX.  As the Board determined in 

TJX I:  

The purpose of the Cash Operations Manual was to 
ensure that “adequate cash [would be] available 
to meet any disbursement requirements” including 
“loans to the parent,” and thus, there was little 
opportunity for the subsidiaries to invest a 
large portion of their income, or to purchase 
longer-term instruments, to maximize their 
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return.  Consequently,  instead of generating 
money for the Nevada subsidiaries to use as part 
of a legitimately viable business, TJX restricted 
and controlled the subsidiaries’ investments for 
its own benefit and to the subsidiaries’ 
detriment. 
 

TJX I, Mass. ATB Findings of Fact and Reports at 2007-259, 

260.   

The fact that TJX controlled the Nevada subsidiaries’ 

investments for its own benefit, and to the subsidiaries’ 

detriment, distinguished this appeal from The Sherwin-

Williams Co. v. Commissioner of Revenue, 438 Mass. 71 

(2002).  As the Board held in TJX I: 

These closely-controlled investment 
strategies stand in stark contrast to the court’s 
findings that Sherwin-Williams “relinquished 
control” over the royalty income and that the 
subsidiaries invested the royalty income “under 
their own investment guidelines” rather than 
returning the funds to their parent.  Sherwin-
Williams, 438 Mass. at 87-88.   

 
Indeed, the court found that the Sherwin-

Williams subsidiaries were “setting their own 
investment policies, investing their royalty 
income and earning a return on those investments 
greater than that earned on comparable funds by 
their parent . . .” Id. at 78.  The subsidiaries’ 
earnings were an important factor in the court’s 
determination that they were “ongoing, profit-
making businesses, engaged in business activities 
including and apart from the licensing of 
their marks to [the parent].”  Id. at 79 
(emphasis added).   
 

In contrast,  the Nevada subsidiaries’ 
investment strategy was dictated by TJX and was 
dependent on the needs of the parent and not upon 
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a desire to maximize income, as the Cash 
Operations Manual restricted the way in which 
they could invest the funds. The Nevada 
subsidiaries were stymied in their ability to 
earn a higher yield on the royalty income they 
received from TJX because they were required to 
follow TJX’s investment policies, which were 
instituted to ensure that funds were available 
for return to TJX.  Accordingly, the Board found 
and ruled that, unlike the taxpayer in Sherwin-
Williams, TJX did not relinquish control over the 
royalty income it paid to its subsidiaries. 
 

TJX I, Mass. ATB Findings of Fact and Reports at 2007-860.  

Rather, the facts of this appeal closely resemble the facts 

in Syms Corp. v. Commissioner of Revenue, 436 Mass. 505 

(2002), where the Court affirmed the Board’s determination 

that a parent corporation’s transfer and license back of 

trademarks to a subsidiary was a “contrived mechanism by 

which affiliated entities shifted income tax-free between 

themselves in a circular transaction for the benefit of 

[the parent].”  Syms, Mass. ATB Findings of Fact and 

Reports 2000-711, 759, 760, aff’d, 436 Mass. at 513.  

Because the Nevada subsidiaries’ investment income was not 

part of their own independent business activity, but was 

merely part of the overall tax-avoidance strategy to return 

funds to their respective parents, TJX and Chadwick’s were 

properly taxable on the investment income earned by their 

Nevada subsidiaries.  
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With respect to Chadwick’s sale of the marks to 

Brylane, the Board found that Chadwick’s, like TJX, never 

relinquished dominion and control over the marks.  The 

taxation of gain from a sale depends upon a close analysis 

of the facts and circumstances surrounding that sale, and a 

sham transfer of an asset cannot shift taxation of the gain 

earned from its sale: 

The incidence of taxation depends upon the 
substance of a transaction.  The tax consequences 
which arise from gains from a sale of property 
are not finally to be determined solely by the 
means employed to transfer legal title.  Rather, 
the transaction must be viewed as a whole, and 
each step, from the commencement of negotiations 
to the consummation of the sale, is relevant.  A 
sale by one person cannot be transformed for tax 
purposes into a sale by another by using the 
latter as a conduit through which to pass title.  
To permit the true nature of a transaction to be 
disguised by mere formalisms, which exist solely 
to alter tax liabilities, would seriously impair 
the effective administration of the tax policies 
of Congress. 
 

Commissioner of Internal Revenue v. Court Holding Co., 

324 U.S. 331, 334 (1945) (emphasis added).  In that case, 

the Court held that income from the sale of an asset was 

taxable to the corporation, not the shareholders to whom 

the corporation divested its asset before the sale was 

finalized, since for all intent and purposes it was the 

corporation which had consummated the sale.  Id. at 333.  

See also United States v. Cumberland Pub. Serv. Co., 
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338 U.S. 451, 454 (1950) (superseded by statute on other 

grounds).   

In the facts of these appeals, the Board found, and 

the Appeals Court affirmed, that Chadwick’s never 

relinquished control of the marks prior to their sale to 

Brylane.  Accordingly, the Board reinstates its ruling that 

the Commissioner properly reattributed the income from the 

sale of the marks to Brylane. 

 

Conclusion 

The sale and license-back transactions at issue in 

these appeals were sham transactions.  TJX retained control 

over the marks and the Nevada subsidiaries’ investment of 

the royalties paid to the subsidiaries for use of the marks 

so that the royalties, and any interest earned on the 

short-term investments, would be available to be returned 

to TJX and Chadwick’s in the form of loans which were never 

repaid.  The Board, therefore, found and ruled that the 

investment income at issue was not part of any independent 

business activity of the subsidiaries, but was earned for 

the benefit of TJX and Chadwick’s as part of TJX’s overall 

tax-avoidance strategy.  Accordingly, the Board found and 

ruled that the investment income was properly taxable to 

TJX and Chadwick’s, not to their Nevada subsidiaries.   
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The Board also found and ruled that, because 

Chadwick’s did not relinquish control of the marks to CDM, 

Chadwick’s was properly treated as the entity which sold 

the marks to Brylane.  The capital gain resulting from the 

sale of the marks was, therefore, properly taxable to 

Chadwick’s, and not to CDM.   

Accordingly, the Board found and ruled that the 

Commissioner properly reattributed the Nevada subsidiaries’ 

investment and capital gain income to TJX and Chadwick’s, 

respectively, and reinstated its decisions for the appellee 

on these issues. 

 

     THE APPELLATE TAX BOARD 

 

    By:         
     Frank J. Scharaffa, Commissioner 
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