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REMER Y. LANE, III    v.  COMMISSIONER OF REVENUE 
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       May 7, 2008 
 

 This is an appeal filed under the formal procedure 

pursuant to G.L. c. 58A, § 7 and G.L. c. 62C, § 39 from the 

refusal of the appellee to abate personal income taxes for 

tax year 2004. 

 Chairman Hammond heard the appellee’s Motion to 

Dismiss.  Commissioners Scharaffa, Egan, Rose, and Mulhern 

joined him in a decision for the appellee granting the 

Motion to Dismiss the appeal for lack of jurisdiction. 

 These findings of fact and report are made pursuant to 

a request by the appellant under G.L. c. 58A, § 13 and 831 

CMR 1.32. 

 
 

Timothy J. Burke, Esq., for the appellant. 
 
 Sean M. Fontes, Esq., and Arthur M. Zontini, Esq., for 

the appellee. 
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FINDINGS OF FACT AND REPORT 

 

 On December 27, 2005, Remer Y. Lane, III (“appellant”) 

filed an abatement application with the Commissioner of 

Revenue (“Commissioner”) requesting an abatement of 

additional income tax assessed for the tax year ending 

December 31, 2004.  Appellant listed his address on the 

abatement application as “P.O. Box 14514, Savannah, GA, 

31416.”    

By Notice of Abatement Determination dated June 1, 

2006 (“Determination Notice”), the Commissioner notified 

appellant that he had denied appellant’s abatement 

application for failure to provide requested documentation.  

The Determination Notice notified appellant that he may 

appeal the decision to the Appellate Tax Board (“Board”) 

within sixty days of the date of the denial.  Sixty days 

from the date of the Determination Notice was July 31, 

2006.  Appellant did not file an appeal with the Board 

until August 30, 2006, more than 60 days after the 

Commissioner’s denial of his abatement application. 

The Commissioner filed a Motion to Dismiss (“Motion”) 

appellant’s appeal on the ground that it was filed with the 

Board more than 60 days after the date of the Determination 

Notice.  In support of his Motion, the Commissioner 
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submitted a copy of the Determination Notice, which shows a 

denial date of June 1, 2006.  Appellant’s address on the 

Determination Notice was the same as the address he listed 

on his abatement application.  

The Commissioner also filed with his Motion an 

affidavit of Robert O’Neill, Chief of the Customer Service 

Bureau of the Department of Revenue (“Department”).  

Mr. O’Neill stated in his affidavit that, according to the 

computerized records of the Department, appellant’s 

abatement application was denied on June 1, 2006 and that a 

denial notice was mailed on that date to the address listed 

on appellant’s abatement application.   

Appellant argued that he did not receive the 

Determination Notice because he had moved out of the 

country.  Appellant did not, however, file a change of 

address with the Commissioner.  Instead, he contended that 

on January 18, 2006, his accountant, Susan Corderman 

Clifford, notified the Commissioner of his move through a 

letter which stated, in pertinent part: “If you have any 

questions please do not hesitate to contact me as the 

taxpayer resides in Serbia & Montengero.”  The letter did 

not provide the Commissioner with an address for appellant.  

Further, no power of attorney authorizing Ms. Clifford to 
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act on behalf of appellant was executed or filed with the 

Commissioner until ten months later.     

Based on the evidence presented, the Board found that 

the Commissioner’s Determination Notice was mailed to 

appellant on June 1, 2006.  Appellant, therefore, had until 

July 31, 2006 to file his appeal with the Board.  He 

neither mailed nor filed his appeal with the Board on or 

before that date.  

Moreover, the Board found that the Determination 

Notice was sent to the only address in the Commissioner’s 

records for appellant, the same address provided by 

appellant on his abatement application.  Despite his claim 

that he moved out of the country, appellant did not file a 

change of address with the Commissioner.  With respect to 

Ms. Clifford’s letter to the Department, the Board found 

that, in the absence of a power of attorney, Ms. Clifford 

was not authorized to act on appellant’s behalf and could 

not receive notices or other information on behalf of 

appellant.  Furthermore, the letter sent by Ms. Clifford 

did not provide an address for appellant; it merely stated 

that he resided in another country.  Contrary to 

appellant’s assertion, there is no duty on the Commissioner 

to ascertain appellant’s whereabouts; rather, as detailed 

in the following Opinion, the relevant statute provides 



 ATB 2008-544

that the Commissioner may send notices to the address of 

appellant that appears in the Commissioner’s records.   

Finally, despite appellant’s argument that he moved 

out of the country, he clearly received the Determination 

Notice, since he filed an appeal, less than one month after 

the due date, in which he acknowledged receipt of the 

Determination Notice. 

Accordingly, the Board issued a decision for the 

appellee in this appeal. 

 

OPINION 

 General Laws c. 62C, § 39 provides in relevant part: 

Any person aggrieved by the refusal of the 
commissioner to abate a tax, in whole or in part, 
may appeal therefrom, within sixty days after the 
notice of the decision of the commissioner . . . 
by filing a petition with the clerk of the 
appellate tax board. 
 
The Board has no jurisdiction to consider an appeal 

filed at a time later than that dictated by statute.  

Commissioner of Revenue v. Pat’s Super Market Inc., 

387 Mass. 309, 311 (1982); see also Peterson v. 

Commissioner of Revenue, Mass. ATB Findings of Fact and 

Reports 1994-305; Watjus Electric Inc. v. Commissioner of 

Revenue, Mass. ATB Findings of Fact and Reports 1993-139; 

Perry v. Commissioner of Revenue, Mass. ATB Findings of 
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Fact and Reports 1990-262 and cases cited therein.  Neither 

the courts nor this Board have the authority to create an 

exception to the time limit specified by statute.  

Sears Roebuck & Co. v. State Tax Commission, 370 Mass. 127, 

130 (1976); Peterson, Mass. ATB Findings of Fact and Reports 

1994-305. 

 General Laws c. 62, § 71 provides that:  

[a]ny notice authorized or required under the 
provisions of this chapter [62C] may be served 
personally or may be given by mailing the same, 
postage prepaid, to the person for who it is 
intended, addressed to such person at his address 
as it appears in the records of the commissioner. 
 

Appellant contends that he moved out of the country and, 

therefore, his failure to comply with § 39 should be 

excused.  However, he never filed a change of address form 

with the Commissioner or a timely power of attorney 

authorizing his accountant or any other person to receive 

copies of notices to ensure that he could timely appeal an 

adverse decision on his abatement application.  

Consequently, the only address the Commissioner had in his 

records for the appellant was the address that appellant 

provided on his abatement application.  There is nothing in 

§ 71 or elsewhere which requires the Commissioner to go to 

further lengths to find a taxpayer at an address other than 

that reflected in the Commissioner’s records. 
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In the present appeal, the Commissioner sent the 

Determination Notice to appellant on June 1, 2006, to the 

only address appellant provided to the Commissioner.  

Appellant had until July 31, 2006 to file his appeal with 

the Board.  He neither mailed nor filed his appeal with the 

Board on or before that date.  See G.L. c. 58A, § 7 (when 

an appeal is received by the Board after the specified time 

limit, the date of the postmark or other substantiating 

mark permitted by Rule of the Board shall be considered the 

relevant filing date).  Appellant mailed his appeal on 

August 30, 2006, 90 days after the Commissioner’s June 1, 

2006 abatement denial, and beyond the 60-day time limit 

specified by G.L. c. 62C, § 39.   

Accordingly, since appellant did not comply with the 

statutory deadline for filing his appeal, the Board allowed 

the Commissioner’s Motion to Dismiss for lack of 

jurisdiction and issued a decision for the appellee in this 

appeal.  

      THE APPELLATE TAX BOARD 

 

By: ______________________________________ 
                      Thomas W. Hammond, Jr., Chairman 
 
A true copy, 
 
Attest:  ___________________________________ 
               Clerk of the Board 


