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COMMONWEALTH OF MASSACHUSETTS 
 

APPELLATE TAX BOARD 
 
 
 

JOSEPH IANTOSCA, et al.1    v. THE BOARD OF ASSESSORS 
       OF THE TOWN OF WEYMOUTH 
 
Docket Nos. F265569 et seq.2   Promulgated: 
       July 24, 2008 
 
 
 
 These are appeals under the formal procedure, pursuant 

to G.L. c. 58A, § 7 and G.L. c. 59, §§ 64 and 65, from the 

refusal of the appellee to abate taxes on certain real 

estate in the Town of Weymouth owned by and assessed to the 

appellants under G.L. c. 59, §§ 11 and 38 for fiscal years 

2002 through 2006, inclusive (“fiscal years at issue”).   

 Commissioner Rose heard these appeals. Chairman 

Hammond and Commissioners Scharaffa, Egan, and Mulhern 

joined him in the decisions for the appellee for all of the 

fiscal years at issue.   

 

 

                                                 
1 The other named appellants are: Joseph Iantosca, Trustee; Fern Realty 
Trust; East Bay at Weymouthport Corporation; Essex, LLC; Belridge 
Corporation; and Elaine F. Iantosca, Trustee Jo-Ra Realty Trust. 
2 These consolidated appeals include the following docket numbers: 
F265569-F265684 (FY 2002); F268391-F268505 (FY 2003); F272773-F272776, 
F272778-F272887 (FY 2004); F280940-F280942, F280944-F280948, F280951-
F281056 (FY 2005); and F283246-F283317, F283327-F283361 (FY 2006). 
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 These findings of fact and report are made at the 

request of the appellants pursuant to G.L. c. 58A, § 13 and 

831 CMR 1.32. 

 
   George A. McLaughlin III, Esq. and Matthew E. Burke, 
Esq. for the appellants. 
  
 James S. Timmins, Esq. for the appellee.  
 
 
 

FINDINGS OF FACT AND REPORT 

 On the basis of testimony and exhibits introduced at 

the hearing of these appeals, the Appellate Tax Board 

(“Board”) made the following findings of fact.   

On January 1, 2001, January 1, 2002, January 1, 2003, 

January 1, 2004, and January 1, 2005, the appellants were 

the assessed owners of 115 condominium units in two 

adjoining buildings numbered 54-64 and 84-94 Broad Reach in 

the Town of Weymouth (collectively, the “subject 

properties”).3  

 For the fiscal years at issue, the Board of Assessors 

of Weymouth (“assessors”) valued the subject properties and 

assessed tax thereon as follows: 

                                                 
3 A Master Deed for condominium use under G.L. c. 183 relating to the 
units at 84-94 Broad Reach was recorded during December of 1998. The 
appellants owned and leased all of the units in this building to third 
parties up to and during the fiscal years at issue. The Master Deed for 
54-64 Broad Reach was recorded in May of 1987. Thirty-eight of the 
units in this building were sold prior to and during the fiscal years 
at issue, and the balance were rentals. 
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84-94 Broad    Assessed       Tax       Tax 
Reach      Value  Rate  Assessed 
FY 2002  $17,493,800 $12.06 $210,975.43 
FY 2003  $17,512,400 $12.33 $215,927.89 
FY 2004  $17,512,400 $12.69 $222,232.36 
FY 2005  $18,397,700  $8.85 $162,819.65 
FY 2006  $18,397,700  $8.93 $164,291.46 
 
 
54-64 Broad   Assessed      Tax   Tax 
Reach           Value         Rate      Assessed  
FY 2002   $9,886,700 $12.06 $119,233.60 
FY 2003   $9,905,300 $12.33 $122,132.35 
FY 2004   $9,738,500 $12.69 $123,581.57 
FY 2005  $10,508,700  $8.85  $93,002.00 
FY 2006   $8,637,100  $8.93  $77,129.30 

 
 

The appellants paid the assessed taxes without 

incurring interest and timely filed Applications for 

Abatement with the assessors. The assessors denied the 

appellants’ applications, and the appellants seasonably 

filed Petitions Under the Formal Procedure with the Board. 

On the basis of the foregoing, the Board found and ruled 

that it had jurisdiction to hear and decide these appeals. 

The appellants set forth their case-in-chief primarily 

through the testimony of two witnesses, their real estate 

valuation expert, Richard J. Dennis, Sr., and Robert Fox. 

Mr. Dennis is a certified real estate appraiser whom the 

Board qualified as an expert in real estate valuation. 

Mr. Fox is an experienced real estate investor. The 

appellants also submitted exhibits into evidence, including 

Mr. Dennis’s two summary appraisal reports, one each for 
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54-64 Broad Reach and 84-94 Broad Reach. The parties 

jointly submitted stipulated exhibits relating to 

jurisdiction and purportedly comparable sales of 

condominium units. 

The assessors rested at the close of the appellants’ 

case, and presented no witnesses, relying on the presumed 

validity of the assessments.   

The subject properties comprise the majority of two 

nearly identical buildings constructed in the mid 1980s and 

located on a peninsula in Weymouth, a residential community 

located approximately twelve miles southeast of Boston. The 

buildings are within a “Residential R4 Zone District,” 

which allows for use as condominiums and multifamily 

dwellings. Each building is situated on a single parcel 

located on the north side of Broad Reach, a private way 

that borders a neighborhood located on the same peninsula 

as the subject properties, consisting primarily of wood-

frame single-family homes. A large residential complex, 

known as the “Condominiums at Weymouthport,” is located 

directly across Broad Reach from the subject properties.   

The land upon which the buildings are situated is 

generally above street grade, and features attractive, 

sloping lawns and well-tended landscaping. Under each 

building are approximately forty generously-sized parking 
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spaces arranged in a “drive through” pattern. There are 

additional parking spaces outside the buildings at grade, 

which offer lined and amply-lit parking around the 

perimeter of each structure.  

The buildings are each six-stories tall and contain 

seventy-two one and two-bedroom condominium units. They 

have yellow brick facades, flat roofs and sliding windows 

and balcony doors. Each building has two entryways, which 

are accessed via well-maintained walkways and stairs. The 

interior of each floor is separated into two sections, and 

every floor is set off by a self-closing, metal-clad fire 

door. Each entrance features an arcade that covers the area 

surrounding the entry doors. The doors are plate glass 

flanked by fixed glass panels, and open into relatively 

large vestibules with marble flooring and planters. A 

second set of plate glass doors separates the vestibules 

from the interior lobbies, which are large and well lit. 

Each lobby contains an elevator that reaches all floors 

including the garage level. Adjacent to each elevator is a 

“fire tower,” a stairwell constructed with steel stairways 

and concrete caulked treads. The landing on each floor 

within the stairwell has a window, and the stairwell 

contains emergency lighting. Close to the stairwell are 

small rooms that provide access to trash chutes leading 
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down to a dumpster in the garage. This common area also 

contains storage for each unit.  

The lobbies and common corridors have decorative wall-

to-wall carpeting, incandescent lighting, and small 

fluorescent fixtures above each unit’s door. A sprinkler 

system serves the common areas, but does not extend into 

the individual units. 

Units typically have high quality wall-to-wall 

carpeting in the living rooms and bedrooms, and sheetrock 

walls and ceilings. From the front door, each one-bedroom 

apartment opens into an entryway with a hall closet. Beyond 

the entryway is a relatively large living room that has 

sliding windows. The bedroom is generously sized, as is its 

closet. Each one-bedroom unit also has a balcony.  

Kitchens in the one-bedroom units are close to square 

in shape, and relatively small, lacking eat-in capacity. 

Appliances, which include a stove, combined microwave/range 

hood, refrigerator and dishwasher, are all modern, as are 

the cabinets. Counters are high quality formica, and the 

sinks are stainless steel with two basins.  

The bathrooms have tiled ceramic floors, built-in 

fiberglass tubs with integrated showers, and vanity-style 

sinks above which hang medicine cabinets. Each unit also 

contains a washer and dryer.  
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Two-bedroom units are similar to one-bedroom units 

with the following notable differences beyond the number of 

bedrooms. Each two-bedroom unit has two bathrooms and two 

balconies. The living room area of each two-bedroom unit is 

larger than that of a one-bedroom unit, and more suited to 

accommodating a dining area. The kitchen is also somewhat 

larger, but the level of finish and fixtures is the same as 

in the one-bedroom units. All two-bedroom units are served 

by two HVAC units, each with its own thermostat, whereas 

one-bedroom units have only one HVAC unit.   

Depending on their height or orientation, certain 

units have superb water views, including views of the 

Boston skyline. Other units’ views are obstructed by 

structures, including the Weymouthport Condominiums. In his 

summary appraisal reports, Mr. Dennis stated that neither 

building suffers from deterioration of any type. Nor was he 

aware of any internal or external defects or deferred 

maintenance. 

Mr. Fox testified first on behalf of the appellants. 

Since the early 1970s, Mr. Fox has developed numerous 

condominium projects in the greater Boston real estate 

market. He possesses substantial experience evaluating, 

purchasing and marketing properties of various types, 

including those similar to the subject properties. Mr. Fox 
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described, from his perspective as a real estate developer, 

several issues associated with purchasing the subject 

properties as an economic whole, and reselling them as 

individual condominium units. In particular, Mr. Fox noted 

the need for appropriate pricing, risk associated with 

external market events that may affect salability, variable 

marketing costs, tenancy risks, and what he believed to be 

a reasonable developer’s profit of between twenty and 

twenty-five percent.  

Notwithstanding his extensive experience, Mr. Fox 

acknowledged that he was not familiar with the Weymouth 

condominium market for the fiscal years at issue, and 

stated that he was not able to offer an opinion relating 

thereto. In light of the Board’s ultimate finding regarding 

the subject properties’ highest and best use, the Board 

found that Mr. Fox’s testimony proved to be of virtually no 

probative value toward establishing the fair cash value of 

the subject properties on the relevant valuation dates.     

 The appellants’ second witness, Mr. Dennis, viewed the 

subject properties and, among other factors, considered 

their “shared ownership,” 4 rental history, and the strength 

                                                 
4  Mr. Dennis testified that the appellants were at all relevant times 
owned and controlled by Joseph Iantosca.  No evidence, documentary or 
otherwise, was submitted to support this assertion. Thus, the Board 
could not determine whether Mr. Dennis’s testimony regarding ownership 
and control of the appellants was accurate.  
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of the Weymouth condominium market during the relevant 

time-frame to determine the appropriate method to derive 

the subject properties’ fair cash value. Mr. Dennis based 

his ultimate determination regarding the appropriate 

valuation approach upon his conclusion that the highest and 

best use of the subject properties was “condominium 

conversion” for each of the fiscal years at issue.5 More 

specifically, Mr. Dennis viewed the building at 84-94 Broad 

Reach as an “apartment house” comprised of seventy-two 

rental units, and the units owned by the appellants at 54-

64 Broad Reach as a “virtual apartment complex” within that 

building.6  

 Mr. Dennis opined that the most advantageous market 

sale of the subject properties would be to a single 

investor, a “condominium converter” who would market and 

sell the subject properties as condominiums over time. 

                                                 
5 Mr. Dennis’s opinion regarding the subject properties highest and best 
use for fiscal year 2002 appeared ambiguous in certain respects. Having 
testified that the Weymouth condominium market was “extraordinarily 
active” during the fiscal years at issue, Mr. Dennis noted a subtle 
contrast in market conditions between fiscal year 2002 and the balance 
of the years at issue highlighting “a little bit more of a question 
[regarding fiscal year 2002] because of the general climate of the 
condo market.” He added, however, that even for fiscal year 2002 “there 
[were] reasons to suggest that the conversion of condos was the 
[subject properties’] highest and best use.” Despite the apparent 
ambiguity, and based on the referenced testimony and the narrative 
content of Mr. Dennis’s summary appraisal reports, the Board inferred 
that Mr. Dennis found the subject properties’ highest and best use for 
fiscal year 2002 was “condominium conversion.”   
6  The term “virtual apartment complex”  was coined by Mr. Dennis, and 
has no recognized meaning in the context of real estate valuation, 
whether in statutory or case law, or in authoritative publications upon 
which the Board ordinarily relies. 
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According to Mr. Dennis, the subject properties could not 

be viewed or valued as discrete condominium units for the 

fiscal years at issue. He therefore viewed the assessors’ 

valuation methodology, which arrived at the subject 

properties’ fair cash values by treating the properties as 

discrete condominium units, as wholly inappropriate and 

distortive. 

 Consistent with these views, Mr. Dennis relied 

primarily on what he characterized as the “universally 

recognized Discounted Cash Flow [] technique” to value the 

subject properties. This technique, which incorporated 

certain elements of both the income-capitalization and 

sales-comparison valuation methodologies, was premised upon 

continuing the subject properties’ existing use as income-

producing apartments, with a transition toward condominium 

sales as the market would allow. Mr. Dennis’s discounted 

cash flow methodology was composed of various elements 

including pricing of units, a market absorption rate, 

income and expense allowances, marketing and legal costs, 

“fix-up” costs, developer’s profit, and a discount to allow 

for the time value of money, all of which were integrated 

to derive the “Net Present Value” of the subject properties 

on each of the relevant valuation dates. 
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 Mr. Dennis performed a separate but similar analysis 

for each building. He based the condominium unit pricing 

projections solely on sales that had occurred in 54-64 

Broad Reach. Some portion of these sales had been to 

existing tenants, and the evidence in these appeals did not 

reflect that the properties had been exposed to the market 

prior to sale. Mr. Dennis’s absorption rates, the rates at 

which the properties were sold as condominiums and which 

ultimately dictated the duration of the “condominium 

conversion,” were made without reference to market data, 

and were based on what Mr. Dennis considered “reasonable.” 

 Mr. Dennis incorporated historic data from the subject 

properties to project both the income stream from remaining 

rentals and various expenses, including operating expenses, 

which comprised the majority of expenses included in 

Mr. Dennis’s analysis. These estimations were also made 

without consideration of market data.  

 Mr. Dennis also performed an income-capitalization 

analysis of the subject properties for each of the fiscal 

years at issue. This analysis yielded marginally higher 

indicated values for fiscal year 2002 than his discounted-

cash-flow methodology, which were therefore adopted by 

Mr. Dennis as the subject properties’ indicated values for 

that year. The income-capitalization analysis was otherwise 
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not dispositive in the present appeals, and bore little 

relevance to Mr. Dennis’s central thesis regarding the 

subject properties’ highest and best use, or his primary 

reliance on the discounted-cash-flow methodology which 

flowed from that thesis.  Regardless, certain aspects of 

Mr. Dennis’s income-capitalization methodology were 

noteworthy, particularly as they mirrored his discounted-

cash-flow analysis. More specifically, Mr. Dennis used only 

the subject properties’ historic rental data to derive 

potential gross income. Similarly, he used only the subject 

properties’ actual operating expenses to calculate net 

operating income. Neither the income stream nor the 

expenses incorporated or were tested by market data.     

    Ultimately, Mr. Dennis’s valuation analyses yielded the 

following indicated values: 

 
84-94 Broad  Discounted Income    Indicated 
Reach          Cash Flow      Capitalization   Value 
FY 2002  $12,000,000 $12,200,000   $12,200,000 
FY 2003  $12,600,000 $12,200,000   $12,600,000 
FY 2004  $13,300,000 $12,200,000   $13,300,000 
FY 2005  $15,500,000 $12,200,000   $15,500,000 
FY 2006  $15,500,000 $12,200,000   $15,500,000 
 
 
54-64 Broad Discounted     Income          Indicated 
Reach          Cash Flow      Capitalization   Value  
FY 2002  $6,850,000 $7,100,000   $7,100,000 
FY 2003  $7,200,000 $7,100,000   $7,200,000 
FY 2004  $7,500,000 $7,100,000   $7,500,000 
FY 2005  $8,900,000 $7,100,000   $8,900,000 
FY 2006  $7,500,000 $7,100,000   $7,500,000 
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The Board found that Mr. Dennis’s conclusion regarding 

the highest and best use of the subject properties during 

the fiscal years at issue failed to account for certain 

crucial facts relating to the subject properties and the 

buildings in which they were located. At all relevant 

times, the subject properties were condominiums as a matter 

of law. Further, prior to and during the fiscal years at 

issue, thirty-seven of the buildings’ condominium units had 

been sold, and some had been re-sold. As noted by 

Mr. Dennis, neither of the buildings in question suffered 

from physical deterioration, internal or external defects, 

deferred maintenance, or any other physical deficiency that 

would impair the subject properties’ marketability as 

condominiums. Based on these facts, and in light of the 

acknowledged strength of the Weymouth condominium market, 

the Board could not fairly conclude that the highest and 

best use of the subject properties for the fiscal years at 

issue was as part of apartment complexes, which should be 

converted to condominiums. Rather, the Board found that the 

subject properties’ highest and best use was as 

condominiums, a use for which they legally qualified, to 

which the properties’ were physically well adapted, and the 

weight of the evidence indicated was financially feasible 

and maximally productive. Any viable valuation methodology 
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must be compatible with this finding. Mr. Dennis’s 

discounted-cash-flow methodology, which involved a gradual 

shift from income-producing rental property to condominium 

sales (and which arrived at an estimation of the 

properties’ fair cash value well below the sum of their 

individual fair cash values as condominiums), was not.  

Even if the Board were to have agreed with Mr. Dennis 

regarding the subject properties’ highest and best use, the 

Board found that his discounted-cash-flow methodology was 

flawed in several respects. As a threshold matter, 

virtually all of the income and expense data incorporated 

in Mr. Dennis’s analysis were derived from historic 

information relating to the subject properties, without 

reference to market data to establish that Mr. Dennis’s 

figures represented the properties’ true earning capacity.7 

Mr. Dennis defended this approach, asserting that the 

buildings in which the subject properties were located were 

“remote,” and therefore concluding that the buildings 

constituted their own unique market for which no available 

comparable properties existed. The Board found these 

conclusions dubious at best. The evidence presented did not 

                                                 
7 Mr. Dennis’s income-capitalization analysis suffered from the same 
fundamental flaw, as his rental and expense figures were derived 
without reference to market data, thereby rendering his calculations of 
gross and net income, and ultimately his indicated values for the 
subject properties, unreliable.  
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indicate that the buildings in which the subject properties 

were located were remote so as to constitute a unique and 

discreet market. To the contrary, the Weymouthport 

Condominiums, a large residential complex, which was likely 

a valuable source of market data, was located directly 

across the street from the subject properties. Further, the 

subject properties were easily accessed from Route 3A, a 

major thoroughfare featuring varied commercial properties 

and services, which Mr. Dennis characterized as “three or 

four minutes” from Broad Reach. Given these facts, 

Mr. Dennis’s assertion that the condominiums at 54-64 and 

84-94 Broad Reach were remote and constituted their own 

unique market was not tenable.  

Other aspects of Mr. Dennis’s methodology were 

wanting. His chosen absorption rate was not substantiated 

with market data, but was based upon what he considered 

“reasonable.” Consequently, this rate could not be relied 

upon to accurately reflect the duration of Mr. Dennis’s 

projected “condominium conversion,” or the proportions of 

lease and sale income during the conversion. Further, the 

reliability of his condominium sale price projections was 

questionable given the likely lack of market exposure of a 

portion of the sales used to derive the projections. Absent 

such exposure, the Board could not determine whether the 
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relied upon sales were arm’s-length transactions at fair 

market value. 

 In sum, the Board found that Mr. Dennis’s conclusions 

regarding the highest and best use of the subject 

properties was not supported by the evidence of record, 

thereby rendering his primary valuation methodology of 

virtually no utility in establishing the fair cash value of 

the subject properties on the relevant assessment dates. 

Further, even had use of Mr. Dennis’s discounted-cash-flow 

analysis been warranted, the analysis was substantially 

flawed and therefore could not be relied upon to provide 

probative and credible evidence of the subject properties’ 

fair cash value.8  

   Based on the foregoing, and for the reasons discussed 

in the following Opinion, the Board found that the 

appellants failed to sustain their burden of proving that 

the subject properties’ assessed values exceeded their fair 

cash values for the fiscal years at issue. The Board, 

therefore, decided these appeals for the appellee.  

 

 

 

                                                 
8 Although not necessary to the Board’s decisions in these appeals, the 
same conclusion applies to Mr. Dennis’s income-capitalization analysis, 
which suffered from much the same flaws as his discounted-cash-flow 
analysis.  
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OPINION 

“All property, real and personal, situated within the 

commonwealth . . . shall be subject to taxation.”  

G.L. c. 59, § 2.  The assessors are required to assess real 

estate at its fair cash value determined as of the first 

day of January of each year.  G.L. c. 59, §§ 2A and 38.  

Fair cash value is defined as the price on which a willing 

seller and a willing buyer in a free and open market will 

agree if both of them are fully informed and under no 

compulsion.  Boston Gas Co. v. Assessors of Boston, 

334 Mass. 549, 566 (1956).   

The appellants have the burden of proving that the 

subject properties had a lower value than that assessed. 

“‘The burden of proof is upon the petitioner to make out 

its right as [a] matter of law to [an] abatement of the 

tax.’” Schlaiker v. Assessors of Great Barrington, 

365 Mass. 243, 245 (1974) (quoting Judson Freight 

Forwarding Co. v. Commonwealth, 242 Mass. 47, 55 (1922)). 

“[T]he [B]oard is entitled to ‘presume that the valuation 

made by the assessors [is] valid unless the taxpayer[] 

sustain[s] the burden of proving the contrary.’” General 

Electric Co. v. Assessors of Lynn, 393 Mass. 591, 598 

(1984) (quoting Schlaiker, 365 Mass. at 245). In appeals 

before this Board, a taxpayer “‘may present persuasive 



 ATB 2008-946  

evidence of overvaluation either by exposing flaws or 

errors in the assessors’ method of valuation, or by 

introducing affirmative evidence of value which undermines 

the assessors’ valuation.’” General Electric Co., 393 Mass. 

at 600 (quoting Donlon v. Assessors of Holliston, 389 Mass. 

848, 855 (1983)).   

Regardless of the method employed to determine fair 

cash value, the Board must determine the highest price a 

hypothetical willing buyer would pay to a hypothetical 

willing seller in an assumed free and open market. Irving 

Saunders Trust v. Assessors of Boston, 26 Mass. App. Ct. 

838, 845 (1989).  

The appellants did not directly dispute the assessed 

value attributed to any particular condominium unit among 

the subject properties. Indeed, Mr. Dennis’s discounted- 

cash-flow analysis incorporated projected sale prices for 

individual condominiums that exceeded the subject 

properties’ assessed values on the relevant assessment 

dates. Rather, the appellants urged the Board to view the 

buildings in which the subject properties were located as 

some iteration of apartment buildings, income-producing 

properties with various and substantial costs attendant to 

their proposed gradual sale as condominium units by a 

“condominium converter” who would purchase the properties 



 ATB 2008-947  

as an economic whole. This view, according to Mr. Dennis, 

warranted valuation of the subject properties by use of a 

discounted-cash-flow analysis. This analysis resulted in 

indicated values for the subject properties which were well 

below the sum of their individual condominium values, the 

valuation approach advocated by the assessors. Thus, the 

dispute in the present appeals ultimately centers upon the 

subject properties’ highest and best use as of the relevant 

valuation dates for the fiscal years at issue.  

“[T]he phrase ‘highest and best use’ implies the 

selection of a single use for . . . property and . . . the 

Board is required to make its best judgment as to what that 

use is likely to be, considering all the evidence 

presented.”  New England Telephone and Telegraph Co. v.  

Assessors of Framingham, Mass. ATB Findings of Fact and 

Reports 1988-95, 150. Highest and best use “has been 

defined as the use for which the property would bring the 

most." Tennessee Gas Pipeline Co. v. Assessors of Agawam, 

Mass. ATB Findings of Fact and Reports 2000-859, 875 

(citing Conness v. Commonwealth, 184 Mass. 541, 542-43 

(1903)); Irving Saunders Trust 26 Mass. App. Ct. at 843 

(and the cases cited therein). 

A property's highest and best use must be legally 

permissible, physically possible, financially feasible, and 
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maximally productive. APPRAISAL INSTITUTE, THE APPRAISAL OF REAL 

ESTATE (12th ed. 2001) 305-308; see also Skyline Homes, Inc. 

v. Commonwealth, 362 Mass. 684, 687 (1972);  DiBiase v. 

Town of Rowley, 33 Mass. App. Ct. 928 (1992). In 

determining a property’s highest and best use, 

consideration should be given to the purpose for which the 

property is adapted. See Leen v. Assessors of Boston, 

345 Mass. 494, 504 (1963); Boston Gas, 334 Mass. at 566. In 

this regard, property cannot be valued on the basis of 

hypothetical or future uses that are remote or speculative. 

See Skyline Homes, 362 Mass. at 687; Tigar v. Mystic River 

Bridge Authority, 329 Mass. 514, 518 (1952); Salem Country 

Club, Inc. v. Peabody Redevelopment Authority, 21 Mass. 

App. Ct. 433, 435 (1986).   

The present appeals involve some 115 units that were, 

at all relevant times, owned as condominiums by the 

appellants. Mr. Dennis contended that this ownership was 

simply a matter of legal status, and that the market, not 

the form of ownership, dictated the fair cash value of the 

subject properties. The Board agrees with the proposition 

that the market is determinative of value, and in more than 

one instance has found that properties fulfilled the legal 

requirements for sale as condominiums, but the attendant 
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facts, on balance, did not warrant a finding that 

condominium use was their highest and best use.  

In Francis J. La Rovere III et al. v. Assessors of 

Everett, Mass. ATB Findings of Fact and Reports 1989-100, 

the Board considered valuation of a twenty-nine-unit 

apartment building for which a Master Deed establishing the 

units’ legal status as condominiums had been recorded prior 

to the fiscal years at issue. Several factors led the Board 

to reject the assertion that the highest and best use of 

the property was as condominiums, including that not one of 

the units had been sold and the “Master Condominium 

documents” had been recorded as a protective measure in 

anticipation of an ordinance which might restrict 

condominium conversion. The Board also emphasized the 

building’s functional obsolescence and lack of amenities, 

both of which diminished the feasibility of selling the 

building’s units as condominiums. Thus, the Board found 

that the highest and best use of the property was as an 

apartment building. Id. at 103. 

Similarly, in M.J. Realty Trust et al. v. Assessors of 

Reading, Mass. ATB Findings of Fact and Reports 1986-443, 

the owners of a 92 unit garden apartment complex had filed 

a Master Deed for condominium use approximately two years 

prior to the valuation dates at issue, but had sold none of 



 ATB 2008-950  

the units. Moreover, the Board found that the location of 

the complex was not desirable, and the buildings suffered 

from various structural deficiencies. The facts, taken 

together, led the Board to find that the units were not 

suitable for sale as condominiums, and that their highest 

and best use was as a part of a residential apartment 

complex. Id. at 448.  

The present appeals are similar to the cited cases 

only to the extent that the legal prerequisites to the sale 

of the subject properties as condominiums have been 

satisfied. Otherwise, the facts of the present appeals are 

distinct. As a threshold matter, there is no dispute that 

the highest return from any given unit among the subject 

properties would have been realized from its sale as a 

condominium. Additionally, more than half of the 

condominium units at 54-64 Broad Reach were sold prior to 

and during the fiscal years at issue. Further, as noted by 

Mr. Dennis, neither building suffered from deterioration of 

any type, nor was Mr. Dennis aware of any internal or 

external defects or deferred maintenance. Neither were 

there other physical factors which might impair the 

appellants’ ability to sell a given condominium unit. 

Collectively, these facts indicate that the subject 

properties were well adapted for use as condominiums. Such 
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use had commenced and substantially progressed prior to and 

during the fiscal years at issue, and was therefore neither 

hypothetical nor remote. Moreover, not only was the subject 

properties’ use as condominiums indisputably legally 

permissible and physically possible, but the Board found 

that the evidence of record, taken as a whole, indicated 

that it was financially feasible and maximally productive.  

In sum, the Board found and ruled that the subject 

properties’ highest and best use for the fiscal years at 

issue was as condominiums, consistent with their legal 

status, the prior sale of many of the units at 54-64 Broad 

Reach, the strength of the Weymouth condominium market, and 

the absence of factors which would diminish their 

marketability as condominiums. Thus, the appellants’ chosen 

valuation methodology, which was premised on a different 

highest and best use and involved gradual absorption of  

the subject properties into the condominium market, was not 

a reliable indicator of the properties’ fair cash value for 

the fiscal years at issue.  

As noted above, were the Board to have agreed with the 

appellants’ conclusion regarding the subject properties’ 

highest and best use, the discounted-cash-flow valuation 

methodology relied upon by Mr. Dennis to value the subject 

properties was wanting in several important respects. 
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Generally, real estate valuation experts, 

Massachusetts courts, and this Board rely upon three 

approaches to determine the fair cash value of property: 

income capitalization; sales comparison; and cost 

reproduction. Correia v. New Bedford Redevelopment 

Authority, 375 Mass. 360, 362 (1978).  The discounted-cash 

flow-analysis has never been relied upon by the Board as a 

primary valuation methodology. Regardless, assuming that 

the analysis is theoretically viable, its application by 

Mr. Dennis was substantially flawed.  

To provide affirmative evidence of the subject 

properties’ fair cash value, Mr. Dennis’s discounted-cash- 

flow methodology must be reflective of the market in all 

relevant respects. For example, the income stream used by 

Mr. Dennis to project rental income during the conversion 

process must reflect the property’s earning capacity or 

market rental value. Cf. Pepsi-Cola Bottling Co., 397 Mass. 

447, 451 (1986). It is the earning capacity of real estate, 

rather than its actual income, which is probative of fair 

market value. See Assessors of Quincy v. Boston 

Consolidated Gas Co., 309 Mass. 60, 64 (1941).  

Mr. Dennis, relying upon the propositions that the 

subject properties were remote, and therefore the buildings 

in which they were located constituted their own unique 
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market, incorporated only the properties’ historic rental 

data to arrive at his projected rental income stream. The 

Board found that Mr. Dennis’s propositions were unfounded 

and contradicted by the evidence, which demonstrated close 

proximity of Weymouthport Condominiums, a large residential 

complex, and easy access provided by Route 3A. These facts 

compel reference to and incorporation of data from the 

market to demonstrate the subject properties’ earning 

capacity during the fiscal years at issue. Mr. Dennis made 

no such reference and incorporated no such data in his 

rental income projections. Consequently, the Board found 

that Mr. Dennis’s projections were speculative and not 

reliable.   

Mr. Dennis’s estimation of operating expenses, which 

comprise the majority of expenses incorporated in his 

analysis, is similarly flawed. These expenses, like the 

properties’ income stream, should reflect the market. Cf.  

General Electric Co. 393 Mass. at 610. Mr. Dennis, however, 

considered only the subject properties’ historic operating 

expenses in his analysis, thereby rendering his expense 

estimation speculative. Similarly, Mr. Dennis’s chosen 

absorption rate was not substantiated with market data, but 

was based upon what he considered “reasonable.” 

Consequently, this rate could not be relied upon to 
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establish the duration of Mr. Dennis’s projected 

“condominium conversion,” the proportions of lease and sale 

income during the conversion process, and ultimately the 

net present values derived from the analysis. 

Mr. Dennis’s singular reliance on sales in 54-64 Broad 

Reach to establish his condominium sale price projections 

also undermined the reliability of those projections. 

Without market exposure, which a portion of the sales 

likely did not receive, a substantial question arises as to 

whether the relied upon sales were arm’s-length 

transactions at fair market value. See, e.g. American 

House, LLC v. Assessors of Greenfield, Mass. ATB Findings 

of Fact and Reports 2005-39. 

The validity of a final estimate of market value 

depends to a great extent on how well it can be supported 

by market data; see THE APPRAISAL OF REAL ESTATE at 134, and 

Mr. Dennis’s discounted-cash-flow methodology evidenced a 

dearth of such data. Absent such reference points, the 

Board found and ruled that Mr. Dennis’s analysis was 

inherently flawed. 

 In reaching its opinion of fair cash value in these 

appeals, the Board was not required to credit the testimony 

of any particular witness or to adopt any particular method 

of valuation that an expert witness suggested.  Rather, the 
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Board could accept those portions of the evidence that the 

Board determined had more convincing weight. 

Foxboro Associates v. Assessors of Foxboro, 385 Mass. 679, 

683 (1982); New Boston Garden Corp. v. Assessors of Boston, 

383 Mass. 456, 473 (1981); Assessors of Lynnfield v. 

New England Oyster House, Inc., 362 Mass. 696, 702 (1972). 

“The credibility of witnesses, the weight of the evidence, 

and inferences to be drawn from the evidence are matters 

for the [B]oard.” Cummington School of the Arts, Inc. v. 

Assessors of Cummington, 373 Mass. 597, 605 (1977).  

Applying these principles, the Board selected the most 

probative evidence in the record regarding the subject 

properties’ valuation for the fiscal years at issue. In 

this regard, the Board found and ruled that the properties’ 

highest and best use for each of the fiscal years at issue 

was as condominiums, and that the appellants’ conclusion 

regarding the properties’ highest and best use was not 

supported by the evidence. Thus, use of the discounted-

cash-flow valuation approach favored by the appellants was 

unwarranted. Even if such use had been justified, the 

Board found that Mr. Dennis’s analysis was fatally flawed. 

Thus, the Board found and ruled that the evidence presented 

by the appellants was not sufficiently reliable to 

constitute affirmative evidence of the subject property’s 
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fair cash value, and the appellants failed to meet their 

burden of proving that the subject properties were 

overvalued for the fiscal years at issue. 

On this basis, the Board decided the present appeals 

for the appellee.    
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