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This is an appeal under the formal procedure pursuant 

to G.L. c. 62C, § 39, from the refusal of the Commissioner 

of Revenue (“Commissioner”) to abate public service 

corporation excises assessed against Utelcom, Inc. 

(“Utelcom”) for tax years 1993 and 1994 (the “tax years at 

issue”). 

Commissioner Gorton heard the appeal and was joined in 

the decision for the appellee by former Chairman Burns and 

Commissioners Scharaffa and Rose. 

These findings of fact and report are made at the 

requests of the appellant and the appellee pursuant to 

G.L. c. 58A, § 13 and 831 CMR 1.32. 

 

Kathleen King Parker, Esq. and Laurence D. Pierce, 

Esq. for the appellant. 

 

Andrew P. O’Meara, Esq. and Daniel A. Shapiro, Esq. 

for the appellee. 
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FINDINGS OF FACT AND REPORT 

 On the basis of a stipulation and exhibits and 

testimony submitted during the hearing of this appeal, the 

Appellate Tax Board (“Board”) made the following findings 

of fact.   

Utelcom, a corporation organized as a business 

corporation under the laws of the State of Kansas, was a 

limited partner of Sprint Communications Company, L.P. (the 

“Sprint Limited Partnership”).  Utelcom directly owned a 

4.94% limited partnership interest in the Sprint Limited 

Partnership and indirectly, through its wholly-owned 

subsidiary, Sprint International Communications 

Corporation, owned an additional 1.94% interest in the 

Sprint Limited Partnership.  Utelcom thus owned nearly 7% 

of the Sprint Limited Partnership as a limited partner.  

The general partner of Sprint Limited Partnership was U.S. 

Telecom, Inc. (“U.S. Telecom”), a Kansas corporation.  The 

general partner and the other limited partners of Sprint 

Limited Partnership, including Utelcom, were all wholly-

owned, directly and indirectly, subsidiaries of Sprint 

Corporation (“Sprint”), a publicly-traded Kansas 

corporation.   



 ATB 2005-11 

The Sprint Limited Partnership provided long distance 

telephone service in Massachusetts during the tax years at 

issue.  It maintained a place of business and owned 

property in Massachusetts at all relevant times.  The 

Sprint Limited Partnership filed a United States 

Partnership Return of Income, Form 1065, for federal tax 

purposes during the tax years at issue.  The Commissioner 

treated the Sprint Limited Partnership as a telephone 

company for purposes of real estate taxation, centrally 

valuing its personal property under G.L. c. 59, § 39. 

On March 17, 1997, after receiving from the 

Commissioner a Notice of Failure to File, Utelcom filed a 

Massachusetts corporate excise tax return, Form 355-B, 

under protest, for each of the tax years at issue and paid 

the tax shown thereon as due, which it contended was $456, 

the minimum corporation excise.  The Commissioner conducted 

an audit of Utelcom’s tax returns and issued a Notice of 

Intention to Assess (“NIA”) on September 27, 1997, 

proposing additional assessments of corporation excises.  

At a conference before the Commissioner’s Appeal and Review 

Bureau, the appellant argued that, if it were taxable in 

Massachusetts, a premise that it disputed, then it should 

have been taxable as a utility corporation under 

G.L. c. 63, § 52A, by virtue of its being a partner in 
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Sprint Limited Partnership, a utility corporation doing 

business in Massachusetts.   

The Commissioner ultimately determined that Utelcom 

was subject to tax under G.L. c. 63, § 52A as a utility 

corporation.  The Commissioner thus sent the appellant a 

revised NIA.  By Notice of Assessment (“NOA”) dated 

December 15, 1998, the Commissioner assessed Utelcom 

additional public service corporation franchise tax for tax 

year 1994.  Utelcom paid the additional assessment in full 

on January 14, 1999.  On May 21, 1999, Utelcom filed 

applications for abatement requesting abatement for the tax 

years at issue in the total tax amount of $20,491 ($456 for 

tax year 1993, which Utelcom paid with the return filed 

under protest, and $20,035 for tax year 1994), plus 

interest and penalties.  By notice dated July 19, 2001, the 

Commissioner denied the applications for abatement.
1
  

Utelcom then seasonably filed its petition with the Board.  

On the basis of these facts, the Board found it had 

jurisdiction over this appeal. 

For the reasons stated in the following Opinion, the 

Board found that Utelcom, as a limited partner in the 

                                                 
1
  Form CA-6, the Application for Abatement signed by the taxpayer, 

provides that “[c]onsent is hereby given, pursuant to Chapter 58A, 

Section 6, for the Commissioner of Revenue to act upon this application 

after six months from the date of filing.”  The appellant did not 

strike this portion of Form CA-6, nor did it later withdraw this 

consent. 
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Sprint Limited Partnership, was “doing business” in the 

Commonwealth and, therefore, was subject to Massachusetts 

utility corporation excise for the tax years at issue.  

Accordingly, the Board issued a decision for the appellee 

in this appeal. 

 

OPINION 

Utility corporations “doing business” in the 

Commonwealth are subject to tax pursuant to G.L. c. 63, 

§ 52A.  It is undisputed that the Sprint Limited 

Partnership was “doing business” in the Commonwealth and 

accordingly was subject to the utility corporation excise.  

The issue in this appeal was whether Utelcom’s holding of a 

limited partnership interest in the Sprint Limited 

Partnership constituted “doing business” for purposes of 

§ 52A and thus subjected the nonresident limited partner to 

the Massachusetts utility corporation excise.  Stated 

another way, the Board addressed whether Sprint Limited 

Partnership’s business could be attributed to the 

appellant, thereby providing nexus for Massachusetts to tax 

the appellant on its income earned as a limited partner of 

the partnership.     

For personal income tax purposes, a non-resident 

limited partner of a partnership engaged in business in 
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Massachusetts is taxable on his or her distributive share 

of partnership income.  See Neese v. Commissioner of 

Revenue, 9 Mass. App. Tax Bd. Rep. 103 (1987).  In Neese, 

the Board rejected the Commissioner’s argument that a 

limited partner was not engaged in the business of the 

partnership and, therefore, was not entitled to claim his 

distributive share of partnership losses as a deduction on 

his nonresident income tax return.  Relying on G.L. c. 62, 

§ 5A, which provides for taxation of all income 

“effectively connected with . . . any trade or business 

. . . carried on by the taxpayer in the commonwealth,” and 

on § 17, which provides for taxation of nonresident 

individuals on their “distributive share of [partnership] 

income or loss and of any item of deduction or credit,” the 

Board ruled that nonresident limited partners are subject 

to individual income tax on their distributive shares of 

partnership income and losses unless specifically excluded.
2
  

Id. at 108.  The Board rejected any distinction between 

general and limited partners for these purposes: “[f]rom 

our examination of all the pertinent statutes, as set forth 

above, nothing, on the facts of this appeal, seems to turn 

on whether the nonresident taxpayer is a limited partner or 

                                                 
2
 While § 17 provides a specific exclusion for income from a limited 

partnership “engaged exclusively in buying, selling, dealing in or 

holding securities in its own behalf and not as a broker,” this 

exception was not relevant to that appeal. 



 ATB 2005-15 

a general partner in a Massachusetts limited partnership 

engaged in a business.”  Id. at 107.   

The Board followed this holding in Katz v. 

Commissioner of Revenue, 24 Mass. App. Tax Bd. Rep. 59, and 

in Deveau v. Commissioner of Revenue, 24 Mass. App. Tax Bd. 

Rep. 299 (1998).  In Katz, the Board found nexus to tax the 

appellant, a nonresident limited partner, on his 

distributive share of partnership income earned from the 

sale of partnership property located in the Commonwealth.  

Pursuant to G.L. c. 62, § 5A and § 17, the appellant was 

taxable on the gain “to the same extent as if the gain were 

received directly by the Appellant and his wife.”  24 Mass. 

App. Tax Bd. Rep. at 61.  In Deveau, the Board found nexus 

for the Commonwealth to tax a nonresident individual 

partner, ruling that “if a partnership is engaged in 

business in the Commonwealth and generates income from such 

activities, the partners are engaged in business and their 

share of the partnership proceeds is subject to the 

personal income tax.”  24 Mass. App. Tax Bd. Rep. at 304, 

citing Neese, 9 Mass. App. Tax Bd. Rep. at 109.  The Board 

made no distinction between general and limited partners in 

this regard.   

The issue in the instant appeal was whether the 

principle in Neese -- that an individual limited partner 
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will be subject to tax on income earned by a partnership 

engaged in business in the Commonwealth –- also applied to 

income earned by a corporate limited partner that was 

subject to the utility corporation excise.  G.L. c. 63, 

§ 52A, the section pertaining to utility corporations, 

provides that an entity will be subject to tax in the 

Commonwealth if it is “doing business” in the Commonwealth, 

a term that “include[s], without limiting its generality, 

in the case of an incorporated railroad or railway company 

subject to chapter one hundred and sixty, the leasing of 

all or substantially all of its physical properties.”  The 

appellant was not an incorporated railroad or railway 

company.  However, contrary to the appellant’s argument, 

this provision does not limit the meaning of “doing 

business,” because the provision itself provides that it is 

to apply “without limiting its generality.”   

Since § 52A does not offer a specific definition of 

“doing business,” other than extending what it includes, 

the Board looked to other provisions within Chapter 63 for 

guidance.  G.L. c. 63, § 39 provides that “doing business 

shall mean and include each and every act, power, right, 

privilege, or immunity exercised or enjoyed in the 

commonwealth, as an incident to or by virtue of the powers 

and privileges acquired by the nature of such 



 ATB 2005-17 

organizations.”  This definition is broad enough to include 

earning income from a limited partnership interest, because 

the receipt of income as an investor constitutes the 

enjoyment of privileges from a state.  See, e.g., 

International Harvester v. Wisconsin Dep’t of Tax’n, 

322 U.S. 435, 441-42 (1944) (upholding a tax on a 

nonresident shareholder on dividends received from a 

corporation doing business in Wisconsin, finding the 

earning of income to be “subject to state regulation” and 

“within the protections of the state and entitled to the 

numerous other benefits which it confers”); see also Borden 

Chemicals and Plastics, L.P. v. Zehnder, 726 N.E.2d 73, 79 

(Ill. App. Ct. 2000) (ruling that a limited partner’s 

“connection to Illinois is not only its partnership 

interest in the entity that availed itself of the laws of 

Illinois, but also [its] receipt of distributable income 

earned in Illinois”).  Therefore, the Board ruled that 

under the § 39 definition of “doing business,” there was 

sufficient nexus to tax the appellant on its distributive 

share of income received from the Sprint Limited 

Partnership. 

The appellant argued that the definition for “doing 

business” in § 39 should not apply to § 52A, because § 52A 

already provides its own definition for that term.  
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However, the Board first found that, as explained above, 

§ 52A does not define “doing business” but merely extends 

what the term includes.  Second, the rules of statutory 

construction require that the same phrase found in 

different sections of a chapter should have the same 

meaning throughout the chapter unless specifically provided 

otherwise.  Plymouth County Nuclear Information Committee, 

Inc. v. Energy Facilities Siting Council, 374 Mass. 236 

(1978) (“[I]n the absence of a plain contrary indication, a 

word used in one part of a statute in a definite sense 

should be given the same meaning in another part of the 

same statute.”).  Moreover, § 52A merely provides a 

particular example, not applicable to the appellant, which 

is offered “without limiting [the] generality” of the term 

“doing business.”  The Board found no conflict between the 

two provisions as they apply to the appellant, and 

accordingly ruled that the definition for “doing business” 

in § 39 also applied to § 52A as applied to the appellant. 

The appellant also argued that the business of Sprint 

Limited Partnership should not be attributed to it, because 

§ 52A does not explicitly attribute the business of a 

partnership to a corporate utility partner.  However, even 

in the absence of explicit cross-references, the courts and 

the Board read § 17 together with a relevant taxing statute 
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to apply the partnership attribution rules to a given tax 

situation.  See, e.g., Neese, 9 Mass. App. Tax Bd. Rep. at 

106-7 (referencing § 17 to attribute the income of a 

partnership to an individual partner, thereby subjecting 

the income to tax under § 5A).  Utelcom essentially argued 

that the so-called “aggregate theory”
3
 embodied in 

G.L. c. 62, § 17 should not apply to corporate utility 

partners even though it applies to other Massachusetts 

partners.  See Bernstein v. State Tax Commission, 

ATB Docket Nos. 60796, 60797, 60823 (“By St. 1966 c. 698 

Massachusetts changed radically its treatment of the 

taxation of partnerships and partners by abandoning the 

“entity” theory, so called, and apparently putting 

Massachusetts on a basis very much like the federal IRC 

which taxes only the individual partner.”).  See also 

Deveau, 24 Mass. App. Tax Bd. Rep. at 304 (finding that “if 

a partnership is engaged in business in the 

Commonwealth . . . the partners are engaged in business and 

their share of the partnership proceeds is subject to the 

personal income tax”), citing Neese, 9 Mass. App. Tax Bd. 

Rep. at 109.  The Board rejected the appellant’s argument 

                                                 
3
 The aggregate theory treats a partnership as an aggregate of its 

partners by attributing the business and the income of the partnership 

to the partners.  The opposing theory is the entity theory, which 

treats a partnership as a separate, taxable entity apart from its 

partners.   
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and ruled that the attribution rule of § 17 applies to 

corporate utility partners that receive distributive share 

income subject to tax under § 52A.   

Moreover, the Board found that the appellant benefited 

from the aggregate theory when the business of Sprint 

Limited Partnership was attributed to it, enabling the 

appellant to obtain the more favorable tax treatment of a 

utility corporation under § 52A.  If the business of the 

partnership were not attributable to the partners, they 

would be subject to the corporation excise, not the public 

service corporation franchise tax.  The Board found that 

consistent application of the tax provisions requires that 

the appellant also be found to have nexus with 

Massachusetts by the attribution of the business of the 

Sprint Limited Partnership to Utelcom, its limited partner.  

Kargman v. Commissioner of Revenue, 389 Mass. 784, 788 

(1983) (“Statutes which do not necessarily conflict should 

be construed to have consistent directives so that both may 

be given effect, Rock v. Massachusetts Comm'n Against 

Discrimination, 384 Mass. 198, 203 (1981), and statutes 

should be interpreted as a whole to constitute a consistent 

and harmonious provision, Milton v. Metropolitan Dist. 

Comm'n, 342 Mass. 222, 225 (1961); Bolster v. Commissioner 

of Corps. & Taxation, 319 Mass. 81, 84-85 (1946).”).  

http://www.lexis.com/research/buttonTFLink?_m=6c45cb8ac7fc5f7000028a142e857bec&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b389%20Mass.%20784%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=24&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b384%20Mass.%20198%2cat%20203%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVlz-zSkAA&_md5=02284a8fded212422e6f1107a6056a49
http://www.lexis.com/research/buttonTFLink?_m=6c45cb8ac7fc5f7000028a142e857bec&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b389%20Mass.%20784%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=24&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b384%20Mass.%20198%2cat%20203%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVlz-zSkAA&_md5=02284a8fded212422e6f1107a6056a49
http://www.lexis.com/research/buttonTFLink?_m=6c45cb8ac7fc5f7000028a142e857bec&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b389%20Mass.%20784%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=25&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b342%20Mass.%20222%2cat%20225%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVlz-zSkAA&_md5=7d32a35764f97eb7b6356c5de009493d
http://www.lexis.com/research/buttonTFLink?_m=6c45cb8ac7fc5f7000028a142e857bec&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b389%20Mass.%20784%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=25&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b342%20Mass.%20222%2cat%20225%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVlz-zSkAA&_md5=7d32a35764f97eb7b6356c5de009493d
http://www.lexis.com/research/buttonTFLink?_m=6c45cb8ac7fc5f7000028a142e857bec&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b389%20Mass.%20784%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=26&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b319%20Mass.%2081%2cat%2084%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVlz-zSkAA&_md5=d3e4d094ac5c857a2804d8de226bae6b
http://www.lexis.com/research/buttonTFLink?_m=6c45cb8ac7fc5f7000028a142e857bec&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b389%20Mass.%20784%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=26&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b319%20Mass.%2081%2cat%2084%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVlz-zSkAA&_md5=d3e4d094ac5c857a2804d8de226bae6b
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Accordingly, the Board found and ruled that the taxation of 

the distributive share income earned by Utelcom is 

consistent with the legislative intent to tax partnership 

income at the partner’s level.   

Contrary to the appellant’s argument, the Board found 

no conflict between the decisions of Commissioner of 

Revenue v. Dupee, 423 Mass. 617 (1996) and Cohen v. 

Commissioner of Revenue, 18 Mass. App. Tax Bd. Rep. 28 

(1995) and its decision in the instant appeal.  In Dupee, 

the court held that the attribution language of G.L. c. 62, 

§ 17A
4
 did not apply to tax a shareholder on his share of 

gain from the sale of an S-corporation’s interest, because 

the gain at issue was not a distributive share from the S-

corporation to the shareholder.  Dupee, 423 Mass. at 623.  

Similarly, the Board in Cohen found that where income is 

earned by the partner directly rather than being “passed 

through” to the partners, the attribution rules in § 17 do 

not apply, because “this concept is applicable only in the 

context of ‘distributive share’ income.”  Cohen, 18 Mass. 

App. Tax Bd. Rep. at 36-7.  It is undisputed that the gain 

at issue here was distributive share income.  Accordingly, 

the decisions of Dupee and Cohen did not apply. 

                                                 
4
 Section 17A is similar to § 17, but specifically governs S-

corporations rather than partnerships.  
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Conclusion 

 As a limited partner in a partnership doing business 

in the Commonwealth, Utelcom was also doing business in 

Massachusetts for purposes of § 52A.  Therefore, Utelcom 

had nexus with the Commonwealth and was subject to tax on 

its distributive share of partnership income earned in 

Massachusetts.  Accordingly, the Board issued a decision 

for the appellee in this appeal. 
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    By:_______________________________ 
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