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 On January 1, 2000, the appellant, Mayflower Liberty Tree, 

L.L.C.,
1
 was the assessed owner of the property, known as the 

“Liberty Tree Mall,” located at 100 Independence Way in the Town 

of Danvers.  The Liberty Tree Mall (“Mall”) is situated on 83.53 

acres of land improved with 900,317 square feet of gross 

leasable area on seven separately assessed parcels.  It is 

comprised of a contiguous mall area with two department store 

anchors, as well as several free-standing structures including a 

retail strip center.  Historically, the Mall has been classified 

as a regional shopping center.
2
   

 The portion of the Mall on appeal (“subject property” or 

“subject”) consists of only one parcel, denominated Map 63, Lot 

004 in the records of the Danvers’ Board of Assessors 

(“assessors”).  The subject property is sited on 37.12 acres of 

land and contains 417,330 square feet of gross leasable area.
3
  

                                                 
1
 At all relevant times, Mayflower Liberty Tree, L.L.C. held title to the Mall 

for Simon Property Group (“Simon”).  
2
 On page 8 of his appraisal report, entered into evidence as Exhibit 5, the 

appellant’s real estate valuation expert, Donald P. Bouchard, includes the 

Urban Land Institute’s definition for a regional shopping center, which, for 

purposes of this appeal, the Board adopted: 

The regional center provides for general merchandise, apparel, 

furniture and home furnishings in depth and variety, as well as a 

range of services and recreational facilities.  It is built 

around one or two full line department stores of generally not 

less than 75,000 square feet.  In theory, its typical size for 

definitive purposes is 500,000 square feet of gross leaseable 

area; in practice, it may range from 250,000 to more than 900,000 

square feet.  The regional center provides services typical of a 

business district yet not as extensive as a super regional 

center. 
3
 The record contains some discrepancies regarding the subject property’s 

total gross leaseable area and the gross leaseable areas for the various 

categories of tenants.  The Board adopted the appellant’s real estate 
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Measured by land area, the subject contains almost forty-five 

percent of the Mall.  Measured by gross leasable area, the 

subject contains slightly more than forty-six percent of the 

Mall.
4
  Four major stores, numerous line tenants, various kiosks, 

a food court, and a theater comprise the subject property’s 

total gross leasable area.  The area occupied by each type of 

tenant is summarized in the following table. 

Type of Tenant Area Leased 

(square feet) 

Major Stores  

     Marshalls      46,898 

     The Sports Authority      43,802 

     Old Navy      20,125 

     A.C. Moore      19,680 

     Total     130,505 

Line Tenants      190,779 

Food Court       9,316 

Kiosks         720 

Theater      86,010 

  

TOTAL     417,330 

The subject property is primarily concrete block 

construction.  It has load bearing masonry walls with steel 

columns and steel truss roofing supports with metal decking.  

                                                                                                                                                             
valuation expert’s measurements as the most reliable given his overall 

familiarity with the property.   
4
 The six parcels that comprise the rest of the Mall not on appeal are listed 

in the table below:  

Occupant Map-Lot Land Area              

 (acres) 

Building Area 

(square feet) 

Ann & Hope 63-005  20.100   219,290 

Target 63-003  11.512   137,316 

Best Buy 63-019   4.570    45,160 

Staples 58-110   3.660    40,503 

Strip Center 63-016   4.780    40,718 

None (Ring Road) 58-111   1.783      0 
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The roof is primarily membrane covered.  The subject was built 

in 1972 with additional construction and renovations in 1983, 

1993, 1998 and 1999.  It has smoke detectors and is sprinklered.  

Loading is conducted via grade-level rear doors to tenant spaces 

and along utility corridors.   

Tenant spaces contain wall board with a variety of 

finishes.  The ceilings include acoustical tiles, decorative 

tile, open trusses, finished wall board, and some common area 

skylights.  There is limited fenestration.  One set of public 

restrooms is located near the food court.  The theater has its 

own restrooms.   

The Mall is subject to a number of easements for utilities, 

access, and drainage; none of them detrimentally affect the 

existing use on the subject property.  The subject has extensive 

frontage along Endicott Street, Independence Way, and 

Constitution Lane and excellent visibility and access to Route 

128.  All utilities, including municipal water and sewer, serve 

or are available to the site.   

On December 29, 2000, Danvers’ Treasurer/Collector sent out 

the actual real estate bills for fiscal year 2001.  The 

assessors valued the subject property at $64,186,600 and 

assessed a real estate tax, at the rate of $16.99 per thousand, 

in the amount of $1,083,469.81.  The appellant timely paid the 

tax.  On January 31, 2001, the appellant timely filed its 
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application for abatement with the assessors.  On February 20, 

2001, the assessors denied the application, and, on May 11, 

2001, the appellant seasonably filed its appeal with the 

Appellate Tax Board (“Board”).  On the basis of these facts, the 

Board found that it had jurisdiction to hear and decide this 

appeal.   

 By deed dated December 10, 1999, the appellant acquired 

title to the subject property from the Liberty Tree Mall Limited 

Partnership.  The portfolio sale included thirteen other malls 

located in four states.  The total consideration paid for the 

fourteen mall properties was $1,713,000,000.  The sellers
5
 

allocated the sale prices to the fourteen properties.   

The $71,905,239 consideration stated in the deed 

transferring the subject property and nearby strip center to the 

appellant included securities, cash, and assumed debt.  Certain 

tangible and intangible assets valued at 21.48 percent of the 

consideration for the conveyance (or approximately $15,445,245) 

were part of the sale, as well.
6
  The transaction involved 

leased-fee rights.
7
  Under the circumstances, and as discussed in 

                                                 
5
 There were many different entities with legal and/or beneficial interests in 

the fourteen shopping center properties that comprised the portfolio sale.    
6
 The buyer and seller agreed on that allocation, which was “based upon an 

analysis completed by an independent consultant.”   
7
 Leased-fee sales are sales of rentable property with leases in place, which, 

depending on the age and terms of the lease, may not represent market rents 

as of the relevant valuation dates.  The purchase price of such property, 

therefore, will be affected by the income flow from the existing leases.  A 

fee-simple analysis assumes that the property is leased at current market 

rates.  Northshore Mall Limited Partnership v. Board of Assessors of the City 
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greater detail infra, neither of the parties’ real estate 

valuation experts relied on the sale for finding the fair cash 

value of the subject property for the fiscal year at issue.  

While the Board recognized that the sale and its related 

documents bore some relevance to the proceedings, the Board, for 

reasons which also are discussed in greater detail infra, did 

not rely on it to determine the subject property’s fee-simple, 

fair market value.    

 The appellant presented its case-in-chief through the 

testimony of Cynthia Kernan, vice president of leasing for Simon 

Property Group, and the testimony and appraisal report of Donald 

Bouchard, whom the Board qualified, without objection, as a real 

estate valuation expert.  In support of the assessment, the 

assessors offered the testimony and appraisal report of Charles 

R. Haven, whom the Board also qualified as a real estate 

valuation expert.   

 For the eighteen years prior to the hearing, Ms. Kernan had 

supervised the leasing function for all of Simon’s (or its 

predecessors’) eighteen shopping centers in New England, 

including the Mall.
8
  In her testimony, she first described the 

leasing process at, and the physical layout of, the Mall as of 

                                                                                                                                                             
of Peabody, 2004 Mass. ATB Adv. Sh. 195, 215, footnote 14 (Docket No. 

F232041, etc., June 16, 2004), affirmed, No. 04-P-1279 (Mass. App. Ct. May 

23, 2005). The evidence did not establish that the leases in existence at the 

time of the sale of the Mall were necessarily equivalent to market rents.   
8
 Simon acquired most of these properties, along with Ms. Kernan’s services, 

in 1999.   
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January 1, 2000.  She identified existing and so-called credit 

tenants whose leases were financeable and who, because of their 

viability, tended to attract other tenants.  She also 

acknowledged a high number of temporary tenants who leased 

otherwise vacant space for short terms at lower rents without 

paying common area maintenance (“CAM”) charges.  Ms. Kernan 

discussed several tenants who left or relocated within the Mall 

after the expiration of their leases in 1999, 2000, or 2001.  

She also explained that most of the tenants who extended or 

signed new leases for space at the Mall only did so at reduced 

rents.  According to Ms. Kernan, the line-store retailers did 

not regard the spaces near the theater at one end of the Mall 

and Anne & Hope at the other as particularly viable retail 

locations because both the theater and Ann & Hope were 

destination locations, which did little to generate potential 

customers for the Mall’s smaller retail occupants.  Only three 

kiosks rented space at the subject property.     

 Ms. Kernan also testified about the difficulty the Mall’s 

management company experienced in attempting to lease space to 

retailers at the Mall.  Some of the problems encountered 

included the Mall’s lack of traditional anchors, its location in 

the shadow of the Northshore Mall in Peabody, its reputation as 

a promotional shopping center, its relatively high occupancy 
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costs as a percentage of gross sales, and its existing stores’ 

inconsistent sales histories.   

 The appellant’s second and final witness was its real 

estate valuation expert, Donald P. Bouchard.  The appellant 

retained Mr. Bouchard to determine the value of the fee-simple 

rights in the subject property as of January 1, 2000.  To 

complete this task, Mr. Bouchard investigated the Mall’s 

development history, the mall marketplace, both the subject and 

comparable mall properties’ relevant rental histories, the 

Mall’s physical issues and functional obsolescence, and the 

notion of business enterprise value (“BEV”) as it pertained to 

the subject property.  Mr. Bouchard inspected the Mall, its 

geographic area, and comparable malls.  He also reviewed Mall 

and comparable mall information from historical financial 

records and national publications and compilations such as: 

Cushman & Wakefield’s National Advisory Group’s database and 

Outlook Report; Korpacz Real Estate Investors Survey (“Korpacz 

Survey”); Emerging Trends in Real Estate; the Urban Land 

Institute’s Dollars and Cents of Shopping Centers (“Dollars & 

Cents”), and the Finard Report. 

 Mr. Bouchard observed that the Mall is located in a very 

large retail environment that is roughly bounded by Route 128 on 

the east, Endicott Street on the south, and Commonwealth Avenue 

on the west.  Route 114, running from Route 1 on the west and 
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the junction of the Northshore Mall and Route 128 on the east, 

is the primary strip retail roadway.  At all relevant times, the 

Mall’s market reportedly contained over six million square feet 

of retail space, which included a broad spectrum of retailers 

and strip malls, automotive dealers, and restaurants.   

 Mr. Bouchard also observed that the subject property was 

significantly affected by depreciation caused by physical 

deterioration, functional obsolescence, and external 

obsolescence.
9
  He described various degrees of physical 

deterioration with respect to the roof, roof top HVAC units, 

floor tiles, parking areas, and electrical panels.  He discussed 

the subject’s design obsolescence as an enclosed mall as it 

evolves into a discount power center.  Lastly, Mr. Bouchard 

recognized several external obsolescence issues regarding market 

conditions, evolving retailing concepts and competition, and 

social and technological changes.  Mr. Bouchard opined that the 

presence of these factors caused significant depreciation in the 

subject property and negatively impacted its investment appeal 

and value.       

                                                 
9
 According to the APPRAISAL INSTITUTE, THE APPRAISAL OF REAL ESTATE at 363-64 (12

th
 

ed., 2001), depreciation in an improvement can result from three major causes 

acting separately or in combination.  The first of these causes is physical 

deterioration, which results from normal wear and tear on an improvement and 

the impact of the elements.  The second cause is functional obsolescence, 

which is a flaw in the structure, materials, or design of an improvement that 

diminishes its function, utility, and value.  The third cause is external 

obsolescence, which is a temporary or permanent impairment of the utility or 

salability of an improvement or property due to negative influences outside 

the property, including adverse market conditions.  The sum of these 

components is total depreciation.   
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 Based on his investigations, inspections, research, and 

analyses, Mr. Bouchard determined that the subject property’s 

highest and best use was its “continued use for retail 

activities incorporating eventual redesign to more ‘power 

center’ oriented activities.”  He defined “power center” as a 

shopping center design concept solely oriented to anchor and 

junior anchor-type stores, such as Marshalls, Target, Old Navy, 

Staples, and Best Buy.  He used for an example, among others, 

the former Methuen Mall, now known as the “Loop.”  Mr. Bouchard 

stated that so-called power centers are attractive to these 

types of stores because they offer lower occupancy costs in high 

income areas.  In terms of sales performance, Mr. Bouchard 

categorized the Mall as a third-tier asset.  He observed that, 

at all relevant times, it was a property in transition from a 

regional mall to a discount power center, featuring 

predominantly discount stores and junior anchors in big boxes 

with lessening emphasis on and space allocated to line tenants.  

He anticipated a continuation of this trend leading to the 

eventual demise of line tenants at the Mall with a concomitant 

redesign and refurbishment to compliment its use as a discount 

power center.   

 To estimate the value of the subject property, Mr. Bouchard 

considered all three of the traditional valuation methods.  He 

did not develop the cost approach because of the age of the 
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subject property, the difficulty in estimating depreciation, and 

the fact that investors do not usually rely on it.  He eschewed 

the sales comparison approach because mall transactions 

ordinarily involve bulk sales of leased-fee and other rights as 

opposed to fee-simple interests, and investors rarely rely on 

this technique.  Mr. Bouchard was unable to locate individual 

sales of what he considered comparable mall properties.   

In addition, Mr. Bouchard concluded that the 1999 sale of 

the Mall was not helpful in determining the subject’s value for 

the fiscal year at issue.  His reasons for minimizing the 

usefulness of this transaction included, among others: the 

Mall’s incorporation into a bulk or portfolio sale; the 

inclusion of tangible and intangible interests in the sale; the 

sale of leased-fee, as opposed to fee-simple, rights; the 

unilateral allocation of the sale price by the sellers; the 

inclusion in the allocated price applicable to the Mall of 

property not part of the subject; the retention of certain 

ownership interests by a seller; and Simon’s desire for a 

dominating mall presence in New England.  Mr. Bouchard believed 

that these factors rendered the sale price an unreliable 

indicator of the value of the subject property.  Accordingly, 

Mr. Bouchard did not rely on the 1999 sale of the Mall for 

estimating the value of the subject for the fiscal year at 

issue.   
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Mr. Bouchard did rely on the income capitalization approach 

to estimate the value of the subject property as of January 1, 

2000.  He determined that, under the circumstances, this 

technique was the only relevant approach, and there was 

sufficient underlying data to support it.  To develop his 

estimates of potential market rents and expenses, Mr. Bouchard 

examined the historical and recent leasing activity and expenses 

at the subject and comparable mall properties and reviewed data 

in industry-related publications and with industry 

professionals.  The Auburn and Greendale Malls were the two mall 

properties on which he primarily relied.  Mr. Bouchard found 

that these malls’ sales and demographic characteristics were 

reasonably similar to the subject’s.  In addition, they are 

regional malls with nearby competition.  He selected his vacancy 

and credit loss allowance from the actual experience at the 

subject and other regional malls, as well as published 

resources.  He based his tenant improvements costs and reserves 

on what he termed typical figures established by prudent owners.  

His suggested capitalization rate was developed from what he 

said were rates prevailing in the marketplace.   

More specifically, to determine the appropriate amount of 

income to attribute to the subject property as of January 1, 

2000, Mr. Bouchard considered tenant type and mix, area 

occupied, typical lease terms, percentage rent parameters, as 
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well as rent steps and tenant incentives.  He also considered 

problematic leasing trends at the subject including an out-

migration of tenants, a diminution in the credit quality of 

smaller tenants, rent reductions, excessive occupancy costs, and 

the necessity to lease to temporary tenants.  With his data and 

these factors and trends in mind, he determined the subject’s 

market rents for several separate categories of rental income, 

which he identified as the theater, two types of major stores, 

line space, the food court, the kiosks, and specialty leasing.  

He also included what he termed miscellaneous revenues as 

another income category.   

With respect to the theater, the tenant completed 

construction in December 1998 and has maintained ownership of 

the building.  Consequently, the recent rental contract is a 

ground lease that does not reflect the improvement.  Relying 

primarily on information gleaned from Dollars & Cents after 

comparing the subject theater’s sales per square foot with the 

range reported in the publication and confirming that 

information with industry specialists, Mr. Bouchard assigned a 

rent for the theater of $10.00 per square foot.    

For purposes of determining major store market rents, Mr. 

Bouchard grouped what he identified as the four major stores at 

the subject property into two categories based on size.  His 

first category contained the two larger major stores, Marshalls 
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and the Sports Authority, while his second category contained 

A.C. Moore and Old Navy, each of which measured approximately 

half the size of the other two.  Recognizing that larger space 

generally rents for less per square foot and relying on A.C. 

Moore’s 1998 lease and rents for similar properties at the 

Greendale Mall and Auburn Mall, as well as a review of leases 

from three superior malls, Mr. Bouchard assigned rents of $12.00 

and $16.00 per square foot for the first and second categories, 

respectively.   

For line space, Mr. Bouchard determined that the most 

appropriate rent was $22.00 per square foot.  Again, he relied 

on recent leasing activity at the subject and rents from 

comparable tenants located primarily at the Greendale and Auburn 

Malls.  For food court space, Mr. Bouchard chose a market rent 

of $100 per square foot.  In selecting this rate, he primarily 

considered historical sales and lease rates compared to the 

market, and the numerous changes and idiosyncrasies in occupancy 

at the subject.  He also examined food court leases from better 

malls and data from Dollars & Cents.  In finding a market rent 

of $200 per square foot for kiosk rent, Mr. Bouchard relied on 

leases from the subject and comparable malls.  Mr. Bouchard 

attributed only 720 square feet to leaseable kiosk space because 

the other purportedly available space was situated in areas that 

could no longer generate the type and volume of foot traffic 
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necessary to support kiosks.  He testified that his estimate 

reflects what a prudent buyer would project for rentable kiosk 

space.     

Mr. Bouchard did not include any overage rent in his income 

capitalization methodology.
10
  He determined that the amount of 

overage rent at the subject property averaged only $56,606 from 

calendar years 1996 to 2000 and, during the relevant period, the 

majority of tenants at the subject did not pay it because their 

sales volumes did not warrant payment.  Mr. Bouchard observed 

that overage revenue is riskier than contract rent and is highly 

susceptible to changing economic conditions.  Consequently, 

because the Mall was in transition and its tenant base was not 

established but was in constant flux, Mr. Bouchard elected not 

to include what he considered a highly volatile and suspect form 

of revenue in his methodology.   

Mr. Bouchard did include in income what he termed specialty 

leasing and miscellaneous revenue.  His specialty leasing 

revenue represented the income generated from leasing pushcart 

space and temporarily leasing line space on a month-to-month 

basis.  This form of leasing was not based on square foot 

rentals, but rather negotiated monthly fees, which did not 

                                                 
10
 As Mr. Bouchard explained, overage rent is generated from percentage rent 

clauses in the leases and is considered the norm for tenants in enclosed 

malls.  Once a minimum yearly sales volume is exceeded, additional rent, as a 

percentage of the excessive sales, may be required.  See APPRAISAL INSTITUTE, THE 

APPRAISAL OF REAL ESTATE AT 482-83 (12
th
 ed., 2001).  
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include CAM, tax or other reimbursements.  Using the subject 

property’s actual experience, Mr. Bouchard assigned a figure of 

$500,000 as the subject’s specialty leasing revenue.  The 

$75,000 that he assigned to miscellaneous revenue apparently 

represented the income derived from ATMs.  Mr. Bouchard then 

added all of his income categories to reach his total gross 

property revenue of $8,433,994.      

Based on the Mall’s recent experience, published reports, 

and the experience of other malls in the area, Mr. Bouchard 

assigned a vacancy and collection loss rate of twelve percent to 

the subject property.  He then added non-tax tenant 

reimbursements, in the amount of $2,400,000, to the effective 

gross revenue for an adjusted gross revenue figure of 

$9,821,915.  Mindful of the data in Dollars & Cents regarding 

reimbursements, as well as the specific circumstances impacting 

the subject property and its limited recovery base, Mr. Bouchard 

decided to rely primarily on the subject property’s recent 

experience, which ranged from forty-five to seventy-seven 

percent recovery of expenses, in determining the appropriate 

amount of non-tax reimbursements to include in his income 

capitalization methodology.   

In estimating the subject’s operating expenses at 

$3,300,000, Mr. Bouchard reviewed the subject’s actual 

expenditures for the three years preceding the assessment date 
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and compared and confirmed the appropriateness of using those 

data in his methodology with expense information contained in 

relevant publications such as Dollars & Cents.  In addition to 

these expenses, he also included four additional categories of 

reserves or costs: general reserves; common area reserves; 

tenant improvements; and non-subject reserves.  He assigned 

$0.60 per square foot or $250,398 to general reserves for 

capital improvements; $0.30 per square foot or $26,000 to 87,500 

square feet of common area for common area reserves for non-

infrastructure replacements; $1.75 per square foot or $730,328 

for tenant improvements; and $25,000 for non-subject reserves, 

which is a set aside for the purported cost of dealing with 

properties that are not part of the subject property but are 

nonetheless neighbors and part of the Mall.  Mr. Bouchard did 

not include a separate expense category for leasing commissions 

since that function was handled by the subject’s management 

company and its cost was apparently included in the operating 

expenses.  After subtracting expenses totaling $4,331,726 from 

adjusted gross revenue, Mr. Bouchard calculated a net operating 

income of $5,490,189.   

For his capitalization rate, Mr. Bouchard recommended 11.5 

percent.  In developing this rate, he initially reviewed 

national publications such as the Korpacz Survey, Cushman and 

Wakefield’s Outlook Report, and Equitable (now Lend Lease 



 ATB 2005-308 

Corporation’s) Emerging Trends.  He also consulted Richard 

Latella, managing director of Cushman and Wakefield’s National 

Retail Advisory Group, which specializes in appraisals of large 

retail properties, including super-regional and regional malls 

and maintains a large data base.  According to Mr. Bouchard, 

these sources suggested capitalization rates that generally were 

increasing throughout the 1990s.  In addition, he examined mall 

sales, long-term commercial interest rates, and ten-year U.S. 

Treasury securities.  He stated that he also reviewed leased-fee 

sales and how to derive capitalization rates that were suitable 

for fee-simple appraisals.  After considering, along with his 

research, certain risk factors that he deemed relevant to the 

subject property, including its functional and external 

problems, its transitional status, and its difficulty in leasing 

to line tenants and collecting CAM, Mr. Bouchard determined that 

an appropriate capitalization rate for the subject property for 

fiscal year 2001 was 11.5 percent. 

Mr. Bouchard then divided the net operating income of 

$5,490,189 by the 11.5 percent capitalization rate to reach his 

$47,700,000 rounded estimate of the subject property’s fair cash 

value for fiscal year 2001.  Mr. Bouchard elected not to include 

a deduction for business enterprise value (“BEV”) in his 

appraisal of the subject.  In his view, the subject property did 

not possess the factors necessary to create this intangible 
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enhanced value component.  The subject was not operating at an 

optimal level; it did not have prestigious anchors; it was not, 

and did not lease to, a marquis name; and its identity was in 

transition.  As a result, Mr. Bouchard believed that the subject 

property did not possess any BEV. 

His income capitalization methodology is reproduced in the 

following table.   



 ATB 2005-310 

Stabilized Property Pro Forma 

Revenue    

 GLA* 

sq. ft 

Market 

Rent 

Annual 

Revenue 

Theater 86,010 $     10.00 $     860,100 

Majors (Marshalls/Sports 

Authority 

90,700 $     12.00 $   1,088,400 

Majors (A.C.Moore/Old Navy 39,659 $     16.00 $     634,544 

Line Space 190,925 $     22.00 $   4,200,350 

Food Court 9,316 $    100.00 $     931,600 

Kiosks     720 $    200.00 $     144,000 

Total 417,330 $ avg 18.83 $   7,858,994 

    

Specialty Leasing Revenues   $     500,000 

Miscellaneous Revenues   $      75,000 

Sub-Total – Additional Revenues   $     575,000 

    

Gross Property Rental Revenues   $   8,433,994 

Vacancy & Collection Loss  12.00% $  (1,012,079) 

Effective Gross Revenue   $   7,421,915 

Reimbursements   $   2,400,000 

Adjusted Gross Revenue   $   9,821,915 

    

Expenses    

Operating Expenses   $  (3,300,000) 

General Reserves   $    (250,398) 

Common Area Reserves   $     (26,000) 

Tenant Improvements  $1.75/sq.ft. $    (730,328) 

Non Subject Reserves   $     (25,000) 

Total   $  (4,331,726) 

    

Net Operating Income   $   5,490,189 

    

Overall Capitalization Rate   11.50% 

    

Indicated Fair Cash Value   $  47,740,776 

    

Rounded Fair Cash Value   $  47,700,000 

 

* Gross Leaseable Area 

   

 

 The assessors called Charles R. Haven to testify as their 

real estate valuation expert.  At all relevant times, Mr. Haven 

was a salaried employee of Patriot Properties, the mass 

appraisal firm that assisted the assessors with their triennial 

revaluation.   He prepared a summary appraisal report for the 

assessors valuing the subject property’s fee-simple rights as of 
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January 1, 2000 for fiscal year 2001.  In preparation for the 

assignment, Mr. Haven researched the market, re-inspected the 

subject, reviewed its actual leases, and re-examined a prior 

report that he had prepared on the subject property.    

 Mr. Haven determined that the subject property’s highest 

and best use was its continued use as a regional shopping center 

or enclosed mall.  To ascertain its value, he relied primarily 

on the income capitalization approach, but also used a sales 

comparison approach as a check.  He rejected the cost approach 

because of the subject’s age and the difficulty in objectively 

measuring depreciation.  Like his counterpart Mr. Bouchard, Mr. 

Haven considered but did not rely on the 1999 portfolio sale 

that included the subject property.   

 For his sales comparison approach, Mr. Haven relied 

primarily on the sale of the Silver City Mall in Taunton in 

1995, but also gave some weight to the sales of the Natick Mall 

in Natick in 1996 and the Square One Mall in Saugus in 1999, as 

well as the sale of a community shopping center in Burlington in 

1998.  The sales prices reported on the deeds for these 

properties were $158,136,000, $265,000,000, $153,077,731, and 

$20,271,079, respectively.  Mr. Haven then adjusted these sale 

prices in an attempt to account for differences with the subject 

property.  After adjusting for time of sale and gross rentable 

area, as well as locational, physical, and economic 
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characteristics, he calculated per-square-foot values of 

$187.12, $180.54, $241.53, and $147.52, respectively.  Using a 

figure of $185.00 per square foot, Mr. Haven estimated the value 

of the subject property for fiscal year 2001 at $75,000,000 

using his sales comparison method.   

In his sales comparison approach, Mr. Haven also noted, but 

did not rely on for direct valuation purposes, a 2001 

$125,000,000 bulk sale of five properties, which included the 

vacant former Ann & Hope property that abuts the subject and is 

part of the Mall complex.  Approximately $33,000,000 of the 

bulk-sale price was allocated to the Ann & Hope property.  Mr. 

Haven included this property in his approach to illustrate the 

strong market appeal of retail properties located in the Mall 

complex.                  

 In his income capitalization methodology, Mr. Haven stated 

that he projected his stabilized income primarily from recently 

negotiated leases at the subject.  For the theater, he estimated 

the rent at $9.00 per square foot.  Mr. Haven stated that he 

confirmed his $9.00 per square foot rent estimate with a rent 

survey for smaller theaters contained in Dollars & Cents.   

 Mr. Haven assigned a rent of $17.00 per square foot for the 

110,825 square feet occupied by Marshalls, Sports Authority, and 

Old Navy, which he considered major stores.  In assigning this 

rent, Mr. Haven stated that he relied on the latter two stores’ 
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more current leases and his analysis of lease rates in other 

regional shopping centers.  For larger line stores, leasing 

4,000 square feet or more, Mr. Haven counted thirteen stores at 

the subject leasing a total of approximately 109,756 square 

feet.  Again, based primarily on recently negotiated leases at 

the subject for tenants such as Tello’s, Famous Footwear, Vinnie 

Testa’s, and A.C. Moore, which were paying $12.00, $27.79, 

$20.00, and $15.00 per square foot, respectively, he assigned a 

rent of $18.00 per square foot for these stores.  For stores 

leasing less than 4,000 square feet, Mr. Haven observed that the 

subject property’s rents differed dramatically.  Jewelry stores 

paid slightly over $100 per square foot, while other tenants 

paid as little as $20.00 to $25.00 per square foot.  Based on 

his review of recent leases at the subject and comparable market 

leases, Mr. Haven estimated that the average market rent for the 

104,000 square feet leased by these stores was $35.00 per square 

foot.   

 Mr. Haven also relied on recent leasing activity at the 

subject and comparable rental data in estimating an average 

market rent of $120 per square foot for 9,087 square feet of 

food court space.  Based on his review of financial data 

provided by the owner and his on-site observations, Mr. Haven 

recognized a weakening demand for kiosk space at the subject.  

Of the thirteen spaces at the subject, he acknowledged that only 
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three were leased as of January 1, 2000.  To account for this 

phenomenon, Mr. Haven assumed a rent of $150.00 per square foot, 

which was lower than the existing rents at the subject for 

pushcarts and kiosks.   

 Mr. Haven estimated a stabilized vacancy rate of five 

percent by purportedly reviewing the subject’s historical rates, 

identifying positive trends in the subject’s market area, and 

de-emphasizing the loss of line space while emphasizing the 

subject’s recent addition of the theater and “big box” 

retailers, such as Best Buy, Target and Staples.  Mr. Haven 

stated that he determined the subject’s stabilized operating 

expenses by analyzing the property’s historical expenses and 

comparing them to regional mall expenses reported in 

publications like Dollars & Cents.  He estimated the expenses 

for property maintenance, insurance and utilities at $5.25 per 

square foot; the expenses for general and administrative items, 

such as professional services, leasing agent fees, on-site 

payroll benefits, and accounting and legal fees at ten percent 

of what he termed effective base income; and expenses for 

marketing and promotion at $0.70 per square foot.  Mr. Haven 

also included an expense category for tenant fit-up and a 

reserve for periodic replacement of short-lived items, such as 

parking lot repaving and roofing.  Relying on past tenant fit-up 

costs and existing leases at the subject property, he estimated 
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an average tenant fit-up cost of $2.00 per square foot.  Based 

on his own experience in appraising real estate and on reported 

industry standards for reserves for improvements, Mr. Haven used 

a reserve expense of $1.00 per square foot.  Finally, Mr. Haven 

reduced his effective base income by thirty-five percent of the 

reimbursable expenses that he included in income to reflect the 

non-recoverable operating expenses.    

Mr. Haven developed his capitalization rate of 9.5% by 

giving equal consideration to three different sources.  First, 

he credited data contained in published reports, such as the 

September 1999 edition of the Korpacz Report, which reported a 

range for capitalization rates for class B malls at 8.25% to 

11.00% with an average of 9.66%.   Second, he developed a rate 

of 9.48% using a mortgage-equity technique assuming a holding 

period of ten years, a mortgage interest rate of ten percent, a 

loan-to-value ratio of seventy percent with a mortgage term of 

twenty-five years, an equity yield rate of twelve percent, and a 

twenty-percent increase in value during the holding period.  

Third, he analyzed several shopping center sales in the regional 

market and from them inferred a rate of 9.21% from a range of 

eight to eleven percent.   

Mr. Haven calculated his rounded value of $69,000,000 for 

the subject property by dividing the stabilized net operating 

income of $6,608,906 by his 9.5% capitalization rate and then 
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rounding down.  A summary of Mr. Haven’s income capitalization 

methodology is contained in the following reproduction of his 

“Reconstructed Operating Statement.”   

 

Type of Space 

Area Leased 

(SF) 

Base Rent 

($) 

Gross Market 

Income ($) 

Major Stores 110,825  17.00 1,884,025 

Inline Over 4,000 SF 109,756  18.00 1,975,609 

Inline Less Than 4,000 SF 100,312  35.00 3,510,920 

Movie Theater  83,000   9.00   747,000 

Food Court   9,087 120.00  1,090,440 

Kiosks/Push Carts   2,012 150.00   301,800 

Total/Average Rent/Pot. Base Inc. 414,992 22.92 9,509,793 

    

Less Stabilized Vacancies      5.00%    (475,490) 

    

Effective Base Income    9,034,303 

    

Reimbursable Expenses   3,372,633  

Less Uncollected Common Area Expenses  35.00% (1,180,421)  

Net Collected Common Area Expenses     2,192,211 

Effective Gross Income    11,226,515 
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 Reimbursable Expenses   

Property Maintenance, Insurance and Utilities  $5.25  2,178.708 

General and Administrative  10.00%    903,430 

Advertising and Promotion  $0.70    290,494 

Total Reimbursable Expenses    3,372,633 

 Non-Reimbursable Expenses   

Amortized Tenant Fit-Up Allowance   $2.00     829,984 

Improvement Reserves   $1.00     414,992 

Total Non-Reimbursable Expenses    1,244,976 

    

Total Stabilized Expenses    (4,617,609) 

Stabilized Net Income    6,608,906 

 

Overall Capitalization Rate 

  

9.5% 

 

    

Indicated Value $6,608,906 ÷ 0.095 =   69,567,431 

Rounded   69,000,000 

 

 On the basis of all of the evidence and reasonable 

inferences drawn therefrom, the Board found that, for the most 

part, Mr. Bouchard’s income capitalization methodology, 

measurements, selected data, assumptions, and conclusions were 

credible and well-supported by underlying research, information, 

and reasoning.  The Board further found that parts of Mr. 

Haven’s valuation methodology lacked the support, reasoning, and 

detail of Mr. Bouchard’s. The Board did recognize, however, that 

Mr. Haven did not have the same access as Mr. Bouchard to much 

of the information concerning Simon-owned area malls.  Mr. Haven 

relied on his comparable sales approach only as a check.  The 

Board found that this approach was unreliable because of the 

leased-fee nature of the sales, Mr. Haven’s inability to 

establish the sale properties’ comparability to the subject, and 

the excessive number and subjective amount of adjustments used 

to account for the differences with the subject property that 
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Mr. Haven observed.  In addition, at least one of the sales was 

part of a bulk transaction involving a substantial number of 

properties.  On this basis, the Board adopted Mr. Bouchard’s 

valuation premises with limited exception.   

First, the Board agreed with Mr. Bouchard’s highest and 

best use determination for the subject property for the fiscal 

year at issue.  The Board found that the property was in 

transition, needed further renovation and reconfiguration, and 

was clearly moving away from its roots as a traditional regional 

shopping center with name anchors and line stores.  The Board, 

like Mr. Bouchard, found that the subject property and Mall were 

transitioning into a discount power center with “big boxes.”  

The Board found that, under the circumstances, Mr. Haven’s 

highest-and-best-use assessment was unrealistic.   

Second, the Board adopted Mr. Bouchard’s suggested 

categories of income, area measurements, and suggested market 

rents because they were supported by recent leases at the 

subject and in the market, as well as by logical assumptions and 

reasonable inferences.  The Board agreed with Mr. Bouchard’s 

treatment of A.C. Moore as a smaller major store as opposed to a 

line tenant considering both his and the Board’s highest-and-

best-use determination.  The Board also agreed with the limited 

square footage that he assigned to kiosk space given the 

practical limitations for kiosk rentals at the subject property.  
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The Board further agreed with Mr. Bouchard’s reasoning for not 

including the subject’s “modest” overage rent as additional 

income in his methodology.  As stated in APPRAISAL INSTITUTE, SHOPPING 

CENTER APPRAISAL AND ANALYSIS at 209 (Chicago, 1993): “Another way to 

handle modest percentage rents is essentially to disregard them.  

Some appraisers report that investors and lenders consider such 

rents an unexpected bonus and are reluctant to assign value to 

them unless they are substantial and can be reliably forecast.”  

Finally, with respect to income, the Board noted that Mr. 

Bouchard had properly accounted for income generated by 

temporary tenants who rented vacant space for only short periods 

of time at significantly reduced rates.      

Third, the Board adopted Mr. Bouchard’s suggested twelve-

percent vacancy and credit loss rate.  The Board found that this 

rate was reasonable considering the property’s status as a 

shopping center in transition, the presence of less credit-

worthy tenants, the loss of occupants due to bankruptcy and poor 

sales performance, the subject’s necessary reliance on temporary 

tenants, and the actual vacancy rate.  Mr. Haven’s suggested 

rate of five percent was implausible under the circumstances.   

Fourth, for expenses, the Board accepted as appropriate Mr. 

Bouchard’s figures for operating expenses, general reserves, and 

tenant improvements, which were lower in total than Mr. Haven’s 

suggested figures, but rejected his inclusion of expense 
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categories for common area reserves and non-subject reserves.  

The Board found that Mr. Bouchard did not demonstrate why common 

area reserves were necessary where, as here, a general reserve 

fund already had been created to account for most common area 

expenses, and his highest-and-best-use determination for the 

subject property translates to less non-infrastructure common 

area.  In addition, the Board found that his suggestion to 

create a fund for non-subject reserves was unsubstantiated.  Mr. 

Bouchard did not cite to any precedent in the appraisal 

literature or provide sufficient logical or factual support for 

this proposed cost.  The Board did not consider the issue of BEV 

beyond its acceptance of Mr. Bouchard’s reasoned opinion that, 

to the extent BEV might be relevant, the subject property did 

not possess the factors necessary to create this intangible 

enhanced value component.  Mr. Haven’s appraisal report did not 

even address the issue.     

Fifth, the Board essentially adopted Mr. Haven’s 

capitalization rate of 9.5%, but not all of his methodology.  

The Board found that his reliance on a mortgage-equity approach 

was appropriate under the circumstances.  The Board further 

found that he included reasonable assumptions in calculating a 

rate of 9.48% using this technique.  Capitalization rates for 

arguably comparable malls contained in published reports 

provided additional support for the selection of this rate.  In 
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reaching its rate, the Board did not rely on the rate that Mr. 

Haven inferred from mall sales because the sales were not 

necessarily comparable to the subject and they were unadjusted 

sales of leased-fee interests.   

The Board also found that Mr. Bouchard’s capitalization 

rate of 11.5% was inflated and unduly pessimistic about the 

future of the subject property, particularly considering the 

recent sale of the Mall and management company to Simon, the 

sale of the vacant former Ann & Hope property in 2001, and the 

area’s favorable demographics. Moreover, Mr. Bouchard failed to 

provide the Board with any mathematical calculation yielding a 

capitalization rate of 11.5% or with any detailed explanation of 

how he reconciled the data and information upon which he 

purportedly relied in choosing his rate.     

In sum, the Board found that the subject’s adjusted gross 

income after reimbursements for fiscal year 2001 was $9,821,915.  

After deducting expenses totaling $4,280,726, the Board found a 

net operating income of $5,541,189.  The Board then divided this 

figure by a capitalization rate of 9.5% to reach its indicated 

fair cash value of $58,328,305, which it rounded to $58,300,000.  

A summary of the income capitalization approach adopted by the 

Board is contained in the following table.  

Board’s Stabilized Property Pro Forma 

Revenue    
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 GLA 

sq. ft 

Market 

Rent 

Annual 

Revenue 

Theater 86,010 $     10.00 $     860,100 

Majors (Marshalls/Sports Authority 90,700 $     12.00 $   1,088,400 

Majors (A.C.Moore/Old Navy 39,659 $     16.00 $     634,544 

Line Space 190,925 $     22.00 $   4,200,350 

Food Court 9,316 $    100.00 $     931,600 

Kiosks     720 $    200.00 $     144,000 

Total 417,330  $   7,858,994 

    

Specialty Leasing Revenues   $     500,000 

Miscellaneous Revenues   $      75,000 

Sub-Total – Additional Revenues   $     575,000 

    

Gross Property Rental Revenues   $   8,433,994 

Vacancy & Collection Loss  12.00% $  (1,012,079) 

Effective Gross Revenue   $   7,421,915 

Non-Tax Reimbursements   $   2,400,000 

Adjusted Gross Revenue   $   9,821,915 

    

Expenses    

Operating Expenses   $  (3,300,000) 

General Reserves   $    (250,398) 

Tenant Improvements  $1.75/sq.ft. $    (730,328) 

Total   $  (4,280,726) 

    

Net Operating Income   $   5,541,189 

    

Overall Capitalization Rate   9.50% 

    

Indicated Fair Cash Value   $  58,328,305 

    

Rounded Fair Cash Value   $  58,300,000 

    

 

On this basis, the Board found that the subject property 

was overvalued by $5,886,600 and, therefore, decided this appeal 

for the appellant.  Abatement was granted in the amount of 

$99,365.81.  

  

OPINION 

The assessors are required to assess real estate at its 

fair cash value. G.L. c. 59, § 38.  Fair cash value is defined 

as the price on which a willing seller and a willing buyer will 
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agree if both of them are fully informed and under no 

compulsion.  Boston Gas Co. v. Assessors of Boston, 334 Mass. 

549, 566 (1956).  Accordingly, fair cash value means its fair 

market value.  Id.   

“Prior to valuing the subject property, its highest and 

best use must be ascertained, which has been defined as the use 

for which the property would bring the most.”  Tennessee Gas 

Pipeline Co. v. Assessors of Agawam, 2000 Mass. ATB Adv. Sh. 

859, 874 (Docket Nos. 202135 and 205673, October 19, 

2000)(citing Conness v. Commonwealth, 184 Mass. 541, 542-43 

(1903); Irving Saunders Trust v. Assessors of Boston, 26 Mass. 

App. Ct. 838, 843 (1989)(and the cases cited therein).  A 

property’s highest and best use must be legally permissible, 

physically possible, financially feasible, and maximally 

productive.  APPRAISAL INSTITUTE, THE APPRAISAL OF REAL ESTATE at 305-308 

(12
th
 ed., 2001).  See also Skyline Homes, Inc. v. Commonwealth, 

362 Mass. 684, 687 (1972).  In determining the property’s 

highest and best use, consideration should be given to the 

purpose for which the property is adapted.  APPRAISAL INSTITUTE, THE 

APPRAISAL OF REAL ESTATE at 315-16; Tennessee Gas Pipeline Co., 2000 

Mass. ATB Adv. Sh. at 875.  In the present appeals, the 

appellant’s real estate valuation expert determined that the 

subject property was in transition from a regional shopping 

center to a discount power center.  The subject’s performance, 
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difficulty in renting to and re-signing line tenants, and its 

move toward big box retailers supported Mr. Bouchard’s highest 

and best use determination.  Ms. Kernan’s uncontested testimony 

regarding the Mall’s reputation as a discount center provided 

additional substantiation.  Accordingly, the Board found and 

ruled that as of January 1, 2000, the subject property was, 

indeed, in the process of transitioning from a regional mall to 

a discount power center and, as of that date, this evolution 

represented the subject property’s highest and best use.   

Generally, real estate valuation experts, the Massachusetts 

courts, and this Board rely upon three approaches to determine 

the fair cash value of property: income capitalization; sales 

comparison; and cost reproductions.  See Correia v. New Bedford 

Redevelopment Authority, 375 Mass. 360, 362 (1978).  “The board 

is not required to adopt any particular method of valuation,” 

Pepsi-Cola Bottling Co. v. Assessors of Boston, 397 Mass. 447, 

449 (1986), but the income capitalization method “is frequently 

applied with respect to income-producing property such as [a] 

shopping mall.”  Taunton Redev. Assocs. v. Assessors of Taunton, 

393 Mass. 293, 295 (1984).    Use of the income capitalization 

method is appropriate when reliable market sales data are not 

available.  Assessors of Weymouth v. Tammy Brook Co., 368 Mass. 

810, 811 (1975); Assessors of Lynnfield v. New England Oyster 
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House, 362 Mass. 696, 701-702 (1972); Assessors of Quincy v. 

Boston Consolidated Gas Co., 309 Mass. 60, 67 (1941).   

In the present appeal, both parties’ real estate valuation 

experts considered the August 1999 sale of the Mall for almost 

$72 million, after closing adjustments, but
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did not rely on it to value the subject property.
11
  They 

believed that the sale price was an unreliable indicator of the 

market value of the subject property for the fiscal year at 

issue.  Each based his belief on some variation of the facts 

that the sale of the Mall was part of a portfolio transaction, 

which included a number of other leased-fee mall properties; the 

sale price recited for the Mall was apparently a one-sided 

accounting allocation; the overall consideration for the 

portfolio transaction was difficult, if not impossible, to 

quantify; and the sale of the subject property was only a part 

of the sale of the Mall as a whole.  See New Boston Garden Corp. 

v. Assessors of Boston, 383 Mass. 456, 469 (1981); Jordan Marsh 

Co. v. Assessors of Malden, 359 Mass. 106, 108 (1971).  While a 

sale of real estate is presumptively at arm’s-length, Epstein v. 

Boston Housing Authority, 317 Mass. 297, 301 (1944), “the burden 

of proof that the price was fixed by fair bargaining or bidding, 

and not by some form of compulsion preventing the normal 

operation of the self interest of buyer and seller, is on the 

party offering the price.”  145 Sumner Avenue, L.P. v. Assessors 

of Springfield, 1999 Mass. ATB Adv. Sh. 500, 510-11 (Docket No. 

F249563, October 19, 1999) and FP Dev., Inc. v. Assessors of 

Springfield, 1999 Mass. ATB Adv. Sh. 383, 389 (Docket No. 

                                                 
11
 The appellants sought to exclude from the record the documents relating to 

this sale because of their purported incompetence and irrelevance.  The Board 

denied the appellants’ request because it found that these documents were 

competent and relevant to the proceedings and issues at hand.      
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F249561, August 30, 1999) (both quoting Epstein at 300).  The 

sales price recited on the deed is not conclusive evidence of 

fair cash value.  Foxboro Associates v. Assessors of Foxborough, 

385 Mass. 679, 682-83 (1982) (rejecting sale price recited in 

deed where “unilaterally determined by the seller” and not the 

result of arm’s-length negotiation between seller and buyer).  

Under the circumstances here, the Board considered but accorded 

no weight to the August 1999 portfolio sale of the Mall.  The 

Board recognized that the portfolio sale did not provide a 

reliable basis for demonstrating the fair cash value of the 

subject property for the fiscal year at issue.   

As for comparable sales, Mr. Bouchard eschewed this 

approach because, among other reasons, sales of regional malls 

involve the purchase of leased-fee and often other rights, as 

opposed to fee-simple interests.  In addition, many sales of 

malls are part of broader portfolio acquisitions in which sale 

prices are allocations.  Further, investors and lenders do not 

rely on these sales for determining the value of mall 

properties.  Moreover, Mr. Bouchard was unable to locate 

individual sales of what he considered truly comparable sale 

properties.  Mr. Haven also recognized this technique’s 

deficiencies and used his comparable sales approach only as a 

check.  The Board found that Mr. Haven’s sales comparison 

approach was unreliable because of the leased-fee nature of the 
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sales and the excessive number and subjective nature of the 

adjustments that he used to purportedly account for differences 

with the subject property.  In addition, the sale properties’ 

comparability with the subject was never fully established.   

Accordingly, and in consideration of all of the evidence 

regarding comparable sales, the Board found and ruled that a 

comparable sales approach was not an appropriate methodology to 

use to estimate the value of the subject property for fiscal 

year 2001.   

 “[T]he introduction of evidence concerning value based on 

[cost] computations has been limited to special situations in 

which data cannot be reliably computed under the other two 

methods.”  Correia, 375 Mass. at 362.  Neither parties’ real 

estate valuation expert used a cost approach here because the 

age of various parts of the subject property rendered 

reproduction costs and depreciation estimates speculative and 

because buyers of this type of property would not ordinarily 

rely on the cost approach to ascertain market value.  The Board 

agreed with the parties’ valuation experts and found and ruled 

that the cost approach was not an appropriate technique to use 

to value the subject property for the fiscal year at issue.    

“The income approach to value is generally preferred in 

appraising large properties with complicated income streams.”  

APPRAISAL INSTITUTE, SHOPPING CENTER APPRAISAL AND ANALYSIS at 183 
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(Chicago, 1993).  The Massachusetts Courts and this Board have 

ruled that the income capitalization method is appropriate for 

valuing a commercial income-producing shopping center.  See, 

e.g., Alstores Realty Corporation v. Assessors of Peabody, 391 

Mass. 60 (1984); Northshore Mall Limited Partnership, et al. v. 

Assessors of Peabody, 2004 Mass. ATB Adv. Sh. 195 (Docket No. 

F232041 and companion appeals, June 16, 2004), affirmed, No. 04-

P-1279 (Mass. App. Ct. May 23, 2005); Three Shopping Center 

Assoc. v. Assessors of Swansea, 2003 ATB Adv. Sh. 213 (Docket 

No. F254381 and companion appeals, June 6, 2003); Lilarn 

Properties Corp. v. Assessors of North Adams, 1998 Mass. ATB 

Adv. Sh. 474 (Docket No. F225861, May 5, 1998); Frager v. 

Assessors of Everett, 1985 Mass. ATB Adv. Sh. 133 (Docket No. 

109726 and companion appeals, June 21, 1985); Kimco of New 

England, Inc. v. Assessors of Leominster, 1985 Mass. ATB Adv. 

Sh. 11 (Docket Nos. 126636 and 127693, January 11, 1985).  Both 

parties’ real estate valuation experts relied on an income 

capitalization methodology to estimate the value of the subject 

property.  The Board found and ruled that an income 

capitalization methodology was the most appropriate approach for 

estimating the value of the subject property for the fiscal year 

at issue.   

Under this approach, the property’s capacity to generate 

income over a one-year period is analyzed and converted into an 
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indication of fair cash value by capitalizing the income at a 

rate determined to be appropriate for the investment risk 

involved.  Olympia & York State Street Co. v. Assessors of 

Boston, 428 Mass. 236, 239 (1998).  Net operating income is 

obtained by subtracting expenses from gross income.  Assessors 

of Brookline v. Buehler, 396 Mass. 520, 523 (1986).  The 

capitalization rate should reflect the return on investment 

necessary to attract investment capital.  Taunton Redevelopment 

Associates, 393 Mass. at 295.   

In the present appeal, the Board found that Mr. Bouchard’s 

suggested categories of income, area measurements, selected 

market rents, and other estimates of income were credible.  His 

reliance on recent leases from the subject and comparable mall 

properties was appropriate.  In contrast, Mr. Haven’s analysis 

lacked the same breadth, support, and persuasiveness.  The Board 

also found that Mr. Bouchard’s vacancy and credit loss rate was 

reasonable considering all of the circumstances, while Mr. 

Haven’s was unrealistic.  The Board adopted Mr. Bouchard’s 

expenses except for common area reserves and non-subject 

reserves.  The Board found that these two suggested reserves 

were not appropriate categories to include in its income 

capitalization methodology under the circumstances.  The 

expenses, which the Board did adopt, were lower in total than 

those proposed by Mr. Haven.  The Board also noted that, to the 
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extent it relied on actual rents and expenses in its 

methodology, that reliance was acceptable because the actual 

figures adequately reflected the market for the subject 

property.  See Pepsi-Cola Bottling Co., 397 Mass. at 451 

(citations omitted).  

Lastly, the Board found and ruled that the capitalization 

rate that Mr. Haven derived from his mortgage-equity calculation 

was the most appropriate rate for the Board to use in its 

methodology.  The Board found that this rate was credible and 

based on reasonable assumptions.  Furthermore, it was adequately 

supported by capitalization rates contained in published 

reports.  The Board found that the rate prescribed by Mr. 

Bouchard was inflated and unduly pessimistic about the future of 

the property.   

The mere qualification of a person as an expert does not 

endow his testimony with any determinative weight.  Boston Gas 

Co., 334 Mass. at 579.  “The board [is] not required to believe 

the testimony of any particular witness.”  Boston Consolidated 

Gas Co., 309 Mass. at 72.  See also North American Philips 

Lighting Corp. v. Assessors of Lynn, 392 Mass. 296, 300 (1984); 

New Boston Garden Corp., 383 Mass. at 473; Jordan Marsh Co., 359 

Mass. at 110.  In these appeals, the Board found and ruled that, 

with limited exception, Mr. Bouchard’s valuation methodology was 

credible, well-supported, and persuasive.  The Board further 
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found and ruled that, except for his capitalization rate, Mr. 

Haven’s valuation methodologies lacked the breadth, support, and 

credibility of Mr. Bouchard’s methodology.   

In considering whether, and to what extent, a property is 

overvalued, the Board may take its view of the premises into 

account.  Westport v. Bristol County Commissioners, 246 Mass. 

556, 563 (1923); Avco Manufacturing Corp. v. Assessors of 

Wilmington, 1990 Mass. ATB Adv. Sh. 142, 166 (Docket No. 148171 

and companion appeals, June 27, 1990); Arthur D. Little, Inc. v. 

Assessors of Cambridge, 1982 Mass. ATB Adv. Sh. 363, 374 (Docket 

No. 93625 and companion appeals, October 28, 1982).  The Board 

found its view particularly helpful in determining the 

property’s highest and best use.          

The burden of proof is upon the appellant to make out its 

right as a matter of law to an abatement of the tax.  Schlaiker 

v. Assessors of Great Barrington, 365 Mass. 243, 245 (1974).  An 

assessment on a parcel of real estate is presumed valid until 

the taxpayer sustains its burden of proving otherwise.  Id.  "By 

holding that the assessment is entitled to a presumption of 

validity, we are only restating that the taxpayer bears the 

burden of persuasion of every material fact necessary to prove 

that its property has been overvalued."  General Electric Co. v. 

Assessors of Lynn, 393 Mass. 591, 599 (1984).  In appeals before 

this Board, a taxpayer "may present persuasive evidence of 
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overvaluation either by exposing flaws or errors in the 

assessors' method of valuation, or by introducing affirmative 

evidence of value which undermines the assessors' valuation."  

Id. at 600 (quoting Donlon v. Assessors of Holliston, 389 Mass. 

848, 855 (1983)).  The mere going forward with evidence is not 

enough to meet the taxpayer’s burden.  See Foxboro Associates, 

385 Mass. at 691.  The evidence must be credible and persuasive.  

Id.  

 

 

Upon consideration of all of the evidence, the Board found 

and ruled that the appellant met its burden of proving that the 

subject property was overvalued for fiscal year 2001.  

Therefore, the Board decided this appeal for the appellant.   

 

     THE APPELLATE TAX BOARD 

 

By:_____________________________Chair 

 

   _____________________________Commissioner 

 

 

   _____________________________Commissioner 

 

 

   _____________________________Commissioner 

 

 

   _____________________________Commissioner 

      



 ATB 2005-334 

 

A true copy, 

 

 

 

Attest:_____________________________ 

  Assistant Clerk of the Board 

 

 


