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This is an appeal filed under the formal procedure 

pursuant to G.L. c. 58A, § 7 and G.L. c. 62C, § 39, from 

the refusal of the Commissioner of Revenue (“Commissioner” 

or “appellee”) to abate personal income taxes, penalties, 

and interest assessed against Thomas E. Brew, Jr. 

(“appellant” or “Mr. Brew”) for the tax years ending 

December 31, 2002, December 31, 2003 and December 31, 2004 

(“tax years at issue”).  

Commissioner Scharaffa heard this appeal.  Chairman 

Hammond and Commissioners Egan, Rose, and Mulhern joined 

him in a decision for the appellee.  These findings of fact 

and report are made pursuant to requests by the appellant 

and appellee under G.L. c. 58A, § 13 and 831 CMR 1.32. 

 
Paul J. Dee, Jr., Esq. for the appellant.   

 
Julie A. Flynn, Esq. and Celine E. Jackson, Esq. for 

the appellee.   
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FINDINGS OF FACT AND REPORT 
 

 In April of 2005, the Commissioner commenced an audit 

of the appellant, who had not filed Massachusetts income 

tax returns for the tax years at issue.  On September 19, 

2005, the appellant filed non-resident Massachusetts income 

tax returns for the tax years at issue.  On April 24, 2006,  

the Commissioner issued a Notice of Intent to Assess 

(“NIA”) to the appellant, proposing the assessment of 

additional taxes in the amount of $36,516 for tax year 

2002, $53,546 for tax year 2003, and $54,818 for tax year 

2004, along with penalties and interest.  The Commissioner 

issued a Notice of Assessment, dated August 14, 2007, 

assessing the taxes proposed on the NIA along with 

penalties and interest.  The appellant timely filed 

Applications for Abatement with the Commissioner on October 

11, 2007, which the Commissioner denied by Notice of 

Abatement Determination dated January 7, 2008.  The 

appellant timely filed his appeal with the Appellate Tax 

Board (“Board”) on February 14, 2008.  Based on the 

foregoing facts, the Board found and ruled that it had 

jurisdiction to hear and decide this appeal. 



 ATB 2010-769

The issue in this appeal is whether the appellant was 

domiciled in Massachusetts during the tax years at issue.1  

A hearing was held before the Board on September 16, 2009 

at which the appellant and his wife, Frances Brew, each 

testified.  Also testifying for the appellant were his 

supervisor and friend, Thomas Churbuck, and his longtime 

friend, Ronald Mycock.  In addition to the testimony, 

numerous exhibits were entered into evidence by both 

parties.  On the basis of all of the testimony and exhibits 

entered into the record, the Board made the following 

findings of fact.   

A. The Appellant’s Personal and Vocational History  

Mr. Brew was born and raised in St. Louis, Missouri, 

where he lived until shortly after his graduation from high 

school. Mr. Brew moved to Massachusetts in 1960 to attend 

Boston University from which he graduated in 1964.  He 

received a law degree from Boston University Law School in 

1967. 

 Following his graduation from law school, Mr. Brew 

worked at a management consulting firm and two different 

law firms until 1973, when he obtained a position at the 

Office of Chief Counsel of the Internal Revenue Service 

                                                 
1 The parties agreed that regardless of the determination of domicile, 
Mr. Brew is liable for $5,182.13 in tax, interest and penalties 
assessed in connection with Massachusetts-source income earned during 
the tax years at issue.   
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(“IRS”) in Washington, DC. In 1976, he transferred to the 

IRS Regional Counsel’s office in Boston, Massachusetts.   

In 1978, Mr. Brew and his wife, Frances, were married 

in Massachusetts. Their daughter, Haley, was born in 1979 

and their son, Brian, was born in 1984. In 1985, Mr. Brew 

and his wife bought a home in Newton, Massachusetts 

(“Newton home”). The Newton home had six bedrooms and four 

and one-half bathrooms.  Its assessed value for fiscal year 

2003 was $1,278,800.  Mr. and Mrs. Brew sold the Newton 

home in 2006. 

During the 1990s, Mr. and Mrs. Brew also purchased a 

home in Cotuit (“Cotuit home”), which is on Cape Cod.  The 

Cotuit home had three bedrooms, one and one-half bathrooms 

and was set on one and one-half acres of land.  Its 

assessed value for fiscal year 2003 was $301,700.  Mr. Brew 

testified that they used this home as a weekend, summer and 

vacation residence.   

Mr. Brew left the IRS in 1978 and, along with his 

business partner, David Ferrari, opened a business 

consulting firm which was named Argus Management (“Argus”) 

and was located in Natick, Massachusetts.  According to 

Mr. Brew, Argus specialized in assisting corporate clients 

with crisis management, interim management, and workout 

situations.  Mr. Brew’s primary duties while at Argus 
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involved serving in interim executive positions at those 

corporations.  This work required Mr. Brew to travel out-

of-state extensively.  Mr. Brew left Argus in 1994 to work 

for a company called Kurzweil, which was located in 

Waltham, Massachusetts.   

 In 1998, Mr. Brew accepted an offer to become 

temporary Chief Executive Officer (“CEO”) at McCleid Steel 

Company (“McCleid”) in St. Lois, Missouri. Mr. Brew worked 

at McCleid until 2000. However, the Brew family did not 

move to St. Louis.  During that time period, Mr. Brew lived 

in a rented apartment in St. Louis during the week and, 

with few exceptions, returned home on weekends to be with 

his family at their Newton home.   

In December of 2000, the appellant was contacted by 

Thomas Churbuck, the founder, President and CEO of Power 

Systems Manufacturing, LLC (“PSM”). PSM was a Jupiter, 

Florida engineering company that manufactured industrial 

gas turbine parts.  Mr. Churbuck recruited Mr. Brew to 

become the Chief Operating Officer (“COO”) at PSM and Vice-

President of Calpine Corporation, a related corporation.   

According to his testimony, the appellant discussed 

the job offer with his family.  According to both Mr. and 

Mrs. Brew, he told his family that he wanted to take the 

position in Florida, but did not want to continue commuting 
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home regularly, as he had when he worked in St. Louis.  

Mr. Brew testified that he informed his family that he 

envisioned a more permanent relocation, but if they 

objected, he would not take the job.  According to 

Mr. and Mrs. Brew’s testimony, his family did not object, 

and Mr. Brew accepted the position.  However, because Brian 

was a sophomore in high school at that time, and they did 

not wish to disrupt his education, Brian and Mrs. Brew 

remained living in the Newton home.   

Various documents relating to Mr. Brew’s acceptance of 

this position were introduced into evidence.  Exhibit GG is 

a document dated January 25, 2001, entitled “Offer 

Proposal,” (“Employment Offer”) in which the terms of 

Mr. Brew’s Employment Offer were detailed.  There is a 

specific notation on the Employment Offer stating “Tom will 

not relocate until his child graduates high school in June 

2003.  He would like to postpone relocation until then.  

‘Payback forgiveness’ clock would commence in 6/03 and 

continue for 18 months.”  Mr. Brew negotiated for 

additional time to take advantage of the relocation 

package, which traditionally extended for a year. It is 

further noted on the Employment Offer that Mr. Brew would 

receive up to $10,000 per year for “home visit expenses.”  

An employment contract was signed by Mr. Churbuck and 
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Mr. Brew, among others, on February 1, 2001.  The 

employment contract provided for reimbursement of “airfare 

expenses for home visits to Massachusetts.”  Mr. Brew 

earned several hundred thousand dollars in income through 

his work at PSM in each of the tax years at issue.   

Prior to 2001, Mr. and Mrs. Brew owned three 

condominiums as investment properties in Boca Raton, 

Florida.  They sold two of those condominiums during the 

tax years at issue.  Upon commencing employment at PSM in 

2001, Mr. Brew moved into the third condominium.  However, 

he did not move furniture or other belongings from either 

of his Massachusetts residences to Florida. Rather, he 

furnished the condominium with hand-me-downs and plastic 

furniture.  The assessed value of the condominium in which 

Mr. Brew lived was $168,770 in 2002, $195,816 in 2003, and 

$222,534 in 2004.   

According to Mr. Brew’s testimony and his personal 

calendars, which were entered into the record, he returned 

to Massachusetts from Florida approximately every other 

weekend during the tax years at issue.  He typically 

arrived in Massachusetts late on Friday evenings and flew 

back to Florida early on Monday mornings.   
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B. The Appellant’s Familial and Social Connections  

It was undisputed that during the tax years at issue, 

Frances Brew remained domiciled in Massachusetts.  She 

spent the majority of her time in Massachusetts, 

occasionally traveling to Florida to visit her husband.  

The family dog resided with her in Massachusetts. 

Brian attended high school in 2002 and 2003.  In 

September of 2003, Brian started college but returned to 

the Newton home during breaks from college throughout 2004.   

Haley attended graduate school in Massachusetts from 

2002 through 2004. Mrs. Brew testified that Haley lived at 

the Newton home in 2003 for five months while attending 

graduate school. With the assistance of her parents, Haley 

purchased a home in Cotuit, close to Mr. and Mrs. Brew’s 

residence. 

 Mr. Brew described himself as a family man who enjoyed 

a close relationship with his family. Mr. Brew regularly 

attended his son’s soccer and lacrosse games during the tax 

years at issue when he returned to Massachusetts.  Mr. Brew 

and Brian also enjoyed gardening at the Newton home. 

Although they lived apart much of the time, 

Mr. and Mrs. Brew by all accounts enjoyed a close and 

loving marriage and frequently socialized with their 

extended family and their large circle of friends.   
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Both Mr. and Mrs. Brew testified that, despite his 

employment in Florida, Mr. Brew celebrated most of the 

major holidays with his family in Massachusetts during the 

tax years at issue.  The evidence showed that Mr. Brew 

spent New Years, Easter, Memorial Day, Fourth of July, 

Labor Day, Thanksgiving, and the week of Christmas in 

Massachusetts in 2002; New Years, Easter, Memorial Day, 

Fourth of July, Thanksgiving and the week of Christmas in 

Massachusetts in 2003; and Easter, Memorial Day, Fourth of 

July, Labor Day and Thanksgiving in Massachusetts in 2004.  

In addition to his wife and children, Mr. Brew had 

four brothers.  His mother was also living during the tax 

years at issue, but his father was deceased.  Prior to 

2001, Mr. Brew’s mother and two of his brothers had moved 

to Florida, and they continued to reside there during the 

tax years at issue.  Mr. Brew testified that he socialized 

with his mother and brothers in Florida and also in 

Massachusetts.  Another brother, Jim, lived in Westwood, 

Massachusetts.  Mr. Brew testified that he had a good 

relationship with Jim and that he saw him frequently in 

Massachusetts during the tax years at issue.  

Prior to 2001, Mr. Brew’s mother had purchased twelve 

funeral plots in Florida.  She gave two to each of her five 

sons.  Mr. Brew’s father was buried in Florida.  Mr. Brew’s 
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mother also owned a home in Cotuit, next door to the 

appellant’s home, and Mr. Brew testified that he saw her 

frequently during the tax years at issue in Massachusetts 

as well.  Mr. Brew also testified that his brothers 

vacationed with their families in Cotuit in the summer 

during the tax years at issue.   

Mrs. Brew’s mother and brother also lived in 

Massachusetts.  Mrs. Brew testified that they frequently 

attended functions at each other’s homes in Massachusetts 

during the tax years at issue.   

 In addition to their immediate and extended family, 

Mr. and Mrs. Brew had a large circle of close friends with 

whom they socialized at both their Newton and Cotuit homes.  

Richard Mycock was a close friend of Mr. Brew from law 

school.  Richard’s brother, Ronald Mycock, who testified at 

the hearing of this appeal, was also a longtime close 

friend of the appellant.  Both Richard and Ronald Mycock 

lived in Massachusetts during the tax years at issue.  

Mr. Brew testified that Richard Mycock originally 

introduced Mr. Brew to the town of Cotuit in the 1960s. 

Richard Mycock owned a home across the street from Mr. Brew 

in Cotuit and Ronald Mycock owned a home three hundred 

yards away from Mr. Brew’s home in Cotuit. They frequently 
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had Friday night dinners during the summer months at 

Mr. Brew’s Cotuit home.  

Other close friends of the appellant were Mr. Goldberg 

and Mr. Teubor, neighbors of his from Newton.  Mr. Teubor 

was also a neighbor of Mr. Brew in Cotuit. His house was 

just one hundred yards away from Mr. Brew’s home in Cotuit. 

Mr. Brew testified that he socialized with Mr. Teubor and 

Mr. Goldberg during the tax years at issue in Cotuit and 

Newton. Mr. Churbuck, Mr. Brew’s supervisor and friend, 

also owned a home in Cotuit, and the evidence showed that 

they socialized in Cotuit as well as in Florida.   

It was evident from the record that Mr. and Mrs. Brew 

enjoyed entertaining and there was considerable testimony 

about their various annual parties.  Mr. Brew testified 

that annual Super Bowl parties at his Newton home were a 

longstanding tradition, and another annual tradition was a 

Fourth of July clambake at the Cotuit home.  As many as 60 

people regularly attended the latter.   

Mr. Brew and Mr. Churbuck testified that they also 

socialized in Florida, and Mr. Brew testified that he 

socialized with other work acquaintances, friends, and 

family while in Florida.  Mr. Brew testified that he had 

always discussed with friends that he would eventually end 

up in Florida, as some of his other friends and family had.  



 ATB 2010-778

Mrs. Brew stated that it was a “no brainer” that they would 

end up in Florida, and similarly, Mr. Mycock stated that 

they had discussed their mutual aspirations to reside in 

Florida some day.  However, it was undisputed that during 

the tax years at issue and as of the date of the hearing of 

this appeal, Mr. Mycock and Mrs. Brew were domiciled in 

Massachusetts.  

Mrs. Brew testified that she traveled to Florida a few 

times to look for a house that she and Mr. Brew would 

eventually reside in together.  However, they did not 

purchase such a house during the years at issue.2  

C. The Appellant’s Personal Possessions, 
Registrations, Accounts and Business Investments   

 
Mr. Brew maintained four bank accounts in 

Massachusetts and two bank accounts in Florida during the 

tax years at issue.3  However, the bank account statements 

entered into evidence showed that the Florida bank accounts 

had only minimal activity and balances during the tax years 

at issue.  One of the Florida bank accounts was set up only 

to receive rental payments from the investment properties 

that Mr. Brew had owned in Florida but sold during the tax 

years at issue.  The Massachusetts bank accounts had 

substantial balances and saw more frequent transactions.  
                                                 
2 Mr. and Mrs. Brew purchased a new home in Florida in 2005.   
3 The evidence showed that some of the Massachusetts bank accounts were 
jointly owned with Mrs. Brew.  
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Notably, monthly deposits of substantial sums of money were 

deposited into the Massachusetts accounts.  Given the 

Florida accounts’ minimal activity and balances, and 

Mr. Brew’s considerable salary at PSM, the Board inferred 

that the deposits into the Massachusetts bank accounts 

included the deposit of the income earned by Mr. Brew in 

Florida.  Mr. Brew also maintained a safe deposit box in 

Massachusetts but did not have one in Florida.   

Mr. Brew did not complete a change of address form 

with the U.S. Postal Service, nor did he have any mail 

forwarded to Florida.  During the years at issue, all of 

Mr. Brew’s utility bills, insurance documents and his 

primary credit card statements were mailed to his Newton 

home.  Real estate tax bills and bank account statements – 

including the tax bill for his Florida property and bank 

account statements from his Florida bank accounts – were 

mailed to the Newton home.  The following items also list 

the Newton home as Mr. Brew’s address: Mr. Brew’s 2002 and 

2004 1099s from Argus Management Corporation; Mr. Brew’s 

2002 1099 from I.B. Goodman; and Programmed Test Resources 

Corporation’s 2004 SK-1.   

Mr. Brew owned a boat which he kept in Massachusetts 

during the tax years at issue.  He renewed the registration 
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for the boat in Massachusetts in 2004.  He did not own or 

keep a boat in Florida.   

Mr. Brew and his wife jointly owned a 2000 Lexis and a 

2003 Audi which they kept and used in Massachusetts. Both 

vehicles were registered in Massachusetts during the tax 

years at issue. Mr. Brew owned a 1993 Lexis, which he 

registered in Florida on November, 13, 2001.  Mr. Brew also 

obtained a Florida driver’s license and registered to vote 

in Florida in 2001.  He voted in Florida at all times 

thereafter. He also filed a Florida Intangible Tax Return 

for each of the tax years at issue.   

During the tax years at issue, Mr. Brew engaged in 

business transactions with various real estate trusts 

located in Massachusetts. He made loans to Massachusetts-

based real estate trusts and collected interest on these 

loans.  

D. Events of 2003 

As stated in the Employment Offer from PSM, Mr. Brew’s 

relocation benefit options were set to expire in June of 

2003.  In a letter from Thomas Churbuck, dated March 6, 

2003, PSM offered Mr. Brew additional travel reimbursement 

for “home visits to Massachusetts” in lieu of a $175,000 

relocation package.  In the letter, PSM offered to 

reimburse Mr. Brew up to $18,000 for home visits in 2003, 
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2004, and 2005, with the stipulation that he “irrevocably 

waive [the] right to any relocation benefits previously 

offered.”  Mr. Brew accepted the offer on March 7, 2003.   

Also in 2003, Mr. and Mrs. Brew met with an architect 

to discuss the construction of a new home in Cotuit. To 

that end, in 2004, they had several meetings with builders 

to discuss plans. The construction of their new house began 

in October of 2005 and was completed in 2006.   The house 

had five bedrooms, five full bathrooms and one half 

bathroom, hardwood floors, a deck, a garage, a screen porch 

and a finished area - presumably an entertainment room in 

the basement - that Mrs. Brew described as a “man cave”.   

In addition, on the advice of Ronald Mycock, the 

appellant loaned money to his wife Frances and another 

individual to purchase an investment property located in 

Cotuit in 2003. Mr. Mycock was the manager of this property 

and remitted interest on the loan to Mr. Brew at his Newton 

home. 

E. The Appellant Did Not Change His Domicile From 
Massachusetts to Florida Prior to or During The  

   Tax Years at Issue 
 
The record established that, during the course of his 

career, Mr. Brew worked for many different companies in 

many different places, yet there was no dispute that, prior 

to 2002, he was domiciled in Massachusetts.  Based on all 
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of the evidence, the Board found that nothing changed 

materially when he began to work in Florida in 2001, and 

therefore, it found that Mr. Brew did not change his 

domicile from Massachusetts to Florida prior to or during 

the tax years at issue.   

The fact that Mr. Brew did not change his domicile to 

Florida during or prior to 2002 was evidenced by various 

documents relating to Mr. Brew’s employment at PSM, among 

other items in the record.  It was clearly stated in the 

Employment Offer that Mr. Brew did not wish to relocate 

until at least 2003, when his son graduated from high 

school.   To that end, he did not accept a typical 

relocation package which included moving expenses.  He 

instead negotiated for and received reimbursements for 

“home visit expenses.”   

Consistent with the statements of intent expressed on 

the Employment Offer, the Board found that Mr. Brew did not 

change his domicile to Florida after accepting employment 

with PSM.  Rather, the Board found that he continued to 

commute home to Massachusetts at least every other weekend, 

much as he had when he worked in Missouri and elsewhere.  

Mr. Brew planned to, and did, return to Massachusetts 

regularly to be with his family and friends.  The Board 

therefore found that when Mr. Brew departed from 
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Massachusetts to Florida, he did so with a certain purpose 

to return to Massachusetts, and that his stays in Florida 

amounted to absences from home rather than the 

establishment of a new domicile.   

The Board did not find Mr. Brew’s testimony regarding 

his domicile credible. Although he professed an intent to 

make a permanent move to Florida in 2001, his actions 

contradicted his stated intent.  For example, the Board 

found that the style of living maintained by Mr. Brew in 

Florida was not consistent with his stated intent to make 

it his permanent or primary home. Mr. Brew did not move his 

furniture or belongings from Massachusetts to Florida.  He 

simply furnished his condominium with hand-me-down and 

plastic furniture.  This modestly-furnished condominium 

stood in contrast to the sizeable home Mr. Brew maintained 

in Newton during the tax years at issue and the even larger 

home he began plans to build in Cotuit.   Mr. Brew owned 

three cars.  Two of them were garaged in Massachusetts, 

while the oldest one – a 1993 Lexis – was registered in 

Florida.  Although he testified that he enjoyed boating and 

fishing, he did not maintain a boat in Florida.  The 

evidence indicated that Mr. Brew was a man of considerable 

financial means who could afford to establish a comfortable 

residence and lifestyle in Florida, yet the record showed 
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that he did not.  The Board found these facts to be a 

persuasive indication that Mr. Brew did not make genuine 

efforts to establish a new domicile in Florida during the 

tax years at issue.   

Moreover, an examination of Mr. Brew’s other actions 

revealed his strong and continuing ties to Massachusetts.  

Mr. Brew did not change his address with the U.S. Postal 

Service or otherwise arrange to have his mail forwarded to 

Florida.  All of his important mail, including bills, bank 

account statements, credit card statements, tax documents, 

and insurance documents continued to be mailed to his 

Newton home.  Although he had two bank accounts in Florida, 

those accounts were used infrequently and had comparatively 

small balances, while the several Massachusetts bank 

accounts that he maintained were used frequently and 

handled large sums of money, including the deposit of the 

income earned from his job in Florida.  Even the property 

tax bills and bank account statements from his Florida 

property and bank accounts were mailed to his Newton home.   

The record established that Mr. Brew did not abandon 

his Massachusetts domicile.  If he abandoned anything, it 

appears to have been his plan to relocate to Florida after 

his son graduated from high school in 2003.  In March of 

2003, Mr. Brew permanently waived his right to receive a 
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relocation package worth $175,000 from PSM, and instead, 

opted to continue to be reimbursed up to $18,000 per year 

for “home visits to Massachusetts” for 2003, 2004, and 

2005.  The Board found the fact that Mr. Brew opted to 

reject a relocation benefit worth $175,000 in favor of 

travel reimbursements totaling a maximum of $54,000 to be a 

strong indication that he did not intend to relocate to 

Florida.   

Mr. Brew conceded in his testimony that Massachusetts 

remained the center of his immediate family’s life during 

the tax year at issue.  As of the first year at issue in 

this appeal, Mr. Brew had been married to his wife for 24 

years.  By all accounts they had a close and loving 

marriage.  The evidence also showed that he was actively 

engaged in the lives of his two children.  He participated 

in activities with Brian such as fishing and gardening, and 

also attended Brian’s sporting events; he assisted Haley in 

purchasing a home close to his home in Cotuit.  It was 

apparent from the record that Mr. Brew’s family life was 

his top priority, as evidenced by the fact that he refused 

to even consider relocating until after Brian completed 

high school and by the fact that he continued to return to 

Massachusetts on a frequent and regular basis to be with 

his family.  
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 Accordingly, the Board found that Mr. Brew’s ties to 

his immediate family were entitled to the greatest weight 

in determining his place of domicile.  Placing considerable 

weight on this factor, along with the other evidence in the 

record, the Board concluded that Mr. Brew remained 

domiciled in Massachusetts.   

In addition to his family, Mr. Brew had a large circle 

of close friends in Massachusetts, including neighbors and 

others with whom he had been friends for decades.  A half-

dozen of Mr. Brew’s friends and family, including his 

mother, had homes in close proximity to his Cotuit home, 

and the testimony established that there were frequent get-

togethers at that house, including Friday night dinners and 

annual clambakes attended by as many as 60 guests.  

Mr. Brew’s brothers routinely vacationed in Cotuit with 

their families during the tax years at issue.  Further, 

Mr. Brew continued to host annual Super Bowl parties at his 

Newton home, and he had many close friends in the Newton 

area.  Mr. Brew celebrated nearly all of the major holidays 

in Massachusetts during the tax years at issue.  Mr. Brew’s 

mother-in-law and brother-in-law also lived in 

Massachusetts and Mrs. Brew testified that they frequently 

socialized with her family in Massachusetts during the tax 

years at issue.  
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 Although he testified that he socialized with family 

and friends in Florida during the tax years at issue, based 

on the record, the Board found that the majority of 

Mr. Brew’s social activities, including the celebration of 

holidays and other annual traditions, took place in 

Massachusetts during the tax years at issue.   

Finally, the record indicated that recreational 

activities enjoyed by Mr. Brew included gardening, fishing, 

and entertaining.  He gardened exclusively at his Newton 

home, and, although he fished in both Massachusetts and 

Florida, his boat remained in Massachusetts at all times.  

As discussed at length above, the majority of the 

entertaining and socializing done by Mr. Brew took place in 

Massachusetts.  The Board found the fact that the majority 

of Mr. Brew’s family, social, and recreational activities 

took place in Massachusetts to be persuasive evidence that 

he remained domiciled in Massachusetts.   

The evidence of record did not persuade the Board that 

Mr. Brew decreased his ties to Massachusetts and increased 

his ties to Florida.  In fact, the opposite was true.  

Mr. Brew had long owned three condominiums as investment 

properties in Florida.  During the tax years at issue, he 

sold two of those units.  In contrast, Mr. Brew loaned 

money to his wife to assist her in purchasing an investment 
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property in Cotuit, and in addition, Mr. and Mrs. Brew 

undertook plans to dramatically expand their own home in 

Cotuit.  While he did accept employment in Florida, this 

did not represent a decrease in his ties to Massachusetts.  

Mr. Brew’s employment immediately prior to accepting the 

position at PSM was not in Massachusetts, it was in 

Missouri.   Mr. Brew did not dispute that he was domiciled 

in Massachusetts while he worked in Missouri, and likewise, 

the Board found that he was domiciled in Massachusetts 

while he worked in Florida.   

Although certain of his family members lived in 

Florida, Mr. Brew’s wife and children, his brother Jim, his 

brother-in-law, and his mother-in-law all lived in 

Massachusetts.  Further, his mother also owned a home in 

Cotuit and spent her summers there.  While it is true that 

Mr. Brew’s two brothers and mother lived in Florida, they 

had lived there prior to 2002, a time during which Mr. Brew 

did not dispute that he was a Massachusetts domiciliary and 

during which he filed Massachusetts resident income tax 

returns.  The Board therefore did not find the fact that 

Mr. Brew’s two brothers and mother lived in Florida to be
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persuasive evidence that he changed his domicile to 

Florida.4  

Similarly, the Board did not find the facts that 

Mr. Brew changed his voter registration to Florida and 

obtained a Florida driver’s license to be persuasive 

evidence that he changed his domicile to Florida.  As an 

initial matter, Mr. Brew changed his voter registration and 

obtained a Florida driver’s license in 2001, immediately 

upon beginning his employment at PSM, despite the fact that 

his employment documents clearly indicated that he would 

not relocate to Florida until at least 2003.  Moreover, the 

Board found that these acts were not entitled to as much 

weight as Mr. Brew’s more substantive and on-going 

activities, such as receiving all of his mail, maintaining 

most of his money and material possessions, and celebrating 

major holidays and longstanding annual traditions in 

Massachusetts.  Accordingly, on balance, the Board did not 

find the facts that Mr. Brew changed his voter registration 

and obtained a Florida driver’s license to be persuasive 

evidence that he changed his domicile to Florida.   

                                                 
4 Likewise, the Board did not find the fact that Mr. Brew had two burial 
plots in Florida to be persuasive evidence that he had changed his 
domicile to Florida.  The evidence showed that the burial plots were 
gifts bestowed upon Mr. Brew by his mother, who gave two plots to each 
of her five sons, regardless of where they lived.  The Board did not 
find the actions of Mr. Brew’s mother to be probative evidence of 
Mr. Brew’s intentions in 2002, 2003 or 2004.   
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In conclusion, and based on all of the evidence, 

although Mr. Brew’s employment at PSM required him to leave 

Massachusetts and work in Florida, the Board found that he 

left Massachusetts with the certain purpose to return on a 

regular and frequent basis. He returned regularly to 

Massachusetts because it remained the center of his family 

and social life.  Therefore, the Board found that Mr. Brew 

did not abandon his Massachusetts domicile and establish a 

new one in Florida prior to or during the tax years at 

issue.  Accordingly, the Board decided this appeal for the 

appellee.   

 

                         OPINION 
  

Under G.L. c. 62 § 2, Massachusetts residents are 

taxed, with certain limitations not relevant here, on all 

of their income from whatever sources derived.  

In contrast, Massachusetts taxes non-residents only on 

income from Massachusetts sources.  See G.L. c. 62, § 5A.  

Accordingly, if the appellant was a Massachusetts resident 

during the tax years at issue, the disputed income is 

subject to tax in Massachusetts regardless of whether the 

income was from a Massachusetts source.  A “resident” for 

Massachusetts tax purposes is defined as: 
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(1) any natural person domiciled in the 
Commonwealth, or (2) any natural person who is 
not domiciled in the commonwealth but who 
maintains a permanent place of abode in the 
commonwealth and spends in the aggregate more 
than one hundred eighty-three days of the taxable 
year in the commonwealth, including days 
spent partially in and partially out of the 
commonwealth. 

 

G.L. c. 62, § 1(f).  The Commissioner does not contest the 

appellant’s assertion that he spent fewer than 183 days in 

Massachusetts in each of the tax years at issue.  The issue 

presented in this appeal, therefore, is whether the 

appellant was domiciled in Massachusetts during the tax 

years at issue.  

Domicile is commonly defined as “the place of actual 

residence with intention to remain permanently or for an 

indefinite time and without any certain purpose to return 

to a former place of abode.”  Commonwealth v. Davis, 

284 Mass. 41, 50 (1933).  While domicile may be a difficult 

concept to define precisely, the hallmark of domicile is 

that it is “‘the place where a person dwells and which is 

the center of his domestic, social and civil life.’” 

Reiersen v. Commissioner of Revenue, 26 Mass. App. Ct. 124, 

125 (1988) (citing RESTATEMENT (SECOND) OF CONFLICT OF LAWS § 12 

(1969)). 
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Massachusetts courts have recognized that a person may 

have a residence in one place and a permanent home, i.e., 

domicile, in another.  See, e.g., Hopkins v. Commissioner 

of Corps. & Tax’n, 320 Mass. 168, 173 (1946); Horvitz v. 

Commissioner of Revenue, 51 Mass. App. Ct. 386, 393 (2001).  

Having more than one residence can lead to factors on more 

than one side of the “domicil[e] ledger.”  Reiersen, 

26 Mass. App. Ct. at 127.  Therefore, a determination of 

domicile depends upon a comprehensive facts-and-

circumstances analysis.  See, e.g, Roarke v. Hanchett, 

240 Mass. 557, 561 (1922) (finding that proof of domicile 

“depends upon no one fact or combination of circumstances, 

but from the whole taken together it must be determined in 

each particular case.”). “The credibility of witnesses, the 

weight of the evidence, and the inferences to be drawn from 

the evidence are matters for the board.”  Cummington School 

of the Arts, Inc. v. Assessors of Cummington, 373 Mass. 

597, 605 (1977).    

The appellant in this appeal had the financial means 

to maintain residences in both Florida and Massachusetts.  

The record in this appeal, then, presented factors on “both 

sides of the domicil[e] ledger,”  Reiersen, 26 Mass. App. 

Ct. at 127, and the Board considered and weighed the 

evidence on each side of that “ledger.”   
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Beginning with the Florida side of the “ledger,” 

during the tax years at issue, Mr. Brew’s full-time job was 

in Florida.  He maintained a condominium in Florida.  He 

registered a car in Florida, obtained a Florida driver’s 

license, and registered to vote and voted in Florida.  

Mr. Brew’s mother and two of his brothers also lived in 

Florida, and he socialized with them there, as well as 

other friends and work acquaintances.  Mr. Brew also had 

two Florida bank accounts and filed Florida Intangible Tax 

Returns.   

On the Massachusetts side of the “ledger” were 

Mr. Brew’s Newton home and his Cotuit home, his wife and 

children, his dog, his brother Jim, his in-laws, and most 

of his close friends.  Id. In addition, Mr. Brew’s mother 

lived in Cotuit during the summer months, and his other 

brothers regularly vacationed there during the summer.  

Mr. Brew maintained two cars and a boat in Massachusetts.  

He also maintained four bank accounts in Massachusetts 

which handled the bulk of his financial transactions.  

Mr. Brew also made business investments in Massachusetts 

during the tax years at issue, by loaning money to various 

real estate investment trusts and to his wife, so that she 

could invest in a rental property in Cotuit.   
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After considering and weighing the evidence on both 

sides of the “domicil[e] ledger,” the Board found and ruled 

that the preponderance of the evidence clearly lay on the 

Massachusetts side of the “ledger.” Id.  In weighing the 

evidence, the Board placed the greatest weight on 

Mr. Brew’s ties to his wife and children because the Board 

found that Mr. Brew’s family was his top priority. Mr. Brew 

conceded in his testimony that Massachusetts remained the 

center of his immediate family’s life during the tax years 

at issue, and the evidence supported the same conclusion.  

Having concluded that the dominant concerns in Mr. Brew’s 

life were his wife and children, and that his connection to 

them was the factor entitled to the most weight, the Board 

found that the facts of the present appeal were much like 

those in Horvitz, where the taxpayer, because of his 

considerable wealth, was able to maintain residences and 

carry on portions of his life in both Florida and 

Massachusetts.  Horvitz, 51 Mass. App. Ct. at 396.  

Mr. Horvitz’s children were located in Massachusetts and 

the Board found that Mr. Horvitz was domiciled in 

Massachusetts because his ties to his children exerted the 

“strongest pull of any single factor” relevant to the 

determination of domicile.  Horvitz v. Commissioner of 

Revenue, Mass. ATB Findings of Fact and Reports 2002-252, 
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260, aff’d, 60 Mass. App. Ct. 1103 (2003), further review 

denied, 441 Mass. 1102 (2004).5  Likewise, the Board found 

and ruled that Mr. Brew’s domicile remained in 

Massachusetts, where his family and family homes were 

located.6   

The Board found the evidence on the Florida 

side of the “ledger” to be less than convincing. 

Reiersen, 26 Mass. App. Ct. at 127.  That evidence included 

Mr. Brew’s stated intent to make Florida his place of 

domicile.  While intent is an important consideration in 

determining the place of domicile, a taxpayer’s mere 

expression of intent is not sufficient to establish 

domicile.  “‘[T]he fact and intent must concur.’” Hershkoff 

v. Board of Registered Voters of Worcester, 366 Mass. 570, 

576-77 (1974) (quoting Opinion of the Justices, 5 Met. 587, 

                                                 
5 In fact, the Board found that Mr. Brew’s familial ties to 
Massachusetts were even more compelling than Mr. Horvitz’s, for 
Mr. Horvitz had been separated from his wife, who lived in 
Massachusetts, while Mr. and Mrs. Brew remained married during the tax 
years at issue.  Mr. Brew’s familial connections therefore included 
both wife and children, while Mr. Horvitz’s had included just his 
children.  Horvitz, 51 Mass. App. Ct. at 388.   
6 Although there are cases in which Courts have ruled that a taxpayer 
maintained a domicile in a location other than where the taxpayer’s 
wife and children resided, the facts of this appeal are distinguishable 
from those cases.  In Reiersen, 26 Mass. App. Ct. at 130, and Scagel v. 
Commissioner of Revenue, Mass. ATB Findings of Fact and Reports 1990-
311, 315, it was undisputed that the taxpayers, though legally married, 
were estranged from their wives and/or children and carried on largely 
separate lives.  As discussed at length above, Mr. and Mrs. Brew were 
not estranged and appeared to have a loving and close marriage and 
family life.  The place of residence of Mr. Brew’s wife and children 
was therefore an important consideration in determining his place of 
domicile.   
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589 (1843)).  See also McMahon v. McMahon, 31 Mass. App. 

Ct. 504, 505 (1991).  In the present appeal, the Board 

found and ruled that Mr. Brew’s stated intent to change his 

domicile to Florida upon beginning work at PSM was not 

supported by the objective facts.  Mr. Brew’s stated 

intentions were plainly contradicted by the documents 

relating to his employment at PSM, which stated that he 

would not relocate to Florida until at least 2003, when his 

son graduated from high school.  Until that time, he would 

be reimbursed for “home visit expenses” incurred in 

traveling to Massachusetts, which he did approximately 

every other weekend.  In 2003, Mr. Brew permanently waived 

his right to a relocation package, and instead agreed to 

continue receiving reimbursements for “home visits to 

Massachusetts” through 2005.  Consistent with the 

expressions of intent as reflected on the employment-

related documents, Mr. Brew planned to, and did, return to 

Massachusetts on a frequent and regular basis.  The Board 

therefore found and ruled that Mr. Brew left for Florida 

with a “certain purpose to return to [his] former place of 

abode.”  Davis, 284 Mass. at 50.  The Board found and ruled 

that Mr. Brew’s stays in Florida were more akin to “mere 

absences from home” rather than the establishment of a new 

domicile.  McMahon, 31 Mass. App. Ct. at 506.   
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Other evidence on the Florida side of the “ledger” 

included the facts that Mr. Brew obtained a voter 

registration and driver’s license in Florida in 2001.  

Reiersen, 26 Mass. App. Ct. at 127.  However, the Board 

found that these acts were not entitled to as much weight 

as Mr. Brew’s on-going activities, which included the 

continued receipt of all of his bills and important mail in 

Massachusetts, including bills relating to his Florida 

property; the frequent and continued use of his 

Massachusetts bank accounts, including the deposit of the 

income earned from his job in Florida; the celebration of 

almost all major holidays in Massachusetts and the 

continuation of his traditional Super Bowl parties and 

Fourth of July clambakes in Massachusetts.  See Swartz v. 

Commissioner of Revenue, Mass. ATB Findings of Fact and 

Reports, 2010-252, 263-4 (finding that modest ministerial 

acts such as changing driver’s license and voter 

registration were not persuasive evidence that taxpayers 

had changed their domicile to Florida in light of 

substantial evidence to the contrary).   

In addition, Mr. Brew continued to engage in most of 

the recreational activities that he enjoyed, including 

fishing, gardening, and entertaining, in Massachusetts 

rather than in Florida.  Although he testified that he 
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fished and socialized in Florida, he also fished in 

Massachusetts, and his boat remained in Massachusetts.  

Gardening was an activity that he engaged in only in 

Massachusetts, and the bulk of his entertaining took place 

in Massachusetts also.  For example, Mr. Brew did not 

testify to any annual parties held or long-standing 

traditions observed in Florida.   

During the tax years at issue, Mr. Brew did not enjoy 

the same standard of living in Florida that he maintained 

in Massachusetts.   Mr. Brew’s most valuable possessions 

did not travel with him to Florida.  He maintained a safe 

deposit box in Massachusetts, but not in Florida.  His boat 

remained in Massachusetts, not in Florida.  His residence 

in Florida was furnished with hand-me-down and plastic 

furniture rather than possessions from his Newton or Cotuit 

homes.  The car used by Mr. Brew in Florida was the oldest 

of the three cars that he owned.  The record showed that 

Mr. Brew was a man of considerable financial means who 

could have maintained a comfortable lifestyle in Florida, 

as he had in Massachusetts, but it appeared from the record 

that he did not.  In sum, the lifestyle maintained by 

Mr. Brew in Florida did not persuade the Board that he made 

genuine efforts to abandon his domicile in Massachusetts 

and establish a new one in Florida.  Though Mr. Brew may 
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have hoped and planned to move permanently to Florida 

someday, the Board found and ruled that he did not realize 

those plans prior to or during the tax years at issue.   

Once established, domicile is “presumed to continue 

until a new one is acquired.”  Davis, 284 Mass. at 49.  “It 

is a general rule that the burden of showing a change of 

domicil[e] is upon the party asserting the change.”   

Mellon Nat’l Bank & Trust Co. v. Comm’r of Corporations and 

Taxation, 327 Mass. 631, 638 (1951); Horvitz, 51 Mass. App. 

Ct. at 394.  It was undisputed that for many years prior to 

the tax years at issue in this appeal, Mr. Brew was 

domiciled in Massachusetts.   The burden was therefore upon 

the appellant to prove that he abandoned his Massachusetts 

domicile and established a new one in Florida.  On the 

basis of all of the evidence, the Board found and ruled 

that he did not meet his burden of proof.  Accordingly, the 

Board issued a decision for the appellee in this appeal.  
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