
HOUSE No. 189
By Mr. Powers of Boston, petition of the Society Against Copy

right Abuses, Inc., for legislation relative to public performing rights 
in copyrighted musical and dramatic-musical compositions and pro
viding for licensing the same. Constitutional Law.

C h e  C o m m o m u e a lth  of M a s s a c h u s e tts

In the Year One Thousand Nine Hundred and Forty-One.

Ax A ct r e l a t iv e  to  p u b l ic  p e r f o r m in g  r ig h t s  in

COPYRIGHTED MUSICAL COMPOSITIONS AND DRAMATIC- 

MUSICAL COMPOSITIONS, PROVIDING FOR THE LICENSING 

OF THE SAME, AND LEVYING A TAX ON THE GROSS 

RECEIPTS FROM THE LICENSING OF SUCH RIGHTS WITHIN 

THE COMMONWEALTH.

Be it enacted by the Senate and House of Repre
sentatives in General Court assembled, and by the
authority of the same, as follows:

1 The General Laws are hereby amended by in-
2 serting after chapter one hundred and ten A the
3 following new chapter:

4 C h a p t e r  11 OB

5 P r o te c tio n  of C o p y r ig h t s  in  t h is  C o m m o n w e a l t h .

6 Section 1. As used in this chapter, the word
7 “ person” means any individual, resident or non-
8 resident, of this commonwealth, and every domestic
9 or foreign or alien partnership, society, association
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10 or corporation; the words “ performing rights”
11 refer to “ public performance for profit” ; the word
12 “ user”  means any person who directly or indirectly
13 performs or causes to be performed musical com-
14 positions for profit; the term “ blanket license”
15 includes any device whereby public performance for
16 profit is authorized of the combined copyrights of
17 two or more owners; the term “ blanket royalty
18 or fee”  includes any device whereby prices for per-
19 forming rights are not based on the separate per-
20 formance of individual copyrights.
21 Section 2. It shall be unlawful for any person
22 to sell, license the use of, or in any manner what-
23 soever dispose of, in this commonwealth, the per-
24 forming rights in or to any musical composition
25 or dramatic-musical composition which has been
26 copyrighted, and is the subject of a valid existing
27 copyright, under the laws of the United States, or
28 to collect any compensation on account of any such
29 sale, license, or other disposition, unless such person:
30 (a) Shall first have filed with the state secretary
31 on forms prescribed by the state secretary a list
32 describing each such musical composition and dra-
33 matic-musical compositions, the performing rights in
34 which said person intends to sell, license or other-
35 wise dispose of in this commonwealth, which descrip-
36 tion shall include the following: The name and
37 title of the copyrighted composition, the date of the
38 copyright, the number or other identifying symbol
39 given thereto in the United States copyright office,
40 the name of the author, the name of the publisher,
41 the name of the present owner of the copyright to
42 said composition, and the name of the present owner
43 of the performing rights thereto. Additional lists
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44 of such copyrighted compositions may be filed by
45 any such person from time to time, and shall be
46 subject to all the provisions of this chapter. A
47 filing fee of two cents a composition shall be required
48 by the state secretary for filing any list under this
49 chapter.
50 (5) Shall simultaneously file an affidavit which
51 shall describe the performance rights to be sold,
52 licensed or otherwise disposed of and shall state
53 that the compositions so listed are copyrighted under
54 the laws of the United States, that the facts con-
55 tained in the list to which said affidavit relates are
56 true, that affiant has full authority to sell, license
57 or otherwise dispose of the performing rights in
58 such composition; and the affidavit shall set forth
59 the name, age, occupation and residence of the
60 affiant; and if an agent, the name, occupation and
61 residence of his principal.
62 Section 3. The list provided for in the pre-
63 ceding section shall be made available by the state
64 secretary to all persons for examination, and taking
65 of copies, in order that any user of such composi-
66 tions in this commonwealth may be fully advised
67 concerning the performing rights therein, and avoid
68 being overreached by false claims of ownership of
69 said performing rights, and also avoid committing
70 innocent infringements of said works. The state
71 secretary may, if in his discretion he deems it neces-
72 sary, in order to prevent such overreaching and to
73 protect the citizens of this commonwealth from
74 committing innocent violations of the copyright
75 laws of the United States, cause a list of all such
76 copyrighted material filed with him to be published
77 once a year or oftener in a form and medium which
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78 he shall deem suitable for said purposes. A dupli-
79 cate of any list so filed by any such person shall at his
80 request be certified by the state secretary and shall
81 by the state secretary be given or delivered to such
82 person, who shall exhibit the same on demand of
83 anyone to whom such person seeks to sell, license or
84 otherwise dispose of said performing rights.
85 Section 1+. It shall be unlawful for two or more
86 owners of the copyrights of musical compositions or
87 dramatic-musical compositions to associate or com-
88 bine together in any manner, directly or indirectly,
89 for the purpose of issuing blanket licenses for the
90 public performance for profit of their compositions
91 upon a blanket royalty or fee covering more than
92 one, or all, of such compositions owned or controlled
93 by the members of such association unless each
94 individual copyright owner included in such asso-
95 elation, or such association in behalf of each indi-
96 vidual copyright owner, also shall make available to
97 each user of such compositions within the common-
98 wealth, at the option of the user, the right to per-
99 form publicly for profit each such copyrighted

100 musical composition owned by him or it at a price
101 established for each separate performance of each
102 such composition. To this end, there shall be filed
103 with the state secretary, either as a part of the list
104 required by section two or as a separate document
105 by such copyright owner, or by such association in
106 behalf of such owner, a schedule of prices for the
107 performing rights to each separate performance for
108 profit of each such composition contained in such
109 list, together with an affidavit of the copyright
110 owner of such compositions that the price so stated
111 has been determined by such copyright owner
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112 acting for himself and not either directly or in-
113 directly in concert or by agreement with the owner or
114 owners of any other copyrights. Such schedule of
115 prices may contain reasonable classifications deter-
116 mined by use and function, or either, of the users of
117 said compositions, with separate price for each
118 classification; provided, that there is equal treat-
119 ment of all persons within each classification and
120 that there is no unreasonable discrimination between
121 classifications. Any copyright owner may at his
122 election fix one price which shall be applicable to
123 each rendition of each of such compositions owned
124 by him except to the extent that he elects to name
125 specific compositions and to fix other prices for each
126 rendition thereof; and said prices shall remain in
127 force and effect until a new schedule of prices with
128 respect to the performing rights to such composi-
129 tions has been similarly filed in the office of the state
130 secretary, at any time, at the election of such owner
131 changes in prices to become effective seven days
132 from the date of filing thereof. The schedule of
133 prices provided for herein shall be made available
134 by the state secretary to all persons for examina-
135 tion and the taking of copies, and may be published
136 by him in the same manner as provided in section
137 three.
138 Section 5. Any person issuing a blanket license
139 for performance rights shall file with the state secre-
140 tary within thirty days from the date such blanket
141 license is issued a true and complete copy of each
142 such license issued or sold with respect to perform-
143 ance within this commonwealth, together with the
144 affidavit of such person that such copy is a true and
145 complete copy of the original and that it sets forth
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146 each and every agreement between the parties
147 thereto with respect to such performing rights.
148 The state secretary shall charge for filing any such
149 contract a fee of one dollar.
150 Section 6. It shall be unlawful for any person
151 selling, licensing the use of or in any manner what-
152 soever disposing of or contracting to dispose of, in
153 this commonwealth, the performing rights in or to
154 any musical composition or dramatic-musical com-
155 position, to make any charge or to contract for or
156 collect any compensation as a condition of using
157 said performing rights based in whole or in part on
158 any program not containing any such composition,
159 and any such charge or contract for compensation
160 shall be valid and enforceable only to the extent
161 that it is based and computed upon a program in
162 which such composition is rendered.
163 Section 7. It shall be unlawful for any person
164 selling, licensing the use of or in any manner what-
165 soever disposing of or contracting to dispose of in
166 this commonwealth public performing rights in or
167 to any musical composition or dramatic-musical
168 composition to make any charge or to contract for or
169 collect any compensation for the use or performance
170 of any such composition that has not been listed with
171 the state secretary as provided in section two.
172 Section S. At the time of filing the information
173 required in sections two and three, the owner of said
174 performing rights shall execute and deliver to the
175 state secretary on a form to be furnished by the
176 state secretary, an authorization empowering the
177 state secretary to accept service of process on such
178 person in any action or proceeding, whether cogni-
179 zable at law or in equity, arising under this chapter,
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180 and designating the address of such person until the
181 same shall be changed by a new form similarly filed;
182 and service of process may thereafter be effected in
183 this commonwealth on such person in any such
184 action or proceeding by serving the state secretary
185 with duplicate copies of such process; and immedi-
186 ately upon receipt thereof the state secretary shall
187 mail one of the duplicate copies by registered mail
188 to the address of such person as stated on authoriza-
189 tion last filed by him. A filing fee of five dollars
190 shall accompany said notice.
191 Section 9. No person shall be entitled to corn-
192 mence or maintain any action or proceeding in any
193 court with respect to such performing rights, or to
194 collect any compensation on account of any sale,
195 license or other disposition of such performing rights,
196 in this commonwealth, except upon pleading and
197 proving compliance with the provisions of this
198 chapter.
199 Copies, certified by the state secretary as such,
200 of each or all of the lists, license agreements, affi-
201 davits and other documents filed with the state
202 secretary pursuant to the requirements of this
203 chapter, shall be furnished by the state secretary
204 to any person upon request at the prices regularly
205 charged by him for such work. Such certified copies
206 shall be admitted in evidence in any action or pro-
207 ceeding in any court to the same extent as the
208 original thereof.
209 Section 10. There is hereby levied, and there
210 shall be collected, a tax, for the act or privilege of
211 selling, licensing, or otherwise disposing of per-
212 forming rights in such compositions in this common-
213 wealth, in an amount equal to three per cent of the
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214 gross receipts of all such sales, licenses or other dis-
215 positions of performing rights in this commonwealth,
216 payable to the state secretary annually, on or before
217 the fifteenth day of March, with respect to the gross
218 receipts of the preceding calendar year. A return
219 on a form prescribed by the state secretary shall be
220 made by all persons subject to this tax on or before
221 the fifteenth day of March of every year wrhich shall
222 accompany a remittance of the tax due.
223 The state secretary shall have authority through
224 his authorized agents to examine and audit the
225 books and records of any person he may deem sub-
226 ject to the tax or fees under this chapter and may
227 require such persons to appear before him with such
228 records and papers as may be necessary after giving
229 thirty days notice to such person.
230 The state secretary shall also have authority
231 through his authorized agents to examine and audit
232 the books, records and accounts of any licensee or
233 user making payments for use of public performing
234 rights in the commonwealth to any person in order
235 that the state secretary may determine or check
236 on gross receipts of those selling or licensing public
237 performing rights in the commonwealth. Any
238 person refusing the state secretary or his duly au-
239 thorized agents access to such books, records and
240 accounts shall be subject to penalties prescribed in
241 section twelve and may be required to appear in
242 person with all books, papers and accounts required
243 by the state secretary within ten days after receipt
244 of notice which the state secretary shall send by
245 “ registered mail, return receipt requested.”
246 If the state secretary determines that any person
247 liable for any tax or fees under this chapter has
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248 made an incorrect return or has made no return at
249 all, or has failed to pay any tax or fees due, the state
250 secretary shall, after determining the amount of
251 such tax or fees due the commonwealth, from the
252 best information at his command, certify such
253 claim for delinquent taxes to said person, and unless
254 payment of such delinquent tax is received within
255 thirty days of delivery of said notice the state secre-
256 tary shall apply to the supreme judicial or superior
257 court for the appointment of a receiver to take over
258 and administer all assets of said delinquent tax-
259 payer in the commonwealth.
260 Such court upon the application of the state
261 secretary properly authenticated, shall appoint some
262 agent of the state secretary as receiver, to serve
263 without further compensation, but who shall be
264 allowed all actual expenses. After posting such bond
265 as the court may determine proper, the said receiver
266 shall take over and administer the affairs of said
267 delinquent taxpayer within the commonwealth,
268 collect accounts and do all things necessary to pro-
269 tect the interests of both the commonwealth, and
270 the said delinquent taxpayer and from such collec-
271 tions as he may make, he shall first pay the expenses
272 of the receivership and any litigation incident thereto
273 and the tax plus interest at the rate of two per cent
274 per month or fraction thereof from the last day of
275 the year for which the tax was due.
276 After having satisfied the claims of the common-
277 wealth and paid all costs of the receivership, the
278 receiver shall make a return to the court, which
279 shall order all assets returned to the taxpayer.
280 Section 11. It shall be unlawful for any person,
281 without the consent of the owner thereof, if said
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282 owner shall have complied with the provisions of
283 this chapter, publicly to perform for profit, in this
284 commonwealth, any such composition, or for any
285 person knowingly to participate in the public per-
286 formance for profit of such composition, or any part
287 thereof.
288 Section 12. Any violation of this chapter shall
289 be punished by a fine of not more than
290 dollars.
291 Section 13. Any person or persons who negotiates
292 or collects or attempts to collect license fees or
293 other exactions or acts in any capacity whatsoever
294 as a representative or agent for any person owning
295 public performing rights of any copyrighted coin-
296 position shall be subject to all the penalties in this
297 chapter provided for violations thereof.
298 Section U+. Any person in this commonwealth
299 aggrieved by reason of any violation of this chapter
300 may sue thereof in the district court within the
301 judicial district of which he resides or the violation
302 took place to recover any damages as the result
303 of the \iolation of the terms of this chapter and
304 shall be entitled to recover his costs, including rea-
305 sonable attorneys fees to be fixed by the court.
306 Section 15. The superior court shall have juris-
307 diction to prevent and restrain violations of this
308 chapter, and, on the complaint of any party aggrieved
309 because of the violation of any of the terms of this
310 chapter anywhere within the commonwealth, it
311 shall be the duty of the state secretary under the
312 direction of the attorney general, to institute pro-
313 ceedings, civil or criminal or both under the terms
314 hereof, to enforce any of the rights herein conferred.
315 In civil actions such proceeding may be by way of
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316 petition setting forth the case and praying that such
317 violation shall be enjoined or otherwise prohibited.
318 When the parties complained of have been duly
319 notified of such petition, the court shall proceed,
320 as soon as may be, to the hearing and determination
321 of the case; and pending such petition and before
322 final decree, the court may at any time make such
323 temporary restraining order as shall be deemed
324 equitable.
325 Section 16. In the event of the failure of the
326 state secretary and attorney general to act promptly,
327 as herein provided, when requested so to do by any
328 aggrieved party, then such party may institute a
329 civil proceeding in his own behalf, or upon behalf
330 of plaintiff and other similarly situated, as the state
331 secretary and the attorney general could have
332 instituted under the terms of this chapter.
333 Section 17. If any section in this chapter or any
334 part of any section shall be declared invalid or un-
335 constitutional, such declaration of invalidity shall
336 not affect the validity of the remaining portions
337 thereof.




