
HOUSE . . . No. 2367
Presented by Mr. Patrick of Newton and other members of the 

General Court, and referred, under Joint Rule 29, to the committees 
on Rules of the two branches, acting concurrently. April 29.

Commontocalti) of ^asoarfnisetts

ORDER RELATIVE TO REQUIRING THE OPIN
IONS OF THE SUPREME JUDICIAL COURT 
RELATIVE TO AN ACT TO ALLOW PHY
SICIANS TO PROVIDE MEDICAL CONTRA
CEPTIVE CARE TO MARRIED PERSONS 
FOR THE PROTECTION OF LIFE AND 
HEALTH (PRINTED IN HOUSE DOCU
MENT NO. 2035).

_ Whereas, There purports to be pending before the 
General Court, after introduction by initiative petition, 
under the provisions of Article XLVIII of the Amend
ments to the Constitution of the Commonwealth, a cer
tain measure entitled “ An Act to allow Physicians to 
provide Medical Contraceptive Care to Married Persons 
for the Protection of Life or Health” (printed in House 
Document No. 2035), which has been referred to the 
Committee on I ublic Health, a copy of said document 
being submitted herewith; and 

Whereas, Said Article XLVIII, under the heading 
“ I he I n itia tiv e . II. Initiative Petitions”, in the first 
paragraph of “ Section  2. Excluded Matters.” provides as follows: —
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“ No measure that relates to religion, religious practices 

or religious institutions; or to the appointment, qualifi
cation, tenure, removal, recall or compensation of judges; 
or to the reversal of a judicial decision; or to the powers, 
creation or abolition of courts; or the operation of which 
is restricted to a particular town, city or other political 
division or to particular districts or localities of the com
monwealth; or that makes a specific appropriation of 
money from the treasury of the commonwealth, shall be 
proposed by an initiative petition; but if a law approved 
by the people is not repealed, the general court shall 
raise by taxation or otherwise and shall appropriate such 
money as may be necessary to carry such law into effect.” ; 
and

Whereas, Said Article XLVIII, under said heading in 
“ Section  3. Mode of Originating.” provides as fol
lows : —

“ Such petition shall first be signed by ten qualified 
voters of the commonwealth and shall then be submitted 
to the attorney-general, and if he shall certify that the 
measure is in proper form for submission to the people, 
and that it is not, either affirmatively or negatively, 
substantially the same as any measure which has been 
qualified for submission or submitted to the people 
within three years of the succeeding first Wednesday 
in December and that it contains only subjects not ex
cluded from the popular initiative and which are related 
or which are mutually dependent, it may then be filed 
with the secretary of the commonwealth.” ; and

Whereas, In his certificate appended to said petition 
and appearing in said document, the then Attorney Gen
eral, Honorable Paul A. Dover, referring to said pro
posed law, made the following statements: — “ the fore
going measure is in proper form for submission to the 
people” and “ it contains only subjects not excluded 
from the popular initiative and which are related or 
which are mutually dependent ” ; and

Whereas, A public hearing on said measure was held 
by said Committee on Public Health on April 3d, 1941, 
at which many witnesses testified; and
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IT hereas, At said hearing a certain witness testified, in part, as follows: —
" Hiere is no question here of imposing anything on 

anyone that is in any way inconsistent with the dictates 
of his own conscience or the regulations of his own church. 
On the contrary the present law has the effect of impos
ing upon all of us the regulations of one church which 
seems to me clearly in violation of one of our basic rights 
as American citizens. The proposed legislation would 
have the effect of restoring the right of those whose 
chuiches appio\e o; it to make use of competent medical 
instruction in a matter which many of us believe is 
vitally important for normal family health.” ; and

Whereas, At said hearing a certain other witness testified, in part, as follows: -
“ It is my privilege to speak as Chairman of the Com

mittee on Legislation of Massachusetts Council of 
Churches which includes the 2,000 Protestant churches 
m our Commonwealth and to urge the passage of this 
bill. Mr. Chairman and members of the committee, it 
is from our point of view a bill that is not a coercive or a 
dictatorial bill but a bill which repeals a coercive and 
dictatorial statute. We believe that the necessity for 
freedom and for recognition of individual rights invites 
the passage of this bill. If there is any principle which 
as an American principle is sacred to all of us it is the 
principle of freedom of conscience. In behalf, then, of 
this principle, the primary principle of American life and 
of the religious doctrines that we all cherish I urge you 
to pass this fine bill and to give your support to those 
noble and right minded citizens who have gathered here 
today in the interests of this bill. I ask you to pass it 
m defense of medical rights and of medical progress. It 
will mark a step in progress in medicine and science in 
our community. I ask you to pass it for the health and 
safety of all the mothers of our Commonwealth. I am 
interested, Mr. Chairman, in larger families. I am not 
interested in smaller families. But 1 am interested in 
well-planned families, children who are welcome in the home.
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Children who will find a home, children who will come 

into a home that is ready for them and that will give 
them the affection and care, will provide for them the 
strength of the parents that they need. If we are in
terested in the health of the mothers of Massachusetts 
we will pass this bill.

I also believe, Mr. Chairman and Members of the 
Committee, that the integrity of the home, the future and 
spiritual well-being of the home is going to be enhanced 
by the passage of this bill.

May I say then, Mr. Chairman, in behalf of the Massa
chusetts Council of Churches that I confidently hope 
that this committee in response to the appeal of a trusted 
medical profession and in defense of the fundamental 
principle of freedom of conscience will urge the passage 
of this measure. Thank you.” ; and

Whereas, At said hearing a certain other witness testi
fied, in part, as follows: —

“ In the presentation of this case I appear for William 
Cardinal O’Connell, at his direction, on his behalf and 
on behalf of the Archdiocese of Boston comprising in 
round figures, I suppose, about one million souls. I 
don’t pretend to represent those one million souls, but I 
represent His Eminence who certainly does represent 
them.

In presenting the opposition to this bill I am going 
to divide it into four parts if I may, the first upon which 
I will dwell very briefly indeed is the point as to whether 
or not this is a proper subject for initiative. Something 
along the same line as that introduced this morning by 
Representative Glynn. Secondly, whether or not this 
bill is necessary. That is, as it is claimed to be.

Thirdly, the defects in this particular bill. That is 
the one we are talking about; not the general subject. 
And, lastly, what the probable results would be if this 
bill were enacted into law.

Now, the first and third subjects, first that it is not a 
proper subject of initiative and referendum, and the 
third that this is a defective bill, anyway, I expect to 
treat of myself.
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The second topic, that is that the bill is not necessary, 

I expect to call physicians of high standing in the com
munity. On the last, the probable results if the bill 
should be enacted into law, will probably be treated, 
also not only by physicians, but some of the clergymen 
who are here representing the Boston Archdiocese, the 
Springfield and the Fall River Diocese.

Aow, first as to whether or not this is a proper initia
tive measure. Mr. Glynn raised an important point, 
technical one of course; namely, that one of the ten 
signers, all of whom are required to be duly qualified 
voters, is not a duly qualified voter. If that is proved 
it is a fatal defect and this measure can never go on 
the ballot. But, assuming that that is surmounted, that 
obstacle, under the constitution any question of religion 
cannot be submitted on initiative and when we see, as 
we have here today, representatives of 2,000 Protestant 
churches in Massachusetts, Unitarian ministers, and a 
Jewish Rabbi on one side of this bill, and Roman Catho
lic priests on the other side, when we realize that there 
are at least one million Catholics here in the Boston 
Diocese who are interested in it, that surely about one 
half of the people in this Commonwealth are of the 
Catholic religion and they are interested in it, and every
one of them who have followed the teachings of their 
church believe that this is a matter that involves the 
safety of their immortal soul, then the question comes, 
“ Is not this a religious question?” If it is a religious 
question, then, under the Constitution, it cannot go on 
the ballot. But I realize, of course, that this may not 
be the proper tribunal before which to raise this point 
because the point comes up, “ Why, we have the certifi
cate of the Attorney General here and we have the certifi
cate of the Secretary of State, and we are bound bv that,” ; and

Whereas, The following questions of law have been 
raised in connection with said measure:— (1) that it 
relates to “ religion, religious practices or religious insti- 
outions” and therefore may not be proposed by initiative 
petition under said Article XLVIII, (2) that the initia-
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live petition does not “ set forth the full tex t” of “ the 
measure which is proposed by the petition”, (3) that the 
proposed law does not contain only subjects “ which are 
related or which are mutually dependent” and (4) that 
the description of the proposed law determined by the 
Attorney General and appearing in said document is in
sufficient ; and

Whereas, Doubt exists whether or not said measure is 
properly introduced and pending before the General 
Court under the initiative provisions of said Article 
XLVIII; therefore be it

Ordered, That the opinions of the Honorable the Jus
tices of the Supreme Judicial Court be required by the 
General Court upon the following important questions 
of law:

1. Is said proposed law a measure that relates to re
ligion, religious practices or religious institutions, within 
the meaning of the initiative provisions of said Article 
XLVIII?

2. Does said initiative petition conform to the consti
tutional requirements contained in said article that the 
full text of the law proposed by the petition be set forth 
therein?

3. Does said proposed law contain subjects which are 
neither related nor mutually dependent, in violation of 
any provision of said article?

4. Does the description of said proposed law, as deter
mined by the Attorney General, conform to the require
ments of said article for a description?

5. Is said proposed law properly introduced and pend
ing before the General Court under the initiative pro
visions of said article?






