
HOUSE No. 2376

Substituted by the House, on motion of Mr. Furbush of Waltham, 
for a Bill relative to the subrogation of retirement boards to the rights 
of members of retirement systems or beneficiaries of such members in 
certain cases (House, No. 1611). April 30.

Cue Commontoealtf) of epassacfwsetts

In the Year One Thousand Nine Hundred and Forty-One.

A n A c t  r e l a t iv e  to  t h e  o f f s e t t in g  o f  w o r k m e n ’s

COMPENSATION PAYMENTS AGAINST PENSIONS, AND THE 

PROSECUTION OF CLAIMS FOR SUCH COMPENSATION IN 

CERTAIN CASES.

Be it enacted by the Senate and House of Repre
sentatives in General Court assembled, and by the 
authority of the same, as follows:

1 Se c t io n  1. Section one of chapter thirty-two of
2 the General Laws, as appearing in section one of
3 chapter four hundred and thirty-nine of the acts of
4 nineteen hundred and thirty-eight, is hereby amended
5 by striking out the paragraph defining “ Member”
6 and inserting in place thereof the following para-
7 graph: -
8 “ Member” , any employee included in the system,,
9 any person who was eligible for a superannuation

10 retirement benefit on the date of termination of
11 service, and, if the context so requires, any beneficiary
12 retired for accidental disability.
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1 S e c t io n  2. Section four F of chapter thirty-two
2 of the General Laws, as appearing in section one of
3 chapter four hundred and thirty-nine of the acts of
4 nineteen hundred and thirty-eight, is hereby amended
5 by striking out the introductory paragraph and in-
6 serting in place thereof the following: —
7 (1) If the board, upon receipt of proper proof, finds
8 that a member died as the natural and proximate
9 result of a personal injury sustained or a hazard under-

10 gone, at some definite time and place, while such
11 member was engaged in the performance and within
12 the scope of his duties and, except as provided in
13 section four I, that the sustaining of such injury or
14 the undergoing of such hazard occurred within two
15 years prior to the death of such member or, if occur-
16 ring earlier, wTas reported to the board by the member
17 or in his behalf within ninety days after its occurrence,
18 and that such injury or the undergoing of such hazard
19 was not the consequence of his serious or wilful mis-
20 conduct, his accumulated assessments, or in case his
21 death occurred after retirfment for accidental dis-
22 ability, the sum allocable to his account in the annuity
23 reserve fund, shall be paid to the person entitled
24 thereto under section five A, and in addition there
25 shall be paid to the dependents of such member, as
26 hereinafter designated, an accidental death benefit to
27 consist of a pension equal to one half of the annual
28 rate of compensation received by him on the date
29 such injuries were sustained or such hazard was
30 undergone. The said pension shall begin as of the
31 date of the death of said member and shall be paid —

1 Se c t io n  3. Said section four F, as so appearing,
2 is hereby further amended by striking out para-



3 graph (4) and inserting in place thereof the follow-
4 ing:—
5 (4) There shall not be paid in any case for all
6 pensions provided in this section an amount to ex-
7 ceed the rate of regular compensation of the mem-
8 ber on the date when said injuries were sustained or
9 said hazard was undergone, and, if the calculated

10 amount of such pensions shall exceed such rate, the
11 pensions provided in paragraph (2) of this section
12 shall be prorated among those entitled to receive
13 them during such time as such pensions shall exceed
14 such rate.
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1 Se c t io n  4. Section four H of said chapter thirty-
2 two, as so appearing, is hereby amended by adding
3 at the end the following new paragraph: —
4 All sums of money payable by the commonwealth
0 under chapter one hundred and fifty-two to a retired 
6 beneficiary on account of disability, or to the legal
1 representative or dependents of a deceased member
8 or beneficiary on account of death, including so much
9 of any lump sum settlement as is allocable under

10 this section to the period following such retirement
11 or death, shall be offset against and payable in lieu
12 01 any pension under sections one to five A, inclusive,
13 but not against any accumulated assessments or an-
14 nuity or other payment from such assessments or their
15 proceeds, and if the compensation payable under said
16 chapter is less than the pension payable under said
17 sections, when reduced to the same periodical basis,
18 the excess only shall be paid as pension, so long as
19 such compensation continues. If such compensation
20 on said basis exceeds such pension, no pension shall
21 be paid so long as such compensation continues.
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1 S e c t io n  5. Section twenty of said chapter thirty-
2 two, as appearing in section one of chapter four hun-
3 dred of the acts of nineteen hundred and thirty-six,
4 is hereby amended by striking out the paragraph de-
5 fining “ Member” and inserting in place thereof the
6 following paragraph: —
7 “ Member” , any employee included in the system,
8 any person who was eligible for a superannuation
9 retirement benefit on the date of termination of serv-

10 ice, and, if the context so requires, any beneficiary
11 retired for accidental disability.

1 S e c t io n  6. Said chapter thirty-two is hereby fur-
2 ther amended by striking out section twenty-five B,
3 as appearing in section one of chapter four hundred
4 of the acts of nineteen hundred and thirty-six, and
5 inserting in place thereof the following: —
6 Section 25 B. (1) If the board, upon receipt of
7 proper proof, finds that a member died as the natural
8 and proximate result of a personal injury sustained
9 or a hazard undergone, at some definite time and

10 place, while such member was engaged in the perform-
11 ance and within the scope of his duties and that the
12 sustaining of such injury or the undergoing of such
13 hazard occurred within two years prior to the death
14 of such member or, if occurring earlier, was reported
15 to the board by the member or in his behalf within
16 ninety days after its occurrence, and that such injury
17 or the undergoing of such hazard was not the conse-
18 quence of his serious or wilful misconduct, his accumu-
19 lated deductions, or in case his death occurred after
20 retirement for accidental disability, the sum allocable
21 to his account in the annuity reserve fund, shall be
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22 paid to the person entitled thereto under section
23 twenty-five E, and in addition there shall be paid to
24 the dependents of such member, as hereinafter desig-
25 nated, an accidental death benefit to consist of a
26 pension equal to one half of the annual rate of com-
27 pensation received by him on the date such injuries
28 were sustained or such hazard was undergone. The
29 said pension shall begin as of the date of the death of
30 said member and shall be paid —
31 (a) To the surviving husband or wife of the de-
32 ceased member so long as he or she lives and remains
33 unmarried; or
34 (b) If there be no surviving husband or wife, or,
35 if the sui \ i\ ing husband or wife dies before every
36 child of such deceased member shall have attained
37 age eighteen, then to or for the benefit of his children
38 under said age, divided in such manner as the board
39 in its discretion shall from time to time determine
40 among all those under said age at the time of deter-
41 mination, to continue until every such child has died
42 or attained age eighteen; or
43 (c) If there be no husband or wife or child under
44 age eighteen surviving such deceased member, then 
4o to his totally dependent father or mother, or both,
46 and the survivor of them, as the board in its discre-
47 tion shall determine, to continue, while they are to-
48 tally dependent for support on such pension, for life
49 or until remarriage.
50 (2) If there be any child or children of a member
51 referred to in paragraph (1) hereof who are under age
52 eighteen, or over said age and physically or mentally
53 incapacitated from earning, an additional pension at
54 the rate of two hundred and sixty dollars annually
55 shall be paid for each child of such member to the
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56 child or his natural or legal guardian, during such
57 time as such child is under age eighteen or over said
58 age and physically or mentally incapacitated from
59 earning.
60 In no case shall the amount of all pensions provided
61 in this section exceed the rate of the regular annual
62 compensation of the deceased member on the date
63 when the injury was sustained or the hazard was
64 undergone.

1 S e c t io n  7. Said chapter thirty-two is hereby
2 further amended by striking out section twenty-
3 five D, as so appearing, and inserting in place thereof
4 the following: —
5 Section 25D. (1) All sums of money payable
6 by the county or hospital district, or by an insurance
7 company, under chapter one hundred and fifty-two
8 to a retired beneficiary on account of disability, or
9 to the legal representative or dependents of a de-

10 ceased member or beneficiary on account of death,
11 including so much of any lump sum settlement as
12 is allocable as provided in section four H to the period
13 following such retirement or death, shall be offset
14 against and payable in lieu of any pension under
15 sections twenty to twenty-five H, inclusive, but not
16 against any accumulated deductions or annuity or
17 other payment from such deductions or their proceeds,
18 and if the compensation payable under said chapter
19 is less than the pension payable under said sections,
20 when reduced to the same periodical basis, the excess
21 only shall be paid as pension, so long as such compen-
22 sation continues. If such compensation on said basis
23 exceeds such pension, no pension shall be paid so
24 long as such compensation continues. All appli-
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25 cable provisions of section four H shall apply to pen-
26 sions under said sections.
27 (2) 4 he retirement board may prosecute in the
28 name and for the benefit of a member or his legal
29 representative or any of his dependents all claims
30 which he or they may have for compensation under
31 chapter one hundred and fifty-two, if said board is
32 of opinion that such member, legal representative or
33 dependent will fail to make such claim, or will fail
34 to take any other action under said chapter one
35 hundred and fifty-two in relation thereto, within the
36 time required by law, or within a reasonable time if
37 no time is fixed by law. If a member or his legal
38 representative or dependent prosecutes a claim for
39 such compensation in his own name, no settlement
40 shall be made by the claimant and any insurer with-
41 out the approval of said board. In every action or
42 proceeding involving payment or prosecution of
43 claims by a member or by his legal representative or
44 dependent under any provision of this chapter or 
4o of said chapter one hundred and fifty-two, or both,
46 the amount of such payment or the result of such
47 prosecution shall be reported forthwith to said board
48 by the person liable to pay and by the prosecutor of
49 any such action or proceeding. If a person otherwise
50 entitled to a pension refuses or neglects, when so re-
51 quested by or in behalf of the retirement board, to
52 appear as a witness before the industrial accident
53 board or a member thereof in support of his right to
54 compensation under said chapter one hundred and
55 fifty-two, or refuses or neglects to submit to a physi-
56 cal examination in connection with any injury for
57 which the retirement board deems him entitled to
58 such compensation, or otherwise fails to co-operate
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with the retirement board in relation to such com
pensation, said board may order payment of his pen
sion to be withheld for such period as it deems neces
sary to offset the compensation which such person 
otherwise might have received and payment shall 
be withheld accordingly, subject to appeal under 
paragraph (7) of section thirty-seven C. Reference 
in this paragraph to any person who is a minor or 
insane shall include his legal representative.

S e c t io n  8 . Section twenty-six of said chapter 
thirty-two, as appearing in section one of chapter 
three hundred and eighteen of the acts of nineteen 
hundred and thirty-six, is hereby amended by strik
ing out the paragraph defining “ Member”  and in
serting in place thereof the following paragraph: —

“ Member” , any employee included in the system, 
any person who was eligible for a superannuation re
tirement benefit on the date of termination of serv
ice, and, if the context so requires, any beneficiary 
retired for accidental disability.

S e c t io n  9. Said chapter thirty-two is hereby fur
ther amended by striking out section thirty-one B, 
as appearing in section one of chapter three hundred 
and eighteen of the acts of nineteen hundred and 
thirty-six, and inserting in place thereof the follow
ing : —

Section 31B. (1) If the board, upon receipt of
proper proof, finds-that a member died as the natural 
and proximate result of a personal injury sustained 
or a hazard undergone, at some definite time and 
place, while such member was engaged in the per
formance and within the scope of his duties and that
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13 the sustaining of such injury or the undergoing of
14 such hazard occurred within two years prior to the
15 death of such member or, if occurring earlier, was
16 reported to the board by the member or in his be-
17 half within ninety days after its occurrence, and that
18 such injury or the undergoing of such hazard was not
19 the consequence of his serious or wilful misconduct,
20 his accumulated deductions, or in case his death oc-
21 curred after retirement for accidental disability, the
22 sum allocable to his account in the annuity reserve
23 fund, shall be paid to the person entitled thereto
24 under section thirty-one E, and in addition there
25 shall be paid to the dependents of such member, as
26 hereinafter designated, an accidental death benefit
27 to consist of a pension equal to one half of the an-
28 nual rate of compensation received by him on the
29 date such injuries were sustained or such hazard was
30 undergone. The said pension shall begin as of the
31 date of the death of said member and shall be paid__
32 (a) To the surviving husband or wife of the de-
33 ceased member so long as he or she lives and remains
34 unmarried; or
35 (6) If there be no surviving husband or wife, or,
36 if the surviving husband or wife dies before every
37 child of such deceased member shall have attained
38 age eighteen, then to or for the benefit of his children
39 under said age, divided in such manner as the board in
40 its discretion shall from time to time determine among
41 all those under said age at the time of determination,
42 to continue until every such child has died or attained
43 age eighteen; or
44 (c) If there be no husband or wife or child under
45 age eighteen surviving such deceased member, then
46 to his totally dependent father or mother, or both
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47 and the survivor of them, as the board in its dis-
48 cretion shall determine, to continue, while they are
49 totally dependent for support on such pension, for
50 life or until remarriage.
51 (2) If there be any child or children of a member
52 referred to in paragraph (1) hereof who are under
53 age eighteen, or over said age and physically or
54 mentally incapacitated from earning, an additional
55 pension at the rate of two hundred and sixty dollars
56 annually shall be paid for each child of such mem-
57 ber to the child or his natural or legal guardian, dur-
58 ing such time as such child is under age eighteen or
59 over said age and physically or mentally incapacitated
60 from earning.
61 In no case shall the amount of all pensions pro-
62 vided in this section exceed the rate of the regular
63 annual compensation of the deceased member on
64 the date when the injury was sustained or the hazard
65 was undergone.

1 Se c t io n  10. Said chapter thirty-two is hereby
2 further amended by striking out section thirty-one D,
3 as so appearing, and inserting in place thereof the
4 following: —
5 Section 81D. (1) All sums of money payable by
6 the city or town, or by an insurance company, under
7 chapter one hundred and fifty-two to a retired benefi-
8 ciary on account of disability, or to the legal representa-
9 tive or dependents of a deceased member or beneficiary

10 on account of death, including so much of any lump
11 sum settlement as is allocable as provided in section
12 four H to the period following such retirement or
13 death, shall be offset against and payable in lieu of any
14 pension under sections twenty-six to thirty-one H,
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15 inclusive, but not against any accumulated deductions
16 or annuity or other payment from such deductions or
17 their proceeds, and if the compensation payable under 
IS said chapter is less than the pension payable under
19 said sections, when reduced to the same periodical
20 basis, the excess only shall be paid as pension, so long
21 as such compensation continues. If such compensa-
22 tion on said basis exceeds such pension, no pension
23 shall be paid so long as such compensation continues.
24 All applicable provisions of section four H shall apply
25 to pensions under said sections.
26 (2) The retirement board may prosecute in the
27 name and for the benefit of a member or his legal rep-
28 resentative or any of his dependents all claims which
29 he or they may have for compensation under chapter
30 one hundred and fifty-two, if said board is of opinion
31 that such member, legal representative or dependent
32 will fail to make such claim, or will fail to take any
33 other action under said chapter one hundred and fifty-
34 two in relation thereto, within the time required by
35 law, or within a reasonable time if no time is fixed by
36 law. If a member or his legal representative or de-
37 pendent prosecute a claim for such compensation in
38 his own name, no settlement shall be made by the
39 claimant and any insurer without the approval of said
40 board. In every action or proceeding involving pay-
41 ment or prosecution of claims by a member or by his
42 legal representative or dependent under any provision
43 of this chapter or of said chapter one hundred and
44 fifty-two, or both, the amount of such payment or the
45 result of such prosecution shall be reported forthwith
46 to said board by the person liable to pay and by the
47 prosecutor of any such action or proceeding. If a
48 person otherwise entitled to a pension refuses or
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49 neglects, when so requested by or in behalf of the re-
50 tirement board, to appear as a witness before the
51 industrial accident board or a member thereof in
52 support of his right to compensation under said chapter
53 one hundred and fifty-two, or refuses or neglects to
54 submit to a physical examination in connection with
55 any injury for which the retirement board deems him
56 entitled to such compensation, or otherwise fails to
57 co-operate with the retirement board in relation to
58 such compensation, said board may order payment
59 of his pension to be withheld for such period as it
60 deems necessary to offset the compensation which
61 such person otherwise might have received, and pay-
62 ment shall be withheld accordingly, subject to appeal
63 under paragraph (7) of section thirty-seven C. Ref-
64 erence in this paragraph to any person who is a minor
65 or insane shall include his legal representative.

1 Se c t io n  11. Section seventy-three of chapter one
2 hundred and fifty-two of the General Laws, as most
3 recently amended by section twenty-three of chapter
4 three hundred and thirty-six of the acts of nineteen
5 hundred and thirty-seven, is hereby further amended
6 by striking out the first sentence and inserting in
7 place thereof the five following sentences : —
8 Any person entitled to receive compensation under
9 this chapter by reason of an injury suffered by an em

it) ployee of the commonwealth or of a county, city,
11 town or district or by reason of death following such
12 injury, who is also entitled to a pension by reason of
13 the same injury or death, shall elect whether he will
14 receive such compensation or such pension, and shall
15 not receive both, except in the manner and to the
16 extent provided by section four H, twenty-five D or
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17 thiity-one D of chapter thirty-two. The retirement
18 board having jurisdiction in the matter of such pen-
19 sion shall be deemed to be a party interested in all
20 proceedings for the payment of compensation under
21 this chapter by reason of such injury or death, shall
22 be entitled to a written report of every such injury
23 in the same manner and form, and within the same
24 time, as a report to the industrial accident board
25 under section nineteen, and refusal or neglect to fur-
26 nish such report to said retirement board shall be
27 punished by a fine of not more than fifty dollars. A
28 duplicate of every notice sent under sections forty-
29 one to forty-four to the commonwealth or to a county,
30 city, town, district or its insurer shall be sent to said
31 retirement board. Every officer of the common-
32 wealth or of a county, city, town or district, and every
33 insurer of a county, city, town or district, on entering
34 into an agreement for compensation under this chap-
35 ter or making a first payment of such compensation
36 without such agreement, shall forthwith notify said
37 retirement board thereof. Said board may appear
38 at any stage of the proceedings for such compensa-
39 tion, and may take any appeal and institute any
40 proceedings which the employee might take or insti-
41 tute. In proceedings where the commonwealth,
42 county, city, town or district appears as insurer or
43 as an employer against whom a direct claim is made
44 by the employee, such appearance may be by an
45 attorney selected by said board.








