
HOUSE . . . .  No. 2446

C h e  C o m m c u tto fa lth  of M a s s a c h u s e tts

H ouse of R e p r e s e n t a t iv e s , May 12, 1941.

The committee on Mercantile Affairs, to whom was 
recommitted the petition (accompanied by bill, Senate, 
No. 548) of Crocker Snow for legislation relative to air
port zoning, report the accompanying bill (House, No. 
2446).

For the committee,

HARRY KALUS.

Representatives G r a y  of Springfield and C usson  of 
Haverhill dissenting.
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Cie Commonwealth of o&a*sact)U0ett*

In the Year One Thousand Nine Hundred and Forty-One.

A n  A ct r e l a t iv e  to  pro te ctin g  th e  appro ach e s  to

PUBLICLY OWNED AIRPORTS.

1 WhereUb, It is hereby found and declared that an
2 airport hazard exists in the commonwealth, en-
3 dangers the lives and property of the users of publicly
4 owned airports and of occupants of land in their
5 vicinity and also, if of an obstructive character, in
6 effect reduces the size of the areas available for the
7 landing, taking-off and maneuvering of aircraft, thus
8 tending to destroy or impair the utility of such air-
9 ports and the public investment therein, therefore

10 this act is hereby declared to be an emergency law,
11 necessary for the immediate preservation of the pub-
12 lie safety and convenience.

Be it enacted by the Senate and House of Repre
sentatives in General Court assembled, and by the 
authority of the same, as follows:

1 Section  1. Section thirty-five of chapter ninety
2 of the General Laws, as appearing in section three of
3 chapter three hundred and ninety-three of the acts of
4 nineteen hundred and thirty-nine, is hereby amended
5 by inserting after the word “ surface”  in the fifth
6 line of the paragraph defining ‘ ‘ Airport ” the word: — ,
7 approach, — so that said paragraph will read as
8 follows: — “ Airport” , any area, either land or water,
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9 which is used or which is made available for the
10 landing and take-off of aircraft, and which provides
11 facilities for the shelter, supply and repair of aircraft,
12 and which meets the minimum requirements as to
13 size, design, surface, approach, marking, equipment,
14 and management as may from time to time be pro-
15 vided by the commission.

1 Sectio n  2. Said section thirty-five of said chap-
2 ter ninety, as so appearing, is hereby further amended
3 by inserting after the paragraph defining “ Airport”
4 the following new paragraph: - -
5 “ Airport hazard” , any structure or tree which
6 obstructs the aerial approaches of an airport.

1 Section  3. Said section thirty-five of said chap-
2 ter ninety, as so appearing, is hereby further amended
3 by inserting after the word “ surface”  in the fifth
4 line of the paragraph defining “ Landing field”  the
5 word: , approach, — so that said paragraph will
6 read as follows: — “ Landing field” , any area, either
7 of land or water, which is used or which is made
8 available for the landing and take-off of aircraft,
9 which may or which may not provide facilities for

10 the shelter, supply and repair of aircraft, and which
11 meets the minimum requirements as to size, design,
12 surface, approach, marking, equipment and manage-
13 ment as may from time to time be provided by the
14 commission.

1 Sectio n  4. Said section thirty-five of said ehap-
2 ter ninety, as so appearing, is hereby further amended
3 by adding at the end the following two new para-
4 graphs: —
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5 ‘ ‘ Publicly owned airport” , any airport owned or
6 operated under the provisions of section fifty-one, or
7 similar provisions of earlier laws.
8 “ Structure” , any object constructed or installed
9 by man, including such objects although regulated or 

10 licensed by other provisions of law.

1 Sectio n  5. Said chapter ninety is hereby further
2 amended by inserting after section forty, as so ap-
3 pearing, the following nine new sections : —
4 Section 40A. Any city, except Boston, and any
5 town, may by ordinance or by-law adopt, and may
6 administer and enforce, in the manner and upon the
7 conditions hereinafter prescribed, airport approach
8 regulations applicable to areas within such city or
9 town. Such regulations may divide the area into

10 sections and may within each section regulate and
11 restrict the height to which structures and trees may
12 thereafter be erected or allowed to grow. Any such
13 regulations may from time to time be amended or
14 repealed. Such regulations and amendments thereto
15 shall be effective when approved by the commission
16 and the attorney general and recorded as hereinafter
17 provided. Such regulations or any amendments
18 thereto shall as soon as may be after adoption be
19 recorded in the registry of deeds of the county or
20 district in which the land to which the regulations
21 apply is located, and notice that such regulations or
22 amendments have been adopted shall be sent by
23 registered mail to the owner of every parcel of land to
24 which such regulations or amendments are appli-
25 cable. For the purposes of this provision the person
26 to whom the land was assessed in the last preceding
27 annual tax levy shall be deemed to be the owner
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28 thereof, and the notice shall be addressed in the same
29 manner as the notice of such tax, unless a different
30 owner or a different address is known to be the cor-
31 rect one. Such notice shall also be given by publish-
32 ing in a newspaper of general circulation in the city
33 or town in which the land subject to the regulations
34 is located a map of the area subject to the regulations
35 with sufficient explanatory matter to give the public
36 and the owners of land reasonable notice of the
37 adoption of the regulations or amendments, or by
38 posting such map and explanatory matter in one or
39 more public places in such city or town.
40 Section 1+OB. All airport approach regulations 

'41 adopted under this chapter shall be reasonable, and
42 no such regulation shall require the removal, lower-
43 ing, or other change or alteration, or prohibit the
44 repair or replacement of any structure or tree not
45 conforming to the regulations when adopted or
46 amended, or otherwise interfere with the continu-
47 ance of any such non-conforming structure or tree,
48 except as provided in section forty G.
49 Section /+0C. In a city airport approach regula-
50 tions may be adopted, amended or repealed only by
51 action of the city council, and in a town only by vote
52 of the town, at a meeting called for the purpose, and
53 in either case only after a public hearing held by the
54 city council of the city or the selectmen of the town
55 at which all persons who might be affected in their
56 property by the regulations, all inhabitants of the
57 city or town, all persons liable to taxation therein
58 and all inhabitants of adjoining cities and towns shall
59 have an opportunity to be heard. At least fifteen
60 days’ notice of the time and place of the hearing shall
61 be published in a newspaper of general circulation

5
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62 in the city or town. Airport approach regulations
63 may be adopted by a city or town although the air-
64 port the approaches to which they are designed to
65 protect is located in another city or town.
66 Section 40D. (1) A city or town may by ordi-
67 nance or by-law prohibit the erection of new structures
68 or the replacement or substantial alteration of exist-
69 ing structures within the area to which airport ap-
70 proach regulations adopted under section forty A
71 apply, without a permit from the administrative
72 agency authorized to administer the regulations;
73 but a permit shall be issued as of right if the struc-
74 ture as erected or altered is in conformance with the
75 regulations or will not constitute a greater hazard
76 than the structure that is replaced or altered. No
77 such permit shall be granted except as provided in
78 subsection (2) of this section that would allow the
79 structure or tree in question to be erected or allowed
80 to grow to a greater height or to become a greater
81 hazard to air navigation than when the applicable
82 regulation was adopted.
83 (2) Any person desiring to erect or increase the
84 height of any structure, or to permit the growth of
85 any tree, in a manner not conforming to airport
86 approach regulations adopted under section forty A,
87 or to establish the right so to do, may apply to the
88 administrative agency authorized to administer the
89 regulations or, if there is no such agency, to the city
90 council of the city or to the selectmen of the town,
91 for a variance from the regulations applicable to his
92 property. Such variances shall be allowed where a
93 literal application or enforcement of the regulations
94 would result in practical difficulty or unnecessary
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95 hardship and the relief granted would not be con-
96 trary to the public interest.

id) In granting any permit or variance under this
98 section to which the applicant is not entitled as of
99 right, the administrative agency may, if it deems such

100 action advisable to effectuate the purposes of sec-
101 tions forty A to forty I, inclusive, and reasonable in
102 the circumstances, so condition such permit or vari-
103 ance as to require the owner of the structure or tree
104 in question to permit the city or town, at its own 
lOo expense, to install, operate, and maintain suitable
106 obstruction markers and obstruction lights thereon.
107 Section 40E. Any city or town adopting airport
108 approach regulations under section forty C may
109 delegate the duty of administering and enforcing
110 such regulations to any administrative agency under
111 its jurisdiction, or may establish an administrative
112 agency for the purpose. The duties of such adminis- 
H3 trative agency shall include that of hearing and de-
114 «ding all applications for permits and variances under
115 section forty D.
116 Section 40F. If any structure is erected in viola-
117 tion of any regulation adopted under section forty
118 A, the administrative agency having jurisdiction
119 may direct the owner of said structure, at his own
120 expense, to lower, remove, reconstruct or equip such
121 structure in such manner as may be necessary to
122 conform to the regulations. Notice of such order
123 shall be sent by registered mail to the owner of the
124 land upon which such structure stands, addressed
125 in the same manner as the notice of his last preced-
126 ing annual tax, unless a different owner or a different
127 address is known by such agency to be the correct
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128 one, and if such owner shall neglect or refuse to
129 comply with such order for thirty days after the
130 sending of the notice thereof, such agency majr pro-
131 ceed to cause such structure to be lowered, removed,
132 reconstructed or equipped in accordance with its
133 order. Such agency shall certify the expense so
134 incurred with respect to each parcel of land to the
135 assessors of the city and town, and the assessors shall
136 assess such expense upon the owners of said parcels
137 respectively, such expense shall be included in their
138 taxes and constitute a lien upon the land, and all
139 provisions of law relating to the collection and the
140 abatement of taxes and to interest thereon shall be
141 applicable to the assessment of said expense.
142 If any tree is allowed to grow in violation of any
143 regulation adopted under section forty A, said ad-
144 ministrative agency may request the owner of said
145 tree to cut down said tree or so much thereof as has
146 grown in violation of such regulation; and if said
147 owner neglects or refuses to comply with such re-
148 quest within sixty days after the same was given,
149 such agency may enter upon his land, doing as little
150 damage as possible, and cut off so much of said tree
151 as has grown in violation of such regulations. No
152 part of the expense of such removal shall be charged
153 to the owner of the tree.
154 Section 1+OG. In any case in which the public
155 safety and convenience require (1) the removal or
156 lowering of a structure or tree not conforming to the
157 regulations when adopted or amended or other inter-
158 ference with the continuance of any such non-con-
159 forming structure or tree; or (2) the establishment
160 of approach protection by the acquisition of prop-
161 erty or rights in property rather than by airport
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162 approach regulations, the city or town within which
163 the property or non-conforming use is located, or the
164 city or town owning the airport, may take by eminent
165 domain under chapter seventy-nine or eighty A, or
166 acquire by purchase or otherwise, such an air right,
167 easement, or other estate or interest in the property
168 in question as may be necessary to effectuate the
169 purposes of sections forty A to forty I, inclusive. If
170 the adoption of airport approach regulations under
171 section forty C in itself constitutes the taking of the
172 property or of rights in property of any person, he
173 may recover compensation for such taking from the
174 city or town in which the airport to which such regu-
175 lations relate is situated under chapter seventy-nine
176 by petition filed in the superior court within two
177 years from the time when such regulations were
178 recorded in the registry of deeds for the county or
179 district in which such property is situated. If the
180 owner of property so taken has applied for a variance
181 under section forty D within one year after such
182 regulations were so recorded and his application is
183 in whole or in part denied, he may file his petition for
184 damages within one year after the denial of his ap-
185 plication or within two years after the recording of
186 the regulations, whichever period ends later. If the
187 adoption and recording of airport approach regula-
188 tions under section forty A is held to constitute a
189 taking of property or of rights in property, such
190 taking and the adoption of such regulations shall not
191 be deemed to be invalid because the requirements of
192 chapter seventy-nine with respect to the taking of
193 property, notice thereof and the award of damages
194 were not complied with.
195 Section J+OH. If any corporation subject to regu-
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196 lation by the department of public utilities is ag-
197 grieved by the adoption of airport approach regula-
198 tions under section forty A, or by a direction to re-
199 move a structure under section forty F, or by the
200 taking of its property or rights in property under
201 section forty G, such corporation may, within thirty
202 days after such adoption, direction or taking, appeal
203 to said department, and if, after notice and a hearing,
204 said department determines that the public safety,
205 necessity and convenience will be best served by the
206 amendment or annulment of such regulation, di-
207 rection or taking, it may order such regulation, di-
208 rection or taking to be amended or annulled.
209 Section 401. Airport approach regulations
210 adopted under section forty A, and orders for the
211 taking of property under section forty G, shall be
212 submitted as soon as may be after adoption to the
213 commission for its approval. The commission shall,
214 within thirty days after submission, approve or dis-
215 approve the same and they shall be of no force and
216 effect until approval by the commission or until
217 thirty days have elapsed without action thereon.
218 Subsequent steps required by law shall be taken after
219 such approval or expiration of thirty days without
220 action.

1 Section  6. Section forty-two of said chapter
2 ninety, as so appearing, is hereby amended by in-
3 serting after the word “ members”  in the third line
4 the words: — or bĵ  a city or town, — so as to read as
5 follows: — Section 42. The superior court shall have
6 jurisdiction in equity to enforce any lawful rule,
7 regulation or order made by the commission or any
8 of its members or by a city or town under any pro-
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9 vision of sections thirty-five to fifty-two, inclusive,
10 and may compel the attendance of and the giving-
11 of testimony by witnesses before the commission or
12 any member thereof, in the same manner and to the
13 same extent as before said court.

1 Sectio n  7. Section forty-four of said chapter
2 ninety, as so appearing, is hereby amended by in-
3 serting after the word “ commission”  in the fourth
4 line the words: — or airport approach regulations
5 made by a city or town, — so as to read as follows: —
6 Section 44- Any person failing to comply with any
7 requirement, oi violating any provision, of sections
8 thirty-five to fifty-two, inclusive, or the rules and
9 regulations for the enforcement of said sections made

10 by the commission or airport approach regulations
11 made by a city or town and in full force and effect,
12 shall be punished by a fine of not less than ten nor
13 more than five hundred dollars, or by imprisonment
14 for not less than one month nor more than six
15 months, or both. Whoever operates an aircraft while
16 under the influence of intoxicating liquor shall be
17 punished by imprisonment for not less than one
18 month nor more than two years.
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