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To the Honorable Senate and House of Representatives:

I am returning to you herewith, without my approval, 
House Bill, No. 2663, entitled “ An Act relative to aban
doned lots in cemeteries” . I am returning this to you 
because, in the opinion of the Attorney General, this Bill, 
if enacted into law, will be unconstitutional for the fol
lowing reasons:

“ The bill, by amendment of G. L. (Ter. Ed.) c. 114, 
as previously amended, adds thereto six new seetions. 
These sections provide that owners of lots in cemeteries 
owned, maintained or operated by municipalities, 
churches, religious or charitable societies or cemetery 
corporations, who have not cared for or provided for 
the care of such lots for twenty-five years, may be de
prived of their exclusive rights of burial in any unused 
portion of such lots owned by them.

“ Procedure to bring about such deprivation is estab
lished by petition to a Probate Court which, after notice 
and hearing, is empowered to authorize the owner of the 
cemetery to grant new rights of burial in the unoccupied 
portion of an uncared for lot. The proceeds obtained 
from the sale of such new rights of burial are to be ap
plied imder the order of the court (2) to the expense of 
the proceedings, (b) to the cost of putting the lot in 
order, (c) to the perpetual care of that portion of the 
lot which remains after the new rights of burial in the 
lot have been conveyed, and (d) to paying the balance
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of the sum received for such conveyance of the new rights 
of burial to the original owner of the whole lot.

“ It is to be noted that there is no provision of law 
which required an owner of a burial lot in a cemetery to 
care for or to provide care for such a lot.

“ The owner of a burial lot in a cemetery, whether he 
has acquired the fee or only a privilege or license to 
make interments therein exclusive of others, is the pos
sessor of a valuable right in real property as long as the 
cemetery grounds continue to be used as a burial place. 
Such right in real property is, like other similar rights, 
subject to such curtailment as may be required by the 
Legislature in the exercise of its police power for the 
preservation of the health, safety or welfare of the public.

“ It is, however, a property right of which the owner 
may not be dispossessed arbitrarily and of which he may 
not be deprived by the Legislature except by due process 
of law, and due process of law in this connection in
cludes a right to be compensated for property taken in 
accordance with established court procedure for the 
recovery of damages, if the property is taken by the 
power of eminent domain.

“ The present bill does not purport to be a measure 
enacted under the police power and it bears no reason
able relation to the protection of the public health, safety 
or welfare. Moreover, it does not provide for the taking 
by eminent domain of the property by or for the Com
monwealth or any political subdivision thereof but 
merely provides for the transferring of one person’s prop
erty to another without his consent, procedure which is 
well recognized as being outside the scope of constitu
tional legislative power.”

Very respectfully yours,

LEVERETT SALTONSTALL,
Governor of the Commonwealth■


