
HOUSE No. 2881

Cbe Commontoealti) of Massachusetts

E x e c u t iv e  D e p a r t m e n t ,
St a t e  H o u s e , B o st o n , October 15, 1941.

To the Honorable Senate and House of Representatives:

I am returning to you herewith, without my approval, 
Senate Bill No. 440, being “ An Act requiring the Metro
politan District Water Supply Commission to pay a 
certain sum of money to Guy Marvel of Petersham” .

This bill provides for the payment of $6,000 to Guy 
Marvel, formerly of the Town of Dana. It is for al
leged loss or depreciation of business in hatching and 
raising of trout on a portion of about 89 acres of land in 
said town.

Under the provisions of Chapter 321 of the Acts of 
1927 the Metropolitan District Water Supply Commis
sion was required to take by eminent domain, or other
wise acquire in fee, all lands which will be submerged by 
the construction of the dam and reservoirs under said 
chapter. Mr. Marvel’s land was in part to be submerged 
and on March 24, 1938 was taken by eminent domain by 
the Commission and notice thereof duly sent in accord
ance with this statute.

Chapter 321 of the Acts of 1927 further provided an 
extra legal right giving a claim for damages to any per
sons or corporations owning, at the time of the passage 
of said chapter, an established business within certain 
areas, which business was by custom, or otherwise, de
creased in value by the carrying out of the provisions of 
this chapter.

This right was a limited one as to time, such persons or 
corporations after November 1st, 1928, but not later
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than six months from the date of the annexation of the 
towns of Enfield, Greenwich and Prescott (which was 
April 27, 1938, midnight), having the election to file 
with the Metropolitan District Water Supply Commis
sion a sworn statement of such claim, setting forth the 
facts on which it was based and the amount claimed. 
Thereupon, if the Commission could not agree on the 
amount of damages or if payment of any such claim 
agreed to was not made by the Commission within six 
months the claimant had a right to file a sworn state
ment of such claim with a Board of Referees appointed 
by the Justices of the Supreme Judicial Court. Mr. 
Marvel did not file such a sworn statement with the 
Commission until April 5, 1939, approximately a year 
after April 27, 1938, the date the Legislature had, by 
Chapter 321, determined this extra legal right expired. 
This sworn statement was filed by counsel for Mr. Marvel.

The provisions of Chapter 321 clearly prohibited the 
Commission from any determination for such a claim 
filed on that date. However, 1 am informed by the 
Metropolitan District Commissioner and the Attorney 
General that the Commission proceeded with the ap
praisal of the property taken and in negotiation with 
counsel for the settlement of the property taken giving 
consideration to its uses.

The Commission advised the claimant, Marvel, through 
his attorney that a settlement could be consummated 
and requested written verification. This verification was 
not furnished and on May 5, 1939 the Commission were 
advised by counsel that no settlement could be made 
and that other counsel had been retained by Mr. Marvel. 
Actually on August 3, 1938 prior to the time that his 
rights had expired in which to file claim, Marvel was 
offered $12,000 and refused. In the Spring of 1939 after 
his rights had expired he was offered $15,000 and refused. 
On May 5, 1939 the Commission were advised that other 
counsel had been retained by Mr. Marvel.

Subsequently a petition for damages was brought by 
Mr. Marvel in the Superior Court. Trial was had before
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a jury and a verdict returned, in the amount of $62.42 
in one claim, and in the amount of $9,156.28 in another. 
These verdicts I understand are based on the damages to 
the property taken and do not include the damage for an 
established business under said Chapter 321.

Meanwhile through counsel Mr. Marvel has brought a 
bill in equity in the Supreme Judicial Court to determine 
the constitutionality of said Chapter 321. The decision 
in this case is still pending. If this Act is declared un
constitutional by the Supreme Court then I am informed 
the matter is entirely reopened in all these cases. If the 
Act is determined to be constitutional then Mr. Marvel 
can bring a special bill in the Legislature requesting an 
extension of the time limit in which to bring a claim for 
damage to established business.

This will leave it to the courts in the regular way to 
determine the amount of Mr. Marvel’s damages to his 
business. If this present bill becomes law while litigation 
is pending in the Supreme Court of the Commonwealth 
it will enable all litigants to bring their cases to your 
honorable bodies before they are finally determined by 
regular legal process. I know of no instance where this 
type of legislation has been approved. Your honorable 
bodies have no accurate method of determining the proper 
amount of damages. That is a function for the courts.

Very respectfully yours,

' LEVERETT SALTONSTALL,
Governor.
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