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D e p a r t m e n t  o f  C o r p o r a t io n s  a n d  T a x a t io n , 
St a t e  H o u s e , B o s t o n , December 2, 1942.

To the General Court of Massachusetts.

In compliance with the provisions of section 33 of 
chapter 30 of the General Laws, as amended, there is 
submitted herewith such part of the report of the Com
missioner of Corporations and Taxation for the fiscal 
year ending November 30, 1942, as contains recommen
dations or suggestions for legislative action, accompanied 
by drafts of bills.

HENRY F. LONG,
Commissioner of Corporations and Taxation.
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RECOMMENDATIONS.

Corporations.
1. Organization Fees of Certain Corporations. — The 

organization fee provided for charitable corporations un
der the provisions of chapter 180 of the General Laws is 
$25, whereas in the case of savings banks, co-operative 
banks, credit unions and fraternal benefit organizations 
the fee is only $5. There seems no logical basis for this 
disparity, and it would appear that all should be put on 
the uniform basis of paying a fee of $25.

2. Approval of Certificate of Organization of Cemetery 
and Certain Other Corporations. —• Cemetery and crema
tory corporations, under the provisions of section 1 of 
chapter 114 of the General Laws, may be organized in 
the manner provided in chapter 179 of the General Laws. 
Chapter 179 of the General Laws provides for the incor
poration of proprietors of wharves, real estate lying in 
common, and general fields. There is no provision in 
the present law requiring that the certificate relating to 
the organization proceedings shall be submitted to the 
Commissioner of Corporations and Taxation for exami
nation and approval before it is placed on file with the 
State Secretary. It would seem that the reasons which 
make desirable the submission of organization papers for 
the approval of the Commissioner of Corporations and 
Taxation in the case of other corporations apply likewise 
to corporations organized in the manner provided in 
chapter 179 of the General Laws. The accompanying 
bill makes provision for such submission.

3. Corporate Names. — Section 9 of chapter 155 of the 
General Laws contains certain provisions designed to 
guard against a newly organized corporation’s assuming 
the name of an existing corporation, firm, association or
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person. Difficulty often develops, however, because of 
the fact that at the time the name of the newly organized 
corporation is submitted to the Commissioner of Cor
porations and Taxation he has available no complete list 
of the names of existing unincorporated firms, associa
tions and persons. It may, accordingly, happen that a 
name is approved which would not have been approved 
had a protesting party presented the facts to the Com
missioner prior to approval. The protesting party, how
ever, is unlikely to know of the proposed name prior to 
its assumption. The accompanying bill makes it possible 
for the Commissioner to withdraw his approval within a 
reasonable length of time, and hence affords protection 
to those rightfully entitled to the use of a name without 
the necessity and expense of court proceedings.

4. Minimum Filing Fee for Consolidation. — It was un
doubtedly intended that the minimum fee to be paid in 
connection with the consolidation of corporations was 
intended to be fifty dollars. The language adopted by 
the Legislature, however, is not entirely free from doubt. 
It is believed that it should be clarified.

5. Corrective Changes relating to Taxation of Business 
and Manufacturing Corporations. — It would seem that 
the language of the law7 defining the class of foreign cor
porations engaging in temporary construction work in 
the Commonw’ealth for the purposes of taxation should 
be made to conform to the language in section 3 of chap
ter 181 of the General Laws relating to the registration 
of foreign corporations. This is covered in section 1 of 
the accompanying bill. A further corrective change is 
made in sections 2 and 3 of the bill, as it would seem that 
when sections 32 and 39 of chapter 63 of the General 
Laws were amended to provide a tangible property mini
mum excise for domestic and foreign business and manu
facturing corporations, corresponding changes in para
graphs 3 and 4 of section 30 of said chapter 63 were 
overlooked.

6. Registration and Taxation of Certain Foreign Cor
porations. — It appears to be the purpose of the provi-
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sions of law relating to the registration and taxation of 
foreign corporations to have the requirements applicable 
to corporations that, without a usual place of business 
in the Commonwealth, enter the State for the perform
ance of structural activities. As the statute is now drawn, 
however, certain types of such activities are not covered, 
although they are of a nature that brings as much of 
governmental benefit to the corporation as activities 
clearly included in the existing law. It is believed that 
the statute should be amended to extend to all activities 
of this kind.

7. Excise on Corporations Interested in Ships and Ves
sels, Verification of Returns. — Under the provisions of 
section 67 of chapter 63 of the General Laws the value 
of ships as established for the excise imposed by that 
section is deductible in determining the corporate excess 
measure of the business corporation excise. A two-year 
period is provided for audit of the business corporation 
excise, but no corresponding provision extends to the 
ships and vessels excise. Accordingly, even though error 
is discovered as to the corporate excess measure within 
two years and can be corrected as to that tax, there is no 
authority under the existing law to make the proper ad
justment of the ships and vessels excise which depends 
on the very same item of valuation. It seems manifest 
that provision for such correction should be made as pro
vided in the bill accompanying these recommendations.

Income Tax .
8. Minor Changes. — This bill is for the purpose of 

bringing the law up to date and removing references that 
are no longer of real significance. For example, the law 
still contains references to the Commissioner and income 
tax assessors as if for certain purposes they were on even 
footing, although in fact these assessors and all other 
assistants of the Commissioner are under central man
agement and direction, and all are subject to the direc
tion of the Commissioner. The filing of a return at a 
district office is as much a filing with the Commissioner
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as a filing at the main office, and the reference to filing 
with the Commissioner or with the income tax assessor 
in the district in which the person making the return 
resides suggests a decentralized control that is not the 
fact. The bill also amends section 33 of chapter 62 of 
the General Laws to require employers to give the 
amounts paid to employees in excess of $2,000 as well 
as the lists of such employees. Under the present law it 
is optional whether the employer state the amount un
less the Commissioner in individual cases requests the 
information. As the information is always required, the 
present law necessitates the making of requests, and 
thereby adds unnecesssarily to the expense of adminis
tration.

Local.
9. Motor Vehicle Excise, Bills. — Section 2A of chap

ter 60A of the General Laws requires the tax bill for the 
motor vehicle excise to contain a copy of the section. 
This is a lengthy section necessitating printing on the 
back of the bill. The public has now become familiar 
with the practice of suspension of registration for non
payment of the excise, and the added expense of printing 
the section in full seems unnecessary.

10. Minor Changes. — This bill eliminates the reference, 
to “ summons” in section 1 of chapter 60 of the General 
Laws, as a summons is no longer employed in connection 
with local taxes. The bill also eliminates the reference 
to “ drafts” and “ money orders” in section 3 of chapter 
60 of the General Laws. Payment of taxes is now seldom 
made by draft other than check or by money order, and 
reference to these forms of payment on the tax bill is 
believed to be unwise.

Inheritance Tax .
11. Release of Lien Upon Real Estate for Inheritance 

Taxes. —  Section 9 of chapter 65 of the General Laws 
establishes a lien upon real estate to insure the collection 
of the inheritance tax in respect thereto, but under the 
section as it now stands this lien may be defeated through
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decree of the probate court authorizing conveyance. It 
is believed that the court should not be permitted to 
enter such a decree without seeing either that the tax is 
paid or that adequate provision for payment is made.

12. Refunds of Estate Taxes Due to Federal Changes. — 
The provision for refund of estate taxes resulting from 
Federal changes now runs without limitation and affords 
a basis of leaving money at interest with the Common
wealth at a 6 per cent rate. It would seem clear that 
the period should be reasonably limited and the rate of 
interest reduced to 4 per cent.

M iscellaneous.
13. Distribution of Taxes, Making and Destruction of 

Returns. — The existing laws relating to distribution con
tain certain minor errors or inconsistencies. The first five 
sections of the bill here referred to correct these errors 
and bring the law into conformity with existing practice. 
Section 6 relates to the destruction of returns. At the 
present time many tax returns are made under temporary 
laws. There appears to be no specific authority for their 
destruction, although their preservation is useless and 
wastes valuable space. Section 7 repeals section 85 of 
chapter 59 of the General Laws, as the returns therein 
provided are no longer necessary by reason of the repeal 
of sections 11 and 12 of chapter 58 of the General Laws.

14. Incorporating Surtaxes in General Laws. ■— Through 
six successive temporary enactments, surtaxes have now 
been in effect since 1935. There appears to be no pros
pect of the abandonment of this form of tax, and it 
accordingly would seem desirable to embody the taxes 
as a part of the permanent law rather than to go on in
definitely encumbering the statutes with successive acts, 
which complicate the discovery of the tax laws. More
over, the postponement of action until the time, or even 
after the time, as has sometimes been the case, when tax 
bills should normally issue adds unnecessarily to the 
work and expense of administration and is unfair to the 
taxpayer who has no positive basis upon which he can 
estimate his tax liability until the last minute.
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15. Morris Plan Banks, Taxation of. — It is believed 
that the definition of “ Bank,” as appearing in section 1 
of chapter 63 of the General Laws, should be made broad 
enough to include Morris Plan Banks in conformity with 
the provisions of section 13 of chapter 172A of the Gen
eral Laws.

16. Refunds of Overpayments of Certain Excises. —- 
There is no adequate provision in the present laws for 
refund of sums overpaid upon gasoline, alcoholic bever
age or meal taxes. These excises are payable at the time 
the tax return is due to be filed, and, except in case of 
delinquency, the payment is based on the taxpayer’s 
own computation. If he errs in favor of the Common
wealth, there is no express provision in the statute for 
his relief. Apart from the question of constitutionality, 
this would not seem good policy. The bill permits the 
Commissioner to make refund with the approval of the 
Attorney General as in the case of other taxes.

17. Alcoholic Beverage Excise, Minor Changes. — Al
though transportation companies now pay a tax upon the 
sales of alcoholic beverages coming into and served in 
the Commonwealth, when no tax has been paid thereon, 
the present law does not clearly cover such sales. The 
accompanying bill makes express provision for the tax in 
such cases.

The law at present permits a delinquent assessment at 
any time within five years of the time of sale of the alco
holic beverage, although the surety bond to insure pay
ment of the tax runs for only two years. This necessi
tates the preservation of records for a five-year period. 
It is believed that the preservation of records for two 
years is sufficient, and that licensees should not be bur
dened with their preservation beyond that time.

Under the existing law the taxpayer is limited to thirty 
days from the date of return for making application for 
abatement. It is recommended that this be extended.

18. Gasoline Excise, Miscellaneous Minor Changes. —- 
In connection with cigarette, meal and alcoholic bever
age excises, the statute contains express provision for the 
filing of bonds to insure payment of the tax. Although



8 HOUSE — No. 23. [Jan. 1943.

bonds are now filed as a condition to the issuance of a 
license in the case of the gasoline excise, question might 
be raised as to the authority to enforce such a require
ment. Express provision in the law is recommended. 
The Commissioner has a two-year period for audit of the 
gasoline excise, but the law requires the preservation of 
records by the taxpayer for only one year. The provi
sions should obviously be made to correspond. The gaso
line taxpayer who erroneously computes and overpays his 
tax is given no redress under the existing statute. A 
reasonable period in which refund may be sought should 
be allowed. A slight corrective change is suggested in 
section 5 of chapter 64A of the General Laws to make 
the running of interest conform to the due date, which 
inadvertently was not provided for when the due date 
was changed to the last day of the month. The provi
sions of section 7 of said chapter 64A for tax-free sales 
have never been invoked, and it is believed that such 
sales would not be desirable. The repeal of these provi
sions is accordingly recommended. A further change 
proposed is extending to the Commissioner powers of col
lection similar to those which he has in the enforcement 
of payment of income and corporation taxes, so that 
these remedies may be availed of before reference to the 
Attorney General.


