
HOUSE No. 94
Accompanying the eleventh recommendation of the Department of 

Public Health (House, No. 83). Public Health.

C jje  C o m n to n to e a lti)  o f Q ^a s o a c Jju s e tts

In the Year One Thousand Nine Hundred and Forty-Three.

A n  A ct  m a k in g  v a r io u s  c h a n g e s  in  t h e  l a w s  o f  t h e

COMMONWEALTH RELATING TO FOODS AND DRUGS SO 

THAT SAID LAWS MAY BE MORE NEARLY IN CONFORMITY 

WITH THE FEDERAL FOOD, DRUG AND COSMETIC ACT IN 

SO FAR AS IT PERTAINS TO FOODS AND DRUGS.

Be it enacted by the Senate and House of Representatives 
in General Court assembled, and by the authority of the 
same, as follows:

1 S e c t io n  1. Section one of chapter ninety-four of
2 the General Laws, as amended, is hereby further
3 amended by striking out, in the eighty-first line, as
4 printed in the Tercentenary Edition, the words “ or
5 national formulary” and inserting in place thereof
6 the words: — official homoeopathic pharmacopoeia of
7 the United States or national formulary or any sup-
8 plement of any of them, — so that the paragraph
9 defining “ Drug” will read as follows:— “ Drugs” ,

10 in sections one hundred and eighty-six to one hun-
11 dred and ninety-six, inclusive, includes all medicines
12 and preparations recognized in the United States
13 pharmacopoeia, official homoeopathic pharmacopoeia
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14 of the United States or national formulary or any
15 supplement to any of them for internal or external
16 use, and any substance or mixture of substances in-
17 tended to be used for the cure, mitigation or pre-
18 vention of disease of man or animal, — and by
19 adding at the end the following new definition: —
20 “ Official compendium” , in sections one hundred and
21 eighty-six to one hundred and ninety-six includes
22 the United States pharmacopoeia, the homoeopathic
23 pharmacopoeia of the United States, the national
24 formulary, or any supplement to any of them.

1 S e c t io n  2. Section one hundred and eighty-six
2 of said chapter ninety-four, as appearing in the Ter-
3 centenary Edition, is hereby amended by striking
4 out the second paragraph and inserting in place
5 thereof the following: —
6 In the case of a drug:
7 (a) (1) If it consists in whole or in part of any
8 filthy, putrid, or decomposed substance; or (2) if
9 it has been prepared, packed or held under insani-

10 tary conditions whereby it may have been contami-
11 nated with filth, or whereby it may have been
12 rendered injurious to health; or (3) if it is a drug
13 and its container is composed, in whole or in part,
14 of any poisonous or deleterious substance which may
15 render the contents injurious to health; or (4) if it
16 is a drug and it bears or contains, for purposes of
17 coloring only, a coal-tar color other than one from
18 a batch that has been certified in accordance with
19 regulations as provided by section one hundred and
20 ninety-two.
21 (b) If it purports to be or is represented as a drug
22 the name of which is recognized in an official com-
23 pendium, and its strength differs from, or its quality
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24 or purity falls below, the standard set forth in such
25 compendium. Such determination as to strength,
26 quality, or purity shall be made in accordance with
27 the tests or methods of assay set forth in such com-
28 pendium, except that whenever tests or methods of
29 assay have not been prescribed in such compendium
30 any accurate test or method of assay may be em-
31 ployed. No drug defined in an official compendium
32 shall be deemed to be adulterated under this para-
33 graph because it differs from the standard of strength,
34 quality, or purity therefor set forth in such compen-
35 dium, if its difference in strength, quality or purity
36 from such standard is plainly stated on its label.
37 Whenever a drug is recognized in both the United
38 States pharmacopoeia and the homoeopathic pharma-
39 copceia of the United States it shall be subject to the
40 requirements of the United States pharmacopoeia un-
41 less it is labeled and offered for sale as a homoeopathic
42 drug, in which case it shall be subject to the pro-
43 visions of the homoeopathic pharmacopoeia of the
44 United States and not to those of the United States
45 pharmacopceia.
46 (c) If it is not subject to the provisions of para-
47 graph (5) of this section and its strength differs from,
48 or its purity or quality falls below, that which it
49 purports or is represented to possess.
50 (d) If it is a drug and any substance has been
51 (1) mixed or packed therewith so as to reduce its qual-
52 ity or strength or (2) substituted wholly or in part
53 therefor.

1 S e c t io n  3 . Said section one hundred and eighty-
2 six of said chapter ninety-four, as so appearing, is
3 hereby further amended by striking out the third
4 paragraph.
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1 S e c t io n  4. Said section one hundred and eighty-
2 six of said chapter ninety-four, as so appearing, is
3 hereby further amended by striking out the fourth
4 paragraph and inserting in place thereof the fol-
5 lowing: —
6 In the case of a food:
7 (a) (1) If it bears or contains any poisonous or
8 deleterious substance which may render it injurious
9 to health; but in case the substance is not an added

10 substance such food shall not be considered adul-
11 terated under this clause if the quantity of such
12 substance in such food does not ordinarily render it
13 injurious to health; or (2) if it bears or contains
14 any added poisonous or added deleterious substance
15 which is unsafe within the meaning of regulations
16 made under the provisions of section one hundred
17 and ninety-two, or (3) if it consists in whole or in
18 part of any filthy, putrid, or decomposed substance,
19 or if it is otherwise unfit for food; or (4) if it has
20 been prepared, packed, or held under insanitary con-
21 ditions whereby it may have become contaminated
22 with filth, or whereby it may have been rendered
23 injurious to health; or (5) if it is, in whole or in
24 part, the product of a diseased animal or of an ani-
25 mal which has died otherwise than by slaughter;
26 or (6) if its container is composed, in whole or in
27 part, of any poisonous or deleterious substance which
28 may render the contents injurious to health; or (7)
29 if the carcass or parts of the carcass of any animal
30 shall be inflated with gas or air.
31 (5) (1) If any valuable constituent has been in
32 whole or in part omitted or abstracted therefrom;
33 or (2) if any substance has been substituted wholly
34 or in part therefor; or (3) if damage or inferiority
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35 has been concealed in any manner; or (4) if any
36 substance has been added thereto or mixed or packed
37 therewith so as to increase its bulk or weight, or
38 reduce its quality or strength, or make it appear
39 better or of greater value than it is.
40 (c) If it bears or contains a coal-tar color other
41 than one from a batch that has been certified in
42 accordance with regulations as provided by section
43 four hundred and six of the Federal Food, Drug
44 and Cosmetic Act: provided, that this paragraph
45 shall not apply to citrous fruits bearing or contain-
46 ing a coal-tar color if such fruit had been legally
47 shipped in interstate commerce in accordance with
48 the Federal Food, Drug and Cosmetic Act.
49 (d) If it is confectionery and it bears or contains
50 any alcohol, or non-nutritive article or substance
51 except harmless coloring, harmless flavoring, harm-
52 less resinous glaze not in excess of four tenths of
53 one per centum, harmless natural wax not in excess
54 of four tenths of one per centum, refined petroleum
55 jelly not in excess of three tenths of one per centum,
56 refined mineral oil not in excess of one tenth of one
57 per centum, natural gum, and pectin; provided, the
58 total of any combination of harmless resinous glass,
59 refined petroleum jelly, refined mineral oil, and
60 harmless natural waxes must not exceed four tenths
61 of one per centum; provided, further, that this para-
62 graph shall not apply to any confectionery by reason
63 of its containing less than one half of one per cen-
64 turn by volume of alcohol derived solely from the
65 use of flavoring extracts, or not more than one
66 twentieth of one per centum of chemical preserva-
67 tives derived solely from incorporation of nutritive
68 substances containing them, or to any chewing gum
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69 by reason of its containing harmless non-nutritive
70 masticatory substances.

1 Se c t io n  5. Section one hundred and eighty-seven
2 of said chapter ninety-four, as so appearing, is hereby
3 amended by striking out the third and fourth para-
4 graphs and inserting in place thereof the following: —
5 In the case of a drug:
6 (a) If its labeling is false or misleading in any
7 particular.
8 (6) If in package form unless it bears a label con-
9 taining (1) the name and place of business of the

10 manufacturer, packer, or distributor: and (2) an
11 accurate statement of the quantity of the contents
12 in terms of weight, measure, or numerical count;
13 provided, that under clause (2) of this paragraph
14 reasonable variations shall be permitted, and exemp-
15 tions as to small packages shall be established by
16 regulations promulgated by the department.
17 (c) If any word, statement, or other information
18 required by or under authority of this act to appear
19 on the label or labeling is not prominently placed
20 thereon with such conspicuousness (as compared
21 with other words, statements, designs, or devices,
22 in the labeling) and in such terms as to render it
23 likely to be read and understood by the ordinary
24 individual under customary conditions of the pur-
25 chase and use.
26 (d) If it is for use by man and contains any quan-
27 tity of the narcotic or hypnotic substance alpha
28 eucaine, barbituric acid, betaeucaine, bromal, can-
29 nibis, carbromal, chloral, coca, cocaine, codeine,
30 heroin, marihuana, morphine, opium, paraldehyde,
31 pe}mte, or sulphonmethane, or any chemical deriva-
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32 tive of such substance, which derivative has been
33 designated by the department of public health, as
34 habit forming, in conformance with the Federal
35 Food, Drug and Cosmetic Act and regulations pro-
36 mulgated thereunder, unless its label bears the name
37 and quantity or proportion of such substance or
38 derivative and in juxtaposition therewith the state-
39 ment “ Warning — May be habit forming” .
40 (e) If it is a drug and is not designated solely by
41 a name recognized in an official compendium unless
42 its label bears (1) the common or usual name of
43 the drug, if such there be; and (2) in case it is
44 fabricated from two or more ingredients, the com-
45 mon or usual name of each active ingredient, in-
46 eluding the quantity, or proportion and kind of any
47 alcohol, and also including, whether active or not,
48 the name and quantity or proportion of any bro-
49 mides, ether, chloroform, acetanilid, acephenetidin,
50 amidopyrine, antipyrine, cincophen, atropine, hyos-
51 cine, hyoscyamine, arsenic, digitalis, digitalis gluco-
52 sides, mercury, ouabain, strophanthin, strychnine,
53 thyroid, or any derivative or preparation of any such
54 substance, contained therein; provided, that to the
55 extent that compliance with the requirements of
56 clause (2) of this paragraph is impracticable, exemp-
57 tions shall be established by regulations promulgated
58 by the department of public health made under sec-
59 tion one hundred and ninety-two.
60 (/) Unless its labeling bears adequate directions
61 for use.
62 (g) If it purports to be a drug the name of which
63 is recognized in an official compendium, unless it is
64 packaged and labeled as prescribed therein: pro-
65 vided that the method of packing may be modified



8 HOUSE —  No. 94. [Jan.

66 as provided in regulations made under section one
67 hundred and ninety-two: provided, whenever a drug
68 is recognized in both the United States pharmaco-
69 pceia and the homoeopathic pharmacopoeia of the
70 United States, it shall be subject to the requirements
71 of the United States pharmacopoeia with respect to
72 packaging and labeling unless it is labeled and offered
73 for sale as a homoeopathic drug, in which case it
74 shall be subject to the provisions of the homceo-
75 pathic pharmacopoeia of the United States, and not
76 to those of the United States pharmacopoeia.
77 (h) If it has been found under the provisions of
78 the Federal Food, Drug, and Cosmetic Act to be
79 a drug liable to deterioration, unless it is packaged
80 in such form and manner, and its label bears a
81 statement of such precautions, as the department
82 shall by regulations require as necessary for the pro-
83 tection of the public health.
84 (i) (1) If it is a drug and its container is so made,
85 formed, or filled as to be misleading; or (2) if it
86 is an imitation of another drug; or (3) if it is offered
87 for sale under the name of another drug.
88 (j) If it is dangerous to health when used in the
89 dosage, or with the frequency or duration prescribed,
90 recommended, or suggested in the labeling thereof.
91 (k) If it is a drug sold at retail and contains any
92 quantity of aminopyrine, barbituric acid, cincho-
93 phen, dinitrophenol, sulfanilamide, or their deriva-
94 tives, or any other drug which has been found by
95 the department to be dangerous to health when
96 used in the dosage, or with the frequency or dura-
97 tion prescribed, recommended, or suggested in the
98 labeling thereof, and so designated by it in a regu-
99 lation adopted; unless it is dispensed on a written
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100 prescription signed by a member of the medical,
101 dental, or veterinary profession who is licensed by
102 law to administer such drug, and its label bears the
103 name and place of business of the seller, the serial
104 number and date of such prescription, and the name
105 of such member of the medical, dental, or veterinary
106 profession.
107 (l) A drug dispensed on a written prescription
108 signed by a member of the medical, dental, or vet-
109 erinary profession (except a drug sold in the course
110 of the conduct of a business of selling drugs pur-
111 suant to diagnosis by mail) shall be exempt from
112 the requirements of this section if —
113 (1) Such member of the medical, dental, or vet-
114 erinary profession is licensed by law to administer
115 such drugs, and
116 (2) Such drug bears a label containing the name
117 and place of business of the seller, the serial number
118 and date of such prescription, and the name of such
119 member of the medical, dental, or veterinary pro-
120 fession.
121 In the case of food:
122 (a) If its labeling is false or misleading in any
123 particular.
124 (b) If it is offered for sale under the name of
125 another food.
126 (c) If it is an imitation of another food, unless its
127 label bears, in type of uniform size and prominence,
128 the word “ imitation” and, immediately thereafter,
129 the name of the food imitated.
130 (d) If its container is so made, formed, or filled as
131 to be misleading.
132 (e) If any word, statement, or other information
133 required by or under authority of this act to appear
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134 on the label or labeling is not prominently placed
135 thereon with such conspicuousness (as compared with
136 other words, statements, or designs, in the labeling)
137 and in such terms as to render it likely to be read
138 and understood by the ordinary individual under
139 customary conditions of purchase and use.
140 (/) If it purports to be or is represented as a food
141 for which a definition and standard of identity has
142 been prescribed by regulations as provided by sec-
143 tion one hundred and ninety-two, unless (1) it con-
144 forms to such definition and standard, and (2) its
145 label bears the name of the food specified in the
146 definition and standard, and, in so far as may be
147 required by such regulations, the common names of
148 optional ingredients (other than spices, flavoring and
149 coloring) present in such food.
150 (g) If it purports to be or is represented as (1) a
151 food for which a standard of quality has been pre-
152 scribed by regulations as provided by section one
153 hundred and ninety-two, and its quality falls below
154 such standard, unless its label bears, in such man-
155 ner and form as such regulations specify, a state-
156 ment that it falls below such standard.
157 (h) If it is not subject to the provisions of para-
158 graph (/) of this section unless its label bears (1) the
159 common or usual name of the food, if any there be,
160 and (2) in case it is fabricated from two or more in-
161 gredients, the common or usual name of each such
162 ingredient; except that spices, flavorings, and color-
163 ings, other than those sold as such, may be desig-
164 nated as spices, flavorings, and colorings without
165 naming each; provided, that to the extent that corn-
166 pliance with this paragraph and paragraph ( / )  is
167 impracticable, exemptions shall be established by
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168 regulations promulgated by the department of pub-
169 lie health under section one hundred and ninety-two.
170 (i) If it purports to be or is represented for special
171 dietary uses, unless its label bears such information
172 concerning its vitamin, mineral, and other dietary
173 properties as the department of public health deter-
174 mines to be, and by regulations prescribes as, neces-
175 sary in order fully to inform purchasers as to its
176 value for such uses.
177 (j) If it bears or contains any artificial flavoring,
178 artificial coloring, or chemical preservative, unless
179 it bears labeling stating that fact: provided, that
180 to the extent that compliance with the requirements
181 of this paragraph is impracticable, exemptions shall
182 be established by regulations promulgated by the
183 department of public health under section one hun-
184 dred and ninety-two. The provisions of this para-
185 graph and paragraphs ( / )  and (h) with respect to
186 artificial coloring shall not apply in the case of but-
187 ter, cheese, or ice cream.

1 Se c t io n  6 . Said chapter ninety-four is hereby
2 further amended by striking out section one hun-
3 dred and ninety-two, as so appearing, and inserting
4 in place thereof the following: —
5 Section 192. The department of public health
6 and local boards of health shall enforce sections one
7 hundred and eighty-six to one hundred and ninety-
8 five, inclusive, and except as to standards fixed by
9 law, the said department is authorized to make

10 rules, regulations, standards of quality, standards
11 of identity and tolerances consistent with said sec-
12 tions and consistent with such rules, regulations,
13 standards of quality, standards of identity and tol-



12 HOUSE —  No. 94. [Jan.

14 erances adopted by or that may hereafter be adopted
15 under the provisions of the act of congress, approved
16 June twenty-five, nineteen hundred and thirty-eight,
17 entitled an act “ To prohibit the movement in inter-
18 state commerce of adulterated and misbranded food,
19 drugs, devices, and cosmetics, and for other pur-
20 poses” , and consistent with the definitions and
21 standards promulgated under the Federal Meat In-
22 spection Act, approved March fourth, nineteen hun-
23 dred and seven, as amended.

1 S e c t io n  7. Section one hundred and ninety-
2 three of said chapter ninety-four, as so appearing,
3 is hereby amended by striking out the second,
4 third and fourth sentences and inserting in place
5 thereof the following: —
6 Such guaranty, to afford protection, shall be signed
7 by and contain the name and address of the person
8 residing in the United States from whom he received
9 in good faith the article to the effect that such article

10 is not adulterated or misbranded within the mean-
11 ing of sections one hundred and eighty-six to one
12 hundred and ninety-five, inclusive, or of the Federal
13 Food, Drug, and Cosmetic Act.

1 S e c t io n  8 . Said chapter ninety-four is hereby
2 further amended by striking out section one hun-
3 dred and ninety-five, as appearing in the Tercente-
4 nary Edition, and inserting in place thereof the
5 following: —
6 Section 195. When construing and enforcing sec-
7 tions one hundred and eighty-six to one hundred
8 and ninety-five, inclusive, the act, omission or failure
9 of any officer, agent or other person acting for or
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10 employed by any individual, corporation, company,
11 society or association within the scope of his em-
12 ployment or office, shall in each case be also deemed
13 to be the act, omission or failure of such individual,
14 corporation, company, society or association as well
15 as that of the person so acting or employed.

1 Se c t io n  9. This act shall take effect January
2 first, nineteen hundred and forty-four.
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