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November 10, 1942.

To the Honorable Senate and House of Representatives.

The Special Recess Commission, created under a re-
solve approved August 2, 1941, chapter 67, for the pur-
pose of an investigation and study relative to certain
practices in the fish industry, relative to the transporta-
tion of fish and other foodstuffs on Sunday, and relative
to the rendering of common carrier service to the public
and the operation and maintenance of terminal facilities
by railroads and others on Sundays, submit the following
report.

Organization

The Commission held its first meeting for the purpose
of organization on December 30, 1941, and elected Sena-
tor Joseph F. Francis, Chairman, Representative Har-
land Burke, Vice Chairman, and Arthur J. Hogan, Sec-
retary.

Mayor Donald J. Ross of Gloucester had introduced a
bill (House, No. 2148) in the 1941 Legislature to provide
for the transportation of fish on Sundays. Senator Joseph
F. Francis of New Bedford had filed a similar bill (Senate,
No. 435) for the same purpose. A bill (Senate, No. 726)
had been filed by the Employers’ Group of Motor Freight
Carriers, Inc., for legislation to authorize the rendering
of common carrier service to the public and the opera-
tion and maintenance of terminal facilities by railroads
and others on the Lord’s Day.

REPORT OF SPECIAL RECESS COMMISSION.
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These three bills were referred to the legislative com-
mittee on Mercantile Affairs. The Francis bill was sub-
sequently passed by both Houses of the Legislature, but
was not signed by the Governor, who sent the bill back
to the Legislature with a suggested amendment that the
unloading of fish on Sunday be permitted as to trap fish,
gill-net fish, fish from boats not equipped with icing
facilities, lobsters and shellfish. The Legislature did not
accept the suggested amendment and finally adopted the
resolve (chapter 67) under which the present Commis-
sion has functioned. The Commission has investigated
and studied the practices in the fish industry, the trans-
portation of fish and other foodstuffs on Sundays, the
rendering of common carrier service to the public, and
the operation and maintenance of terminal facilities by
railroads and others on Sundays.

The Commission has held hearings in Boston, Glouces-
ter, New Bedford, New York, Woods Hole and Marthas
Vineyard, and has taken the testimony of and listened
to one hundred or more witnesses and persons from all
branches of the various industries under consideration
and from private citizens and civic and industrial leaders.

The present laws relating to the observance of the
Lord’s Day are chiefly found in chapter 136 of the Gen-
eral Laws. Some of these laws date back to 1692. Pri-
marily only works of charity and necessity were per-
mitted on Sunday. Obviously, many types of work are
necessary in 1942 which were either unnecessary or un-
heard of in 1692. There have been many amendments
and new provisions to the original laws, and some con-
fusion and contradiction have resulted.

A review of all of the exceptions to the general Sunday
law is not practical here. Suffice it to say, for instance,
that on Sundays sacred concerts are specifically per-
mitted, and so are entertainments that are not sacred;
dancing at weddings is permitted, and so also, appar-
ently, is dancing in some night clubs; golf is permitted,

Sunday Laws.
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but the operation of miniature golf courses is forbidden;
sports generally are prohibited except when conducted
under a special license, but bowling alleys, shooting gal-
leries and amusement devices are legal at amusement
parks and beaches.

The mayor of a city 7" or the selectmen of a town may
grant licenses for entertainments, games, sports and pub-
lic diversions on Sundays which shall be in keeping with
the character of the day and not inconsistent with its
due observance. It is obvious that what may be held
to be consistent with a proper observance of the Sabbath
in one locality may vary to a considerable degree from
the observance of the Sabbath in another locality, de-
pendent upon the individual opinions of the city or town
fathers who issue the licenses.

The Supreme Court of Massachusetts in the case of
Read v. Boston & Albany Railroad, 140 Mass. 199, held
that the plaintiff, a locomotive engineer employed by
the defendant and engaged in performing the ordinary
duties of his employment on Sunday, could not recover
for injuries received in the course of his employment on
a Sunday, because he was not performing a work of ne-
cessity or charity, and irrespective of the employer’s
negligence. About 1880, and probably in consequence
of this line of decisions, the Legislature passed what is
now section 20 of General Laws, chapter 136, which
provides that a person injured while doing an act in vio-
lation of the Sunday laws shall not be precluded thereby
from recovering damages.

Section 6 of chapter 136 was then adopted and there-
after frequently amended to limit the operation of sec-
tion 5 and to permit the doing of many types of work
on Sunday. These amendments are too numerous to be
included in detail here, and reference is made to the
General Laws for the numerous exceptions to the original
Sunday law.
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Senate, No. 726, Common Carrier Service.
The petition of the Employers’ Group of Motor Freight

Carriers, Inc., requests legislation authorizing the ren-
dering of common carrier service to the public over rail-
roads, over the public ways, by air, or by water, and the
operation and maintenance of terminal facilities incident
to such common carrier service on the Lord’s Day.

The preamble states in substance that it is in the in-
terest of the public safety and convenience that such
operation and maintenance be authorized.

Among its many provisions section 6 of chapter 136
stipulates that it is not unlawful on Sunday to manu-
facture and distribute steam, gas or electricity for heat
or motive power; to operate motor vehicles (and no dis-
tinction is made between trucks and pleasure cars); to
sell gasoline and oil for use in the operation of motor
vehicles, motor boats and aircraft and to repair motor
vehicles; to run steam ferry boats, street railway cars,
steamboat lines and trains.

There may be some doubt as to whether the present
law permits the rendering of common carrier service to
the public and the operation of terminal facilities on
Sundays, and to remove any doubt that may exist, the
Commission recommends the passage of a redraft of Sen-
ate, No. 726 as being necessary and desirable and in the
public interest. (See Appendix A.)

Sunday Transportation of Fish and Foodstuffs.

It has been pointed out that the present Sunday law
permits the operation of motor vehicles, whether they
are trucks or pleasure cars. It likewise permits the dig-
ging of clams and the icing and dressing of fish. News-
papers may be printed and delivered on Sunday; the
wholesale and retail sale and delivery of milk and ice
cream is permitted; the wholesale transportation of poul-
try on Sundays before certain holidays is legal; the
making of butter and cheese; the making and salemf
bakery products at certain hours on Sunday is permitted;
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and farming and the transportation of farm products is
specifically permitted on Sundays in war time.

Many other exceptions are noted to the Sunday law,
but these examples indicate that the preparation and
sale and delivery of foodstuffs on Sundays has come to
be regarded as necessary and proper and in the public
interest. Farm products, foodstuffs, and fish are regu-
larly transported to market on Sundays, and if there is
a law prohibiting such transportation it is not enforced.
It is obviously more necessary and important to trans-
port on Sundays foodstuffs when they are perishable and
needed in a Monday market than it is to conduct ath-
letic sports or amusements, or even to sell alcoholic
beverages.

The controversy which developed in the Legislature
over the bills of Mayor Ross of Gloucester and Senator
Francis of New Bedford, to definitely legalize and re-
move all doubt respecting the legality of the transporta-
tion of fish on Sundays, apparently grew out of the
apprehension of Boston fishing interests that they were
losing some business which New Bedford and Gloucester
and the other ports in Massachusetts outside of Boston
were getting. The Boston Fish Pier was closed on Sun-
days and apparently no fish was landed on the Lord’s
Day in Boston. The other ports, and particularly New
Bedford, landed considerable quantities of fish on Sun-
days, principally of the flounder type, for immediate
shipment by truck to the New York Monday morning
market.

New Bedford had become the principal port for the
sale of yellowtails. The price for such fish was definitely
better in New Bedford, and the fisherman received more
for his catch. A new and profitable market had been
built out of the ingenuity and resourcefulness of the fisher-
men and the fish dealers in these localities outside of
Boston.

New Bedford specializes in the yellowtail trade, an
overnight business where the fish can be caught and
shipped and be in the New York market within twelve



HOUSE —No. 1279. [Jan10

*

hours from the time it is landed on the docks in New
Bedford. The fresh fish is readily and profitably sale-
able on Monday mornings in New York, and the New
York wholesalers do about 25 per cent of their entire
week’s business on that day. The reason is that because
of the Jewish Saturday holiday, kosher meat is unavail-
able on Monday, and the fresh fish is an inviting and
agreeable dietary substitute. Fish that is shipped into
New York by truck or freight on Saturday has to re-
main in refrigeration over the week-end, and is less de-
sirable and obtains a lower price. The cost of re-icing
fish held for several days is an item of economic waste
and is added to the consumers’ cost of the product.

The Monday morning market in New York is also
supplied with fish from Rhode Island, Maine, Connecti-
cut, New Jersey, Delaware and other points north and
south, and practically all shipments come into New York
by truck transportation on Sundays.

New York is the greatest fish consuming market in
the United States, and about 500,000,000 pounds of fish
reaches the New York market annually, and nearly all of
the fish is consumed in the Metropolitan area. About
400,000,000 pounds of fish comes into the Boston market
annually, but a large percentage of this is frozen or proc-
essed for reshipment to other points.

New Bedford has built up a business of about 85,000,000
pounds of fish annually, which represents an income di-
rectly and indirectly from the fishing industry and allied
businesses of over $5,000,000 a year. It is a substantial
and significant part of the economic life of New Bedford.

The President of the United States has recognized the
vital importance of the fishing industry. By an execu-
tive order dated July 21, 1942, he has designated the
Secretary of the Interior as Fishery Co-ordinator in order
to maintain close liaison with Federal, state and local
agencies, and with the fishery and allied industries, for
the conservation, production, processing, packing, trans-
portation, marketing and consumption of fish and other
fishery products, and for the construction, procurement,
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conversion, substitution, replacement and repair of fish-
ery industry facilities. All of this is for the purpose of
encouraging co-ordination of effort and maximum utili-
zation of such services and facilities, with a view toward
insuring an adequate and sustained production and sup-
ply to meet the requirements for fish and other fishery
products.

The annual per capita consumption of fish has in-
creased from 12.8 pounds in 1930 to 14.1 pounds in 1940.
Americans are eating more fish than ever before, and
there are now two or even more fish days in every week
in thousands of homes. This demand for fish will con-
tinue long after the war is over. An adequate supply to
meet the demands and requirements for fish and fishery
products must be maintained.

The subject of transportation of fish on Sunday pre-
sents no problem of compelling the fishermen to work
seven days a week, and they do not do so. The industry
is well unionized and the unions have zealously guarded
the interests and welfare of the fishermen. Regulations
have provided for the laying over in port after each trip
to permit of sufficient rest for the fishermen and for time
with their families. Restrictions were placed on the size
of the catches brought into the port of New Bedford to
prevent any oversupply of fish and to forestall the con-
sequent economic loss. Actually the proposed legislation
has the approval of certain unions and their officials.

The Boston fishing interests apparently believed that
if Sunday transportation of fish were definitely legalized
by the proposed legislation, the Boston Fish Pier would
have to open on Sundays. This is a matter to be decided
by the employers and the employees in the fishing busi-
ness in Boston. There is a regular and profitable market
in New York on Monday mornings, and if Boston is un-
willing to ship to that market for any reason which seems
sufficient, then no complaint should be made because
other dealers in Massachusetts or Connecticut or PJiode
Island serve that market profitably. The proprietor of a
motion picture theater who refuses to open on Sunday
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cannot complain because his competitor gets the profit-
able Sunday business.

Markets are created by consumers and not by dealers.
Consumers decide when and where and what they will
buy, and the price the consumer pays for any commodity
is determined by the law of supply and demand.

There is a good market on Monday mornings in New
York for fresh fish of the type which New Bedford deals
in. It has to be transported by truck; there are no facili-
ties for transporting by railroad from New Bedford on
Sunday to reach the New York Monday morning market.
If there were such railroad transportation, the cost thereof
would probably exceed the present cost of transportation.
Fish may be transported by railroad freight on Sundays
in Massachusetts under the present Sunday law, and it
is difficult to understand why the transportation of the
same fish by truck should be considered illegal.

If Boston wishes to serve the New York market on
Monday mornings it can do so. If New Bedford and
Gloucester and the other Massachusetts ports outside of
Boston are prevented from serving that market the fish-
ing industry in these places will move elsewhere, to some
neighboring State which evaluates the economic condi-
tion of its citizens above an outmoded and inconsistent
Sunday Blue Law.

Great changes occur from time to time in the fishing
industry. The importance of a certain port will sud-
denly rise and as rapidly decline. A small port will ex-
pand into a market of great wealth and prominence; and
usually the increase of business in one port marks a
decrease in another port. Only energy, resourcefulness,
initiative and vigilance will cause any industry to survive.

In the May, 1942, issue of “Fishery Market News,”
published by the United States Department of the Inte-
rior, there appears the significant fact that the New
England fisheries increased its volume of catch in 1940.
In the same publication there is an article which asks
what can be done for the Maine fisheries which have
declined so rapidly. In 1898 Maine fishermen landed
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150,000,000 pounds of fish, but about forty years later,
in 1940, they landed only 100,000,000 pounds. In 1898
Massachusetts landed only 251,000,000 pounds, but in
1940 they landed 626,000,000 pounds valued at over
$20,000,000.

It is stated that the factors which make the fishing
industry prosperous and successful are (a) maintenance
of fish stocks at levels that will yield high returns to the
fishermen; (6) provision of steady supplies; and (c) de-
velopment of an effective and economical system for con-
centrating landings to provide economical loads and
direct and rapid transportation to the best market.

New England fisheries provide employment for 19,000
fishermen and 13,000 persons engaged in the wholesale
and manufacturing plants, and for hundreds of others
working on the transportation of the product; and the
salaries and wages paid in the industry approximate
$10,000,000.

It is desirable to aid and foster the continued growth
of this important industry. The passage of the proposed
legislation will harm no person and no interests; it will
help economically the citizens of Massachusetts in great
numbers and the public at large. No contention has been
raised that the travel of a fish truck through the streets
on Sunday is a nuisance or creates any hazard. One
truck is the same as another, whether it is loaded with
milk or bakery products or newspapers or farm products
or fish. No evidence has been adduced that there are
any practices in the fish industry in Massachusetts which
are objectionable or illegal or contrary to the public in-
terest, and, in fact, it appears that the fisherman sells
his catch to the highest bidder in a fair, competitive
market.

The amendment suggested by the Governor, that a
distinction be made between the types of fish that may
be unloaded on Sunday and the types that shall not be
so unloaded, raises serious practical difficulties, and, fur-
thermore, is not a satisfactory solution to the problem.

The proposed legislation is necessarv, desirable and in
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the public interest, and we favor the passage of Senate,
No. 435 or similar legislation to definitely legalize the
transportation of fish and other perishable foodstuffs on
Sunday. (See Appendix B.)

This report is signed with the reservations and differ-
ences of opinion which are appended hereto.

JOSEPH F. FRANCIS.
CORNELIUS F. HALEY.
WILLIAM P. GRANT.
HARLAND BURKE.
JOHN D. PRATT.
RODOLPHE G. BESSETTE.
JOSEPH R. SYLVIA.
EDMOND TALBOT.
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November 23, 1942.

To the Honorable Senate and House of Representatives.

We, the undersigned, members of the Special Recess
Commission created under a resolve approved August 2,
1941, chapter 67, for the purpose of an investigation and
study relative to certain practices in the fish industry,
relative to the transportation of fish and other foodstuffs
on Sunday, and relative to the rendering of common
carrier service to the public and the operation and main-
tenance of terminal facilities by railroads and others on
Sundays, find it necessary, after careful consideration of
the Majority Report and the testimony presented by
various witnesses before this committee, to dissent from
certain findings of the Majority Report, to wit.

1. The Majority Report is Contrary to the Pres-
ent National Humane Labor Policy of avoid-

ing Unnecessary Lengthening of Working
Hours in Any Industry.

The fishing industry of the Commonwealth has, through
modern equipment and methods, shortened the hours of
work until more than 95 per cent of all of the work is
accomplished in five and one half days per week. New
competitive conditions in the industry would lead to but
one end, and that is the gradual adoption of a seven-
day week which will affect more than 11,000 who now
are engaged in the fishing industry. If this legislation as
proposed by the Majority Report is enacted it would
penalize more than 99 per cent of the workers in this

REPORT OF MINORITY COMMITTEE, SPECIAL
RECESS COMMISSION.
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D

industry to the advantage of a very meager minority
constituting less than one half of 1 per cent of the people
who are employed in the fish industry.

2. The Majority Report neglected to take into
Consideration the Serious Condition in our
Industries dub to Shortage of Labor which
BIDS PAIR TO BECOME MORE ACUTE IN THE FlSH-
ing Industry.

There is today in the fishing industry a very definite
shortage of labor that has been brought about by the
war effort. Many of the shore workers and fishermen
have been called to the armed forces and others have
gone into war industries. This presents a real problem.
This industry, like many others, is forced to take on
women to replace men. If legislation, as proposed by
the Majority Report is enacted into a law, it will add to
the present problems that confront the industry, —it
will drive away many of its employees who are now en-
gaged in it. These people would find employment in
other industries with a shorter work week and better
working conditions.

3. The Majority Report failed to properly evalu-
ate Unbiased Government Statistics sub-
mitted by Many Witnesses at the Various
Hearings.

The claim that the price of fish is definitely better in
New Bedford than elsewhere cannot be a fair evaluation
of unbiased government statistics as prepared by the
Fish and Wild Life Service of the United States Depart-
ment of Interior, which clearly shows that fish often sells
at higher prices in Boston and Gloucester than in New
Bedford. These statistics also prove that New Bedford
fish sold in the New York market often brings a lower
price on Monday than on Tuesday and the following
days of the week.
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4. The Majority Report is contrary to the Vote
of the Membership of the Atlantic Fisher-
men’s Union affiliated with the Seafarers
International Union which speaks for All
of the Fishermen affected by this Proposed
Legislation.

When this legislation was proposed, special meetings
were called by all branches of the Atlantic Fishermen’s
Union. At these meetings a full and complete discussion
of the proposed legislation was submitted to all members.
By vote, the delegates of all branches were instructed by
the membership to strongly oppose the enactment of this
legislation because such legislation would be detrimental
to their best interests, and would unjustly penalize a
huge majority of those in the industry and be of doubt-
ful benefit to any member of the industry.

5. Present War Conditions make Essential the
Conservation of Critical Materials such as
Rubber and Gasoline, etc., Proposed Recom-
mendations of the Majority Report, if ac-
cepted, would be Contrary to the Sound
Policy of Conservation established by Our
National Government.

To do other than to co-operate with our national gov-
ernment in time of war would be un-American. Know-
ing that this statement is not subject to challenge, the
minority believes that at this time no action should be
taken by the Legislature which would increase the use
of critical materials such as tires and gasoline, etc.

We believe that complete protection is afforded to
those few members of the fishing industry who could in
any way be penalized by prohibiting the handling and
transportation of fish on Sunday by the following amend-
ment which is a modification of the amendment sug-
gested by His Excellency the Governor of the Common-
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wealth. By such amendment as recommended by this
Minority Committee the Legislature would provide for
The landing, unloading, sale, manufacture, packaging and transporta-

tion on the Lord’s Day of products of the fishing industry,
as follows;

(a) Trap fish and gill-net fish.
(6) Fish unloaded from fishing boats not equipped with icing facili-

ties.
(c) Lobster and shellfish.

We therefore respectfully recommend this proposed
amendment which is based on a fair interpretation and
evaluation of all the testimony given at the various hear-
ings and which we believe is fair and equitable for every
one concerned.

Respectfully submitted,

RAY A. ILG.
E. H. COOLEY.
AUSTIN J. POWERS.
VICTOR A. FRIEND.
W. H. J. ROWAN.
ROBERT S. TOBIN.
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In the Year One Thousand Nine Hundred and Forty-Three.

An Act authorizing the rendering of common car-
rier SERVICE TO THE PUBLIC, AND THE OPERATION AND

MAINTENANCE OF TERMINAL FACILITIES, BY RAILROADS

AND OTHERS ON THE LORD’S DAY.

1 Whereas, The operation and maintenance of ter-
-2 minal facilities, and the rendering thereat of certain
3 common carrier service to the public, by railroads
4 and other common carriers on the Lord’s day in the
5 interests of the public in the present national emer-
-6 gency has been penalized as a violation of the laws
7 relative to the Lord’s day; and
8 Whereas, It is in the interest of the public safety
9 and convenience that such operation and maintenance

10 on the Lord’s day as is authorized by the terms of
11 this act should be permitted in view of the present
12 national emergency, therefore this act is hereby de-
-13 dared to be an emergency law, necessary for the im-
-14 mediate preservation of the public safety and con-
-15 venience.

PROPOSED LEGISLATION.

Appendix A.

Cfic CommontocaltJ) of £oasoacfnisetts
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Be it enacted by the Senate and House of Representatives
in General Court assembled, and by the authority of the
same, as follows:

1 Section six of chapter one hundred and thirty-six
2 of the General Laws, as amended, is hereby further
3 amended by adding at the end the following new
4 paragraph:
5 Nor shall it prohibit the rendering of common car-
-6 rier service to the public by railroads, street railways,
7 elevated railways, motor or trackless trolley vehicles
8 by water, or by air, within the commonwealth; nor
9 shall it prohibit the regular and necessary operations

10 and activities, including in such term the operation
11 and maintenance of terminal facilities, or railroads,
12 elevated railways, street railways, common carriers
13 by motor or trackless trolley vehicle, common carriers
14 by water, or common carriers by air, within the com-
-15 monwealth, in the performance of such service when
16 rendered pursuant to and in conformity with the
17 pertinent laws of the United States and of the com-
-18 monwealth.
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In the Year One Thousand Nine Hundred and Forty-Three.

An Act relative to the handling, the transporta-

tion AND DELIVERY OF FISH AND PERISHABLE FOOD-

STUFFS AT WHOLESALE ON THE LORD’S DAY.

Be it enacted by the Senate and House of Representatives
in General Court assembled, and by the authority of the
same, as follows:

1 Section six of chapter one hundred and thirty-six
2 of the General Laws is hereby amended by striking
3 out the fourth paragraph, as most recently amended
4 by chapter one hundred and forty-three of the acts
5 of nineteen hundred and thirty-eight, and inserting
6 in place thereof the following:
7 Nor shall it prohibit the preparation, printing and
8 publication of newspapers, or the sale and delivery
9 thereof; the wholesale or retail sale and delivery of

10 milk, or the transportation thereof, or the delivery
11 of frozen desserts and/or ice cream mix, or the re-
-12 tail sale of ice or of fuel; the handling, transportation
13 and delivery of fish and perishable foodstuffs at
14 wholesale; the sale at wholesale of dressed poultry,
15 and the transportation of such poultry so sold, on
16 the Lord’s day next preceding Thanksgiving day,

Appendix B.

Clie Commontocaltl) of
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17 and on the Lord’s day next preceding Christmas
18 day except when Christmas day occurs on Satur-
-19 day, the Lord’s day or Monday; the making of
20 butter and cheese; the keeping open of public bath-
-21 houses; the making or selling by bakers or their em-
-22 ployees, before ten o’clock in the forenoon and be-
-23 tw Teen the hours of four o’clock and half past six
24 o’clock in the afternoon, of bread or other food
25 usually dealt in by them; whenever Rosh Hashonah,
26 or the Day of Atonement, begins on the Lord’s day,
27 the retail sale and delivery of fish, fruit and vege-
-28 tables before twelve o’clock noon of that day; the
29 selling or delivering of kosher meat by any person
30 who, according to his religious belief, observes Satur-
-31 day as the Lord’s day by closing his place of business
32 during the day until six o’clock in the afternoon, or
33 the keeping open of his shop on the Lord’s day for
34 the sale of kosher meat between the hours of six
35 o’clock and ten o’clock in the forenoon.






