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REPORT OF THE SPECIAL COMMISSION ON
THE ESTABLISHMENT OF AN ADMINIS-
TRATIVE COURT.

[The Judiciary.]

To the Honorable the Senate and House of Representatives

The following report is submitted by the Commission
appointed under chapter 49 of the Resolves of 1941, which
is entitled “Resolve providing for an Investigation by a
Special Commission relative to the Establishment of an
Administrative Court,” and reads as follows:

HOUSE No. 1440

Cl)t Commontoealtl) of 9gassac|jusetto

Resolved, That a special unpaid commission, consisting of five persons
to be appointed by the governor, is hereby established for the purpose of
making an investigation of the subject matter of current house document
numbered eleven hundred and seven, relative to the establishment of
an administrative court in this commonwealth. Said commission may
expend for expenses and clerical and other assistance such sums, not
exceeding, in the aggregate, five hundred dollars, as may hereafter be
appropriated. Said commission shall report to the general court the
results of its investigation and its recommendations, if any, together with
drafts of legislation necessary to carry said recommendations into effect,
by filing the same with the clerk of the house of representatives on or
before the first Wednesday of December in the year nineteen hundred
and forty-two.

The time for the filing of the Commission’s report has
been extended to March 1, 1943.

Section 1 of House, No. 1107 establishes a court to be
known as the Administrative Court. Section 2 inserts in the
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General Laws a new chapter (to be numbered 217A) fixing
the number of judges and the places where sittings shall be
held, as well as making numerous provisions as to the manner
in which the court’s business shall be administered. To a
large extent, the court thus contemplated js to be com-
parable to the Land Court in its relation to the Supreme
Judicial Court and to the Superior Court. Section 15 of the
proposed new chapter defines the jurisdiction of the Ad-
ministrative Court as follows:

The court shall have original jurisdiction, concurrently with the su-
preme judicial court, of all proceedings relating to certiorari and manda-
mus brought by or against any officer, board, commission or department
of the commonwealth or of a political subdivision thereof. It shall also
have jurisdiction of all appeals from such officers, boards, commissions
or departments, and of all cases and matters of equity to which any such
officer, board, commission or department shall be a party in his or its
official capacity; provided, that this section shall not apply to any appeal
from a decision of the industrial accident board or of the alcoholic bev-
erages commission or under chapter one hundred and fifty-two or order
or decree of the superior court based on such a decision, nor to any appeal
under section thirteen of chapter fifty-eight A from a decision of the
appellate tax board.

Sections 2A to 169, inclusive, of House, No. 1107 refer to
numerous statutes (hereinafter tabulated in full) dealing
with administrative decisions which may in one way or
another become subject to judicial review. Except in a
few instances House, No. 1107 does not confer rights of re-
view not already existing or establish greater uniformity
in the proceedings whereby a review may be obtained.
Leaving these matters much as they now are, the several
sections confer upon the Administrative Court jurisdiction
to entertain the various types of proceeding now available
through the existing courts.

We make no detailed analysis of the bill because we are
advised that, when it came up for hearing before the joint
committee on Judiciary, its proponents stated that they
were not putting it forward as a bill to be passed, but that
their desire was to have a special commission established to
consider the broad question whether the activities of Mas-
sachusetts administrative boards and officers acting quasi-
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judicially need legislative attention. It was explained that
the bill was drawn mainly to bring together in a form con-
venient for reference the statutes most important for exam-
ination by such a commission. The proponents have fur-
nished us with the following
by them at the hearing:

summary of points gone into

1. The Rules and Regulations of
with Personal and Property Rights
that sometimes rules did not exist,

Administrative Tribunals which deal
Duties and Privileges. The fact

sometimes could not be discovered,
and sometimes were at variance from body to body was discussed. The
proponents stated that some sort of co-ordination, so that lawyers and
their clients might “know where they were,” was obviously essential.

2. Judicial Review of Quasi-Judicial Action. The variety of forms
of review and the question whether in many actual oases parties lose all
review of the merits because of some technical defect in form were dis-
cussed. Simplification and predictability as to the form of review were
discussed, with only slight reference to changes in the situations in which
the right of review does or does not exist.

3. The Proper Body to give Judicial Review. —■ Herein the possibility
of an administrative court was taken up, not as a fixed plan, but as a
sample of one among various suggestions that the investigatory commis-
sion might consider.

The general frame of the resolve establishing the present
Commission was, therefore, in line with the desires of the
proponents of House, No. 1107. The resolve did not, how-
ever, go as far as the proponents urged by way of imple-
menting the investigation. It gave no power to administer
oaths, summon witnesses or require the production of books
and papers, and, in particular, appropriated only $5OO for
expenses. The lack of power to hold effectual hearings in
itself limits the possibilities of an investigation like that
contemplated. More important, however, as restricting
the Commission to a consideration of generalities is the
fact that, in order to assemble and correlate the great mass
of material upon which any extensive recommendations
must be based, substantial expenditures are unavoidable.

1. Such an inquiry would naturally begin with the mak-
ing of regulations by the various state and local agencies.
These regulations in theory have the force of law. The
existing statutes may, however, afford opportunities for
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arbitrary or wilful action on the part of administrative
officers who, under color of a rule-making power, assume to
impose penalties for the infraction of rules which exist only
in their consciousness. Even when regulations have been
formally adopted, moreover, it may be impossible to ascer-
tain —at least without great difficulty ■— what regulations
are in force with reference to a given subject. Thus a citizen
may often be unable to determine what is permissible or
required in a given situation, and, though anxious to act
strictly in accordance with the law, may find that he has
unwittingly involved himself in some serious entanglement.
In the absence of a general system of recording and publica-
tion the door is open to overlappings and inconsistencies in
the regulations made by different agencies. To illustrate the
serious difficulties which may thus arise, it is only
to refer to the situation which obtained with respect to
regulations made by Federal agencies before the adoption
of the Federal Register Act (U. S. Code, Title 44, §§ 301-
314; see Panama Refining Co. v. Ryan, 293 U. S. 388, 412,
also Erwin H. Griswold’s Government in Ignorance of the Law,
48 H. L. R. 198).

2. A second principal question for study in an inquiry
like that suggested is how far and in what form of proceed-
ing the determinations of administrative bodies should be
subject to judicial review. Some idea of the area to which
this inquiry might extend is given by a tabulation of those
chapters of the General Laws (Ter. Ed.) referred to in
House, No. 1107:

Chap. 6, sec. 29, et seq., entitled State BallotLaw Commission
Chap. 25, entitled Department of Public Utilities.
Chap. 26, entitled Department of Banking and Insurance.
Chap. 31, entitled Civil Service.
Chap. 33, entitled Militia.
Chap. 35, entitled County Finances,
Chap. 50, entitled Primaries, Caucuses and Election:
Chap. 51, entitled Voters.
Chap. 52, entitled Political Committees
Chap. 53, entitled Nominations, Questions to be Submitted to the Voter

Primaries and Caucuses
Chap. 54, entitled Elections.
Chap. 55, entitled Corrupt Practice:
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Chap. 56, entitled Violations of Election Laws.
Chap. 58, entitled General Provisions Relative to Taxation.
Chap. 60, entitled Collection of Local Taxes.
Chap. 61, entitled Taxation of Forest Products and Classification and

Taxation of Forest Lands.
Chap. 62, entitled Taxation of Incomes.
Chap. 63, entitled Taxation of Corporations.
Chap. 64, entitled Taxation of Stock Transfers.
Chap. 64A, entitled Taxation of Sales of Gasoline and Certain Other

Motor Vehicle Fuel.
Chap. 65, entitled Taxation of Legacies and Successions.
Chap. 69, entitled Powers and Duties of the Department of Education.
Chap. 91, entitled Water Ways
Chap. 92, entitled Metropolitan Sewers, Water and Parks.
Chap. 94, entitled Inspection and Sale of Food, Drugs and Various

Articles.
Chap. 98, entitled Weights and Measures.
Chap. 105, entitled Public Warehouses.
Chap. 111, entitled Public Health.
Chap. 112, entitled Registration of Certain Professions and Occupations.
Chap. 114, entitled Cemeteries and Burials,
Chap. 115, entitled State and Military Aid, Soldiers’ Relief, etc.
Chap. 121, entitled Powers and Duties of the Department of Public Wel-

fare and the Massachusetts Hospital School.
Chap. 128, entitled Agriculture.
Chap. 130, entitled Powers and Duties of the Division of Fisheries and

Game. Fisheries.
Chap. 132, entitled Forestry.
Chap. 142, entitled Supervision of Plumbing.
Chap. 143, entitled Inspection and Regulation of and Licenses for Build-

ings, Elevators and Cinematographs.
Chap. 146, entitled Inspection of Boilers, Air Tanks, etc. Licenses of

Engineers, Firemen and Operators of Hoisting Machinery.
Chap. 148, entitled Fire Prevention.
Chap. 149, entitled Labor and Industries.
Chap. 151, entitled The Minimum Wage.
Chap. 151A, entitled Unemployment Compensation.
Chap. 152, entitled Workmen’s Compensation
Chap. 155, entitled General Provisions Relative to Corporations.
Chap. 156, entitled Business Corporations.
Chap. 158, entitled Certain Miscellaneous Corporations.
Chap. 159, entitled Common Carriers.
Chap. 160, entitled Railroads.
Chap. 161, entitled Street Railways.
Chap. 164, entitled Manufacture and Sale of Gas and Electricity.
Chap. 165, entitled Water and Aqueduct Companies.
Chap. 167, entitled Banks and Banking.
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Chap. 168, entitled Savings Banks.
Chap. 169, entitled Deposits with Others than Banks.
Chap. 171, entitled Credit Unions.
Chap. 172, entitled Trust Companies
Chap. 174, entitled Bond and Investment Companies.
Chap. 175, entitled Insurance
Chap. 176, entitled Fraternal Benefit Societies.
Chap. 176A, entitled Non-Profit Hospital Service Corporation;
Chap. 178, entitled Savings Bank Life Insurance,
Chap. 180, entitled Corporations for Charitable and Certain Other Pur-

poses.
Chap. 181, entitled Foreign Corporations.
Chap. 182, entitled Voluntary Associations and Certain Trusts
Chap. 204, entitled General Provisions Relative to Sales, Mortgages,

Releases, Compromises, etc., by Executors, etc.
Chap. 271, entitled Crimes against Public Policy.

House, No. 1107 includes the following acts not em-
bodied in the General Laws among those under which ques-
tions for judicial determination may arise, and there are
doubtless others of which the same is true:

Chap. 541 of Acts 1902, An Act to Prohibit the Pollution of Neponset
River and Its Tributaries.

Chap. 235 of Acts 1907, An Act to Provide for the Protection of the
Public Health in the Vicinity of Hornbrook Pond in Woburn and
Winchester.

Chap. 291 of Acts 1911, Protection of Public Health in Winchester, etc.
Chap. 655 of Acts 1914, Protection of Public Health in the Valley of the

Assabet River.
Chap. 88 of General Acts 1918, Protection of Public Health in the Vicin-

ity of Alewife Brook.
Chap. 312 of Acts 1929, An Act to Prohibit Discharge of Sewage into

Certain Coastal Waters.

As will be seen from the most cursory examination of the
statutes enumerated, each of them is, so to speak, sui
generis with respect to the right to a judicial review of the
administrative action provided for. Some of them make
no provision for judicial review, thus leaving a person
aggrieved to such remedies as may be available under the
general rules of law. Others provide for judicial review of
one kind or another, but differ radically in the scope of re-
view thus granted. For illustration reference may be made
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to three statutes respecting the revocation of licenses. If a
barber’s certificate of registration is revoked, he may de-
mand a trial de novo in the Superior Court (G. L. [Ter.
Ed.] c. 112, § 87N). If the Board of Registration in Medi-
cine deprives a physician of the right to practice his profes-
sion, the Supreme Judicial Court may enter a decree revising
or reversing the decision of the Board, but only “if it ap-
pears that the decision was clearly wrong” (G. L. [Ter. Ed.]
c. 112, § 64). If the Commissioner of Agriculture and the
Director of the Division of Plant Pest Control see fit to
cancel a nursery agent’s license, the agent, so far as the
provisions of the statute go, has no right to review of any
kind, though it is, of course, open to him to seek such relief
as may be attainable by mandamus or certiorari (G. L.
[Ter. Ed.] c. 128, § 18).

In some instances reasons for these differences in the
provisions for review may suggest themselves. Others, at
least at first sight, seem to depend upon no logical principle,
but to reflect considerations put forward by those con-
cerned in the particular legislation without giving attention
to the manner in which analogous situations have been
dealt with in other statutes. It seems reasonable, therefore,
to consider the question so much agitated in recent years,
both as regards the administrative agencies of the Federal
government and as regards those of the States, i.e., whether
it may not be possible to obviate the existing diversities by
establishing a simple, uniform procedure applicable to ad-
ministrative determinations of all kinds.

Perhaps the important work in this field, so far as state
action may be concerned, is that done by the National Con-
ference of Commissioners on Uniform State Laws in pre-
paring a Uniform Administrative Procedure Act. The
great care used in framing this act is indicated by the follow-
ing comments made by the Conference’s special committee
by way of introducing the draft which was considered at the
annual meeting of the Conference in August, 1942:

The members of the Conference will recall that the proposed act origi-
nated in the section on Judicial Administration of the American Bar
Association. In 1937, the section created a Committee on Administrative
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Agencies and Tribunals. In 1938, at the meeting of the section held as
a part of the American Bar Association convention, the committee pre-
sented a comprehensive report on the subject of Judicial Review of State
Administrative Action in State Courts. The report was a scholarly and
comprehensive document and received much favorable comment. Again,
in 1939, at the winter section meeting, the same committee reported on
the subject of Judicial Review of Federal Administrative Determinations.
Accompanying this second report, the committee set forth a draft of a
proposed act dealing with certain phases of state administrative pro-
cedure and judicial review, the act having been prepared to serve as a
model for state legislation on the subject.

In accordance with established practice, this draft act was referred by
the officers in charge of the section on Judicial Administration to the
National Conference of Commissioners on Uniform State Law's. There-
after, at the 1939 meeting of the National Conference, the act w'as pre-
sented and was discussed section by section by the Conference. After
the meeting your present committee was appointed for the purpose of
further studying the proposed act in the light of the discussion and the
suggestions offered in connection therewith.

During the year 1939-40, the committee held a meeting in collabo-
ration with the committee of the American Bar Association Section on
Judicial Administration. At that meeting a number of changes in the
original draft were considered and accepted, and a revised draft was
presented at the 1940 session of the National Conference. At that ses-
sion the Conference again gave consideration to the act, section by sec-
tion and line by line. The act w'as thereupon adopted by the Conference
and was forwarded to the House of Delegates for approval. The House
of Delegates deferred action until its meeting scheduled for March of
1941. In the meantime, the Attorney General’s Committee on Admin-
istrative Procedure filed its final report on the subject of Federal admin-
istrative law'. Thereafter, but before the meeting of the House of Dele-
gates, the Executive Committee of the National Conference at a meeting
held in Chicago on March 15, 1941, decided that in view of the Attorney
General’s Committee Report, it would be advisable to give further con-
sideration to the act before its final adoption. As a consequence of this
decision, the measure wras recalled from the House of Delegates and
was recommitted to the National Conference Committee for further
consideration.

At the 1941 annual meeting the act w'as brought to the floor of the
Conference, and, after brief consideration, was resubmitted to the Com-
mittee in Charge wdth instructions to make such alterations and revisions
as might be indicated by further study.

Still more recently, and in fact within the present year, the so-called
enjamin Report has been submitted to the Governor of New York.
his report is entitled “Administrative Adjudication in the State of
ew York.” It was prepared by Robert M. Benjamin as Commissioner
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appointed under section 8 of the Executive Law of New York for the
purpose of studying the exercise of quasi-judicial functions of boards,
commissions and departments within the State. It is a thorough critique
of New York administrative practice.

In the light of all these recent developments, a completely revised,
and it is believed a much improved, draft of a uniform act has been pre-
pared for the Conference and is herewith submitted for consideration.

After discussion, the proposed act was approved by the
Conference in principle, but the framing of a final draft
which could be recommended for adoption by the several
States was deferred for another year, so that a preliminary
draft might be circulated among public officials, bar associa-
tions and other persons whose reactions might be of value.
The underlying scheme of the act appears from sections
18, 19 and 23 of the draft now in circulation:

Section 18. Judicial Review; Orders Reviewable. Administrative
decisions in contested cases, whether affirmative or negative in form,
shall be subject to judicial review; but if specific statutory provisions
require a petition for rehearing as
afforded only after such petition is

a condition precedent, review shall be
filed and determined.

Section 19. Parties and Proa
wise hereafter specifically provide
decision in a contested case and

edings for Review. Except as other-
d by law, any person aggrieved by a
directly affected thereby, shall be en-

titled to judicial review thereof under this act. Proceedings for review
shall be instituted by filing an appeal in the (district) court within (thirty)
days after the service of the decision of the agency or within (thirty)
days after service of the order entered upon an application for rehearing
if a rehearing is requested. Copies of the notice of appeal shall be served
upon the administrative agency and upon all parties of record. The
agency and all other parties shall have the right to participate in the
proceedings for review. The court, in its discretion, may permit other
interested persons to intervene. The court shall, upon request, hear oral
arguments, and receive written briefs. .

.
.

Section 23. Scope of Review. The review shall be conducted by
the court without a jury and shall be confined to the record, except
that, in cases of alleged irregularities in procedure before the agency,
testimony thereon may be taken in the court. The court may affirm
the decision of the agency, or may reverse or modify it if the substantial
rights of the appellant have been prejudiced as a result of the adminis-
trative findings, inferences, conclusions or decisions being

1) Contrary to constitutional rights or privileges; or
In excess of the statutory authority or jurisdiction of the agency

ffected by other error of law; or
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Made or promulgated upon unlawful procedure; or
(4) Unsupported by substantial evidence in view of the entire record

as submitted; or
Arbitrary or capricioui

Upon such review due weight shall be accorded the experience, tech-
nical competence, and specialized knowledge of the agency involved, as
well as discretionary authority conferred upon it.

It is understood that the title “district court” is inserted
in the draft simply for illustration, the intent being that the
review shall be in the trial court of general jurisdiction,
whatever its title may be in any particular State; in Massa-
chusetts this would, of course, be the Superior Court.

The proposal of a uniform act undoubtedly reflects in
part the widespread dissatisfaction at the extent to which
the boards set up under various Federal statutes are im-
mune to judicial review, so that the citizen who suffers
from biased or arbitrary action by these boards is for
practical purposes without redress. The Walter-Logan
Bill, which passed both houses of Congress only to be vetoed
by the President, was an attempt to relieve this condition
by subjecting most of the Federal agencies to a uniform
system of judicial review. Much stress was laid by the
opponents of the bill upon the unwisdom of attempting to
establish a single system applicable to bodies having such
diverse functions. This objection was undoubtedly en-
titled to weight. If it had been regarded as the real ground
of opposition and not felt to be in the nature of a red
herring, it is to be supposed that the proponents of the
bill would readily have accepted amendments. As it was,
however, no careful attempt to modify the bill in this
respect would have been profitable.

Throughout the debates on the bill it was recognized on
both sides that some of the agencies in question had been
constituted with the intent that they should act as quasi-
crusaders in carrying out certain policies of the administra-
tion, and that this intent would be frustrated if their activi-
ties were subject to review by bodies making at least a show
of impartiality. It seems not unfair to say that the pro-
moters of| these' agencies appeared to regard as the ideal
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for times of peace fiats which have generally been thought
permissible, if at all, only in the exigencies of war, such,
for example, as the order made on October 27, 1942, by
the Economic Stabilization Director for the regulation of
salaries:

Any determination of the Commissioner [of Internal Revenue] made
pursuant to the authority conferred on him shall be final and shall not
be subject to review by the Tax Court of the United States or by any
court in any civil proceeding. 1

The real issue as to the Walter-Logan Bill was, in short,
whether in time of peace such a power of irresponsible action
was consistent with the public interest.

Similar considerations divided the Committee on Ad-
ministrative Procedure appointed by the Attorney General
of the United States. As appears from this committee’s
report (Senate Document No. 8, 77th Congress, Ist Ses-
sion) all members admitted that causes for dissatisfaction
existed. The difference between the majority and the
minority, to put it briefly, was that the majority proposed
to make the very smallest concessions which might be
expected to stand off the objectors, while the minority
favored the adoption of a plan which would, without
grudging, enable the citizen to obtain a fair hearing before
administrative action should be taken to his detriment.
Extended hearings on the respective recommendations
made by the majority and by the minority of the committee
have been held by the Senate committee on the Judiciary,
but no Federal legislation is likely to be forthcoming during
the war.

Conditions more or less similar to those existing in the
Federal government doubtless obtain in some of the States.
In Massachusetts this is not, indeed, a burning issue. While
there are exceptions, a few, perhaps, rather conspicu-
ous, there is comparatively little complaint against our
administrative agencies as a whole on the ground of wilful-

ii

American Bar Assi
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ness or prejudice. So long, nevertheless, as administrative
officers continue, like the rest of the population, to be sub-
ject to the infirmities of human nature, there must from
time to time arise cases in which examination by a disin-
terested tribunal is essential to the protection of the citizen.
It is in order, therefore, to consider whether the methods
of review now available are in all instances adequate, and
whether the great diversity of those methods may not be a
hindrance to the attainment of justice.

In Massachusetts, at the present time, several possible
remedies are open to individuals aggrieved by the action of
administrative officials. In the first place, there are the
rights to appeal to the courts for review of administrative
action created in certain instances by statute, as noted
above. Thirty-seven of these statutory appeals are men-
tioned in House, No. 1107, and there are a number of others
to which it is not necessary to refer in detail. Secondly,
there are the so-called “extraordinary remedies,” particu-
larly certiorari and mandamus. Some three centuries ago
these were labeled “extraordinary” because at that time
they were outside the ordinary proceedings at common law.
They are now common-law remedies, and, as stated by
Arthur L. Brown, Esq., in his recent article on Extraordinary
Remedies in Massachusetts (21 Boston University Law
Review, at page 632), are now “the ordinary means in most
instances for reviewing administrative action.”

The function of the writ of mandamus is to compel the
performance of some duty, i.e., to command some individual
or bodj" to take or, as the case may be, to abstain from tak-
ing specified action. Upon a petition for a writ of mandamus
directed to an administrative body, the action of that body
and all pertinent matters are before the court. Hearing is
had. Evidence may be introduced. The court finds the
facts and, if there have been errors in the action of the ad-
ministrative body, issues its decree accordingly. The
court is not bound by the findings of fact of the adminis-
trative body, but it will not overrule the administrative
body in matters committed to its discretion if exercised
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in good faith. The petition will not be entertained by the
court if the petitioner has another remedy by statute or
otherwise.

A petition for certiorari, as the Supreme Judicial Court
has recently said (Jordan Marsh Co. v. Labor Relations
Board, 312 Mass. 597, 599), “is the common method avail-
able under our practice for the correction of errors of law
committed in the course of proceedings of boards and
commissions acting in a quasi judicial capacity.” The
writ requires the body to which it is directed to certify|its
record to the court issuing the writ. According to com-
mon-law practice the writ is issued upon the presentation of
the petition, if a fairly debatable question is disclosed (see,
for example, Ex parte Dugan, 2 Wall. 134, Commissioners of
Highways v. Judges of Orange, 9 Wend. 434; State v. Mayor
of New Brunswick, 1 N. J. L. 393). Upon the coming in of
the certified record the court examines it and determines
whether it discloses errors of law.

In Massachusetts, following a long-established usage, the
writ is not commonly granted upon the filing of the petition.
Instead, there is issued an order to show cause why the
writ should not be granted. The tribunal whose decision is
in question thereupon files a return of its doings touching
the matters alleged in the petition. This return cannot be
controverted as to any recital of fact. Except in a few
unusual situations no new evidence may be introduced and
no question of fact gone into. The primary question to be
decided upon the coming in of the return is whether the
proceedings as set out in it were affected by error of law.
If it is found that such error has been committed, and if the
correction of this error is deemed necessary for the preven-
tion of injustice, the court will require the record to be cer-
tified, to the end that the action complained of may be
quashed; otherwise the petition will be dismissed. (Farm-
ington Water Power Co. v. County Commissioners, 112 Mass.
206; Worcester & Nashua Railroad v. Railroad Commis-
sioners, 118 Mass. 561.) The court will not overrule the
administrative body upon matters committed to its dis-
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cretion, if it has acted in good faith. Nor will the court
entertain the writ if the petitioner has another remedy
created by statute or otherwise.

A great many administrative decisions are subject to
review by one or the other of these “extraordinary” reme-
dies. The present situation is, however, susceptible of
improvement. The Supreme Judicial Court has held that
mandamus and certiorari are mutually exclusive. (See, for
example, Scudder v. Selectmen of Sandwich, 309 Mass. 373.)
The line between the field of mandamus and that of cer-
tiorari is not well defined, and a party seeking relief through
one form of proceeding is liable to find himself out of court
on the ground that he ought to have pursued the other.

With respect to certiorari there is the further difficulty
that, as has been noted above, a petition for certiorari
ordinarily brings before the court nothing but the return of
the administrative tribunal; the evidence taken before the
administrative body cannot be referred to. (See Tewks-
bury v. County Commissioners, 117 Mass. 563; Westport
v. County Commissioners, 246 Mass. 556; Marcus v. Street
Commissioners of Boston, 252 Mass. 331; Morrison v.
Selectmen of Weymouth, 279 Mass. 486; Miami Grove v.
Licensing Board of Boston, 312 Mass. 318.) The result is
that, unless the administrative body in making its return
sees fit to set forth the evidence upon which it acted, the
petitioner cannot take the point that the evidence before
the administrative body was as matter of law insufficient
to justify the determination in question.

As regards both mandamus and certiorari complications
may also arise from the doctrine that the issue of the writ is
discretionary, i.e., that these writs are not issued to correct
mere irregularities, but only if it appears that justice re-
quires it. As certiorari and mandamus are historically
common-law remedies, the full court can review the action
of the trial judge only with respect to questions of law.
The result is that, if the trial judge when dismissing a
petition states that he does so as a matter of discretion, or
even omits to state that his order was based on a ruling of
law and expressly to negative the possibility that he may
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have acted in the exercise of discretion, there is nothing for
the full court to pass upon. (See Brattin v. Civil Service
Commissioners, 249 Mass. 170; Toothaker v. School Com-
mittee of Rockland, 256 Mass. 584; Blackwell v. Mayor of
Boston, 261 Mass. 58; Real Properties, Inc. v. Board of
Appeal, 311 Mass. 430.) Thus the petitioner is in this
respect at the mercy of the trial judge, and, even if the
matter is one of public importance, may be unable to obtain
a ruling of the full court upon the merits.

The scope of the statutory provisions for review is much
broader in some cases than in others. The differences in
procedure often corresponding, as has been said, to no
discernible differences in the subject matter tend, more-
over, to confusion, and prevent the building up of a useful
body of precedents. Decisions made under one statute
may be of little value in determining the effect of another,
so that, when the courts are asked to entertain one of the
less-used proceedings, there may be much uncertainty as to
its application. The discussion in Ott v. Board of Regis-
tration in Medicine, 276 Mass. 566, is pertinent in this
connection.

It seems, therefore, safe at least to say that there are
strong arguments in favor of adopting a procedure for the
review of administrative decisions which shall be suffi-
ciently broad to satisfy all reasonable demands and free
from the uncertainties which the present diversity promotes.

Before, however, any specific legislation can be proposed,
there are obvious difficulties to be taken into account. In
the first place, a scheme for review cannot be so broad as to
transfer to the courts the taking of action which is in its
nature non-judicial. Power to set aside the action of an
administrative body does not necessarily carry with it
power to make the ultimate determination; as a rule, the
proper procedure is to send the case back for redetermina-
tion on what the courts find to be the correct principles.
(Coyne v. Alcoholic Beverages Control Commission, 312
Mass. 224.) While the courts may properly reverse, for
example, the action of a rate-making commission, they can-
not, in the absence of constitutional provisions unlike those
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which obtain in Massachusetts, prescribe rates for the
future (Prentis v. Atlantic Coast Line Co., 211 U. S. 210;
Bacon v. Rutland Railroad, 232 U. S. 134). There may,
indeed, be serious doubt as to how far the Legislature may
go in giving the courts power to review action of any kind
which is purely discretionary. (See, for illustrations, Rice,
Barton & Fates Machine Tool Co. v. Worcester, 130 Mass.
575, 578; Corliss v. Civil Service Commissioners, 242 Mass.
61, 65; Boston v. Chelsea, 212 Mass. 127, 130; Alger v.
Justice of the District Court, 283 Mass. 596, 600.)

Many of the duties of administrative officers are essen-
tially ministerial. Under the building laws, for example, a
builder who complies with the provisions of the law and the
specifications of the building code is entitled to a permit for
his building. One who does not comply with the law and
code is not entitled to the permit and the safety of the
public demands that he should not have one. If the build-
ing inspector refuses a permit in the first case or grants one
in the second case, the appropriate court may review his
action, determine the facts, apply the law and issue its
decree accordingly. The action of the inspector involves
no element of discretion. The builder is, as a matter of law,
either entitled to his permit or he is not.

i of discretion, however, the
most important functions of

When we come to matter
aspect changes. One of the
many administrative officers i
The civil service 'law require

the making of appointments.
for example, that, when a

vacancy is to be filled in a police department which is under
civil service, the Commission, after conducting an exam-
ination, shall recommend to the board of selectmen —or
whatever the appointing board may be three candi-
dates, any one of whom may be appointed. If an appoint-
ment should be made by the board outside the class of
eligible candidates, it would be acting illegally and its
action might be declared void by the court. However, if a
statute provided that, upon an appeal from the action of the
board appointing a man from the list of eligibles, the court
might make a new appointment on its own responsibility,
this would be objectionable, not only because the making
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of appointments is not ordinarily a judicial function (see
Case of Supervisors of Elections, 114 Mass. 247), but also
because the selection of a particular man from among those
eligible is in the case supposed solely a matter of discretion
and not one to which any fixed standards can be applied.
(See Selectmen of Milton v. Justice of the Superior Court,
286 Mass. 1, 4, 5; Opinion of the Justices, 300 Mass. 596,
600.)

For further illustration of the purely discretionary func-
tions of administrative officials, reference may be made to
the determination of the types and kinds of necessary sup-
plies to be purchased for departments; to the location of
new roads by boards of selectmen; to the choice of textbooks
to be used in the schools; and to the choosing of a contrac-
tor for a particular job, assuming that several are eligible.
These and countless other matters of discretion are deter-
mined every day by administrative bodies, but no one
would suggest that it was either possible or desirable to
authorize the courts with respect to such matters to sub-
stitute their discretion for that of the officers whose duty it
is to make these decisions.

However desirable, once more, a uniform procedure may
be from the standpoint of convenience, it cannot be assumed
that the diversity in the existing provisions for review is
wholly a matter of accident. There are doubtless many
instances in which this diversity is reasonable or even
necessary, having regard to the differences in the subject
matter, and in which differences of procedure should,
therefore, be preserved. Few would propose, for example,
that any general statute be made so broad as to supersede
the existing systems for review under the tax laws and under
the Workmen’s Compensation Act. These systems have
been in operation for a long time, are familiar to the bar
and to the public, and are in general giving satisfaction.
To disturb such systems simply for the sake of making the
governmental structure more symmetrical would be mani-
festly foolish. A careful specification of the fields in which
it is to operate is, therefore, essential to the orderly working
of any general act.
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3. A thorough investigation of the general subject would
not stop with the right to have particular administrative
decisions reviewed or with the form of proceeding whereby
such review' might be had, but would also include considera-
tion of the tribunals to which the power of review might
best be committed. It might, indeed, go yet farther and
extend to those situations in which it is competent for the
Legislature to commit the power of making the initial deter-
mination either to a court or to an administrative agency,
as may seem most expedient. (See, for example, Fung Yue
Ting v. United States, 149 U. S. 698; New London Northern
Railroad v. Boston & Albany Railroad, 102 Mass. 386;
Dearborn v. Ames, 8 Gray, 1.)

Up to this point, our report has dealt chiefly with the
judicial review of administrative decisions. The wisdom
of vesting what may be called the nisi prius jurisdiction in
various administrative matters in some court, rather than
in an administrative board or officer, presents a wholly
separate and distinct problem. No doubt the bulk of these
initial hearings and determinations should in any event re-
main with the administrative branch of the government,
but there are situations in which the argument in favor of a
transfer of these functions to the judicial branch is strong.

One of the major criticisms aimed at the administrative
process as it has evolved into its present forms is that it
hears and determines causes which are essentially prose-
cutions, e.g., proceedings for the revocation of licenses to
follow a particular vocation, the result of which may be to
deprive persons of the means they have chosen and developed
for earning a livelihood. That a body passing upon such
serious issues should be free from bias and prejudice seems a
first requirement of fairness. As wras said in Thompson v.
Catholic Congregational Society in Rehoboth, 7 Pick. 160, 165
(a case involving the action of an ecclesiastical council
convened to pass upon charges of unprofessional conduct
against a minister):

It appears that three of the ministers of this council had been on a
previous council, which had come to a result unfavourable to the plain-
tiff. The case on both hearings was substantially, if not in point of form.
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the same. How can we suppose that these gentlemen were not influenced
by the former hearing and opinion? It is contrary to the first principles
of justice that a man’s case should be tried by those who have already
decided it against him. Without doubt these gentlemen believed they
could act with impartiality and without reference to preconceived opin-
ions. But the laws look to the common principles of action in mankind,
and not to the extraordinary instances of magnanimity which may en-
able some few to rise above the common feelings and prejudices of their
race.

In some of the proceedings which now take place before
administrative agencies, the body which hears and adjudi-
cates is itself the investigator and prosecutor. The statutes
which authorize these combinations of powers have been
attacked from time to time as unconstitutional, particularly
as being inconsistent with the separation of powers required
by Article XXX of the Massachusetts Bill of Rights. It
has generally been held, however, that it is within the dis-
cretion of the Legislature to provide for this combination of
functions. In Swan v. Justices of the Superior Court, 222
Mass. 542, 548, the court said: “If it be thought that this
leaves too much to the prejudice and bias of an executive
officer, who himself may have preferred the charges, that is a
legislative rather than a judicial question.”

In addition to the matter of judicial review, it may well
be that a thorough investigation of quasi-judicial admin-
istrative decisions would be fruitful as to re-allocation of the
original power to make some of these decisions, including re-
allocation to an existing judicial tribunal, to a new judicial
tribunal such as an Administrative Court, or to a new ad-
ministrative trial body. A thorough review of what we have
must precede any conclusions as to what we ought to have.

The kind of investigation which is called for in order to
arrive at trustworthy conclusions the matters
under discussion is suggested by the so-called “Benjamin
Report” (referred to above) which may fairly be regarded
as a model in its field. Reference may be made to the statu-
tory authority for this report (Executive Law of New York,
§ 8, as amended by New York Laws of 1928, c. 131) as
indicating some of the prerequisites to the making of such a
report:
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The governor is authorized at any time, either in person or by one or
more persons appointed by him for the purpose, to examine and investi-
gate the management and affairs of any department, board, bureau or
commission of the state. The governor and the persons so appointed by
him are empowered to subpoena and enforce the attendance of witnesses,
to administer oaths and examine witnesses under oath, and to require
the production of any books or papers deemed relevant or material.
Whenever any person so appointed shall not be regularly in the service
of the state his compensation for such services shall be fixed by the gov-
ernor, and said compensation and all necessary expenses of such exami-
nations and investigations shall be paid from the treasury out of any
appropriations made for the purpose upon the order of the governor and
the audit and warrant of the comptroller.

Under this statute Robert H. Benjamin, Esq., was ap-
pointed by the Governor of New York as commissioner
“to study, examine and investigate the exercise of quasi-
judicial functions by any board, commission or department
of the state.” A staff of nine co-operated in the preparation
of the report, wdrich makes a volume of 369 pages and exam-
ines all phases of the problem in detail.

As soon as anything like normal conditions are restored,
the wisdom of instituting such an investigation in Massa-
chusetts may well be considered. For the moment, however,
the financial obstacle seems insuperable. We are not in-
formed as to the cost of preparing the “Benjamin Report,”
but have no doubt that it was very substantial. In the
present exigency we do not feel justified in recommending
that the Commonwealth embark upon what might well
prove an expensive enterprise.

Conclusions.
In view of the limitations to which our consideration has

been subject, we are prepared to express definite conclusions
only to a limited extent. Reversing the order followed in the
earlier part of this report, these conclusions are as follows:

With respect to the establishment of an administrative
court, the primary objection is that, other things being
equal, multiplication of courts is undesirable. So long as the
power to make initial determinations is allocated between
the courts and the administrative agencies substantially
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as at present, this objection seems conclusive. The cost of
establishing and maintaining such a court would be sub-
stantial. The review of administrative proceedings pecu-
liarly requires speedy action; thus a special court would
always have to be geared, so to speak, for the peak load,
and would for much of the time be working below capacity.

The situation would, of course, be different if, as a result
of an investigation such as we have outlined, the statutes
were so changed as to transfer to the courts such a large
volume of the business at present transacted by adminis-
trative agencies that the courts as now constituted could
not handle it. The question would then arise whether
to establish a new court to deal with this influx of business,
or, by increasing the number of judges or otherwise, to en-
large the capacity of the existing courts.

In this connection there might arise a further question
whether the issues involved in the quasi-administrative
determinations which the courts would thus be called upon
to make so essentially differed from the general run of
judicial determinations that the ordinary courts could not
competently deal with them. Another problem would be
whether a special administrative court might not tend to
become a cog in the administrative machine, whereas one
of the chief safeguards against the arbitrary action of officials
is the requirement that, if their doings are called in ques-
tion, they must justify themselves in the same courts as
other citizens. Upon these points, however, we express no
final opinion; we merely call attention to them as indicating
the great care which should be exercised before making such
a radical change in the governmental structure.

Respecting a possible redistribution of the existing jurisdic-
tion between the several courts as now constituted, we like-
wise express no settled convictions. Our belief is that opin-
ions on this subject are not likely to be useful unless preceded
by a thorough assembling and sifting of all the pertinent
material. On the statistical side alone, this would require
intensive research of a kind not feasible for a commission
like the present.

A.S regards greater uniformity in the procedure for the
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review of administrative decisions, the idea which the
Commissioners on Uniform State Laws, as noted above,
now have under consideration certainly presents elements
of attraction. We believe, however, that at the moment
proposals for specific legislation along this line would be
premature. The fact that the Commissioners have found
it necessary to revise the proposed bill again and again in-
dicates the difficulty of reducing to concrete and workable
form the general idea of a uniform plan for review. It
would be of very doubtful wisdom for any State to attempt
legislation of this type until the Commissioners, having ob-
tained light from every possible angle, have put their draft
in a final form which they feel justified in recommending for
enactment. Before any State, moreover, adopts the uni-
form act, when, as and if it is promulgated, it will be
necessary to subject it to minute scrutiny so as to deter-
mine assuming that the fundamental idea commends
itself what changes may be necessary to adapt it to local
needs, and in particular what proceedings should be ex-
cepted from its operation in order to avoid unhappy dis-
locations.

Even if the framing of a comprehensive act is not imme-
diately attempted, it might, of course, be possible to suggest
changes in the existing laws with respect to particular types
of administrative decisions. Proposals of this kind, how-
ever, could not be made intelligently without first going
through the long list of administrative determinations pro-
vided for by the statutes, and ascertaining as to each type of
determination through hearings or otherwise the views of
those most directly affected, as well as collecting in every
other practicable way information as to the workings of the
existing laws and the probable effects of changes. It is to be
expected that pursuit of these methods would develop cases
in which a change in the law would be desirable, even if not
made as an incident to the establishment of a comprehensive
system. Nevertheless, changes ought not to be attempted
until the ground has been prepared by thorough inquiry;
piecemeal tinkering not based on a survey of the whole
subject often, as we need not say, effects unexpected dis-
ruptions and makes the last state worse than the first.
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We note with interest, however, that in one field a study
such as we have outlined has recently been made by the
Judicial Council. In it’s Eighteenth Report (Public Docu-
ment No. 144, pages 35-38) the Council reviews its investi-
gation into the limitations of petitions for mandamus and
certiorari under the present practice, and the means of re-
moving these limitations.

The principal objects aimed at in the draft act proposed
by the Council are (1) to make it possible for a person who
has petitioned for mandamus when he should have asked
for certiorari, or vice versa, to obtain the relief to which he
is entitled on the facts without being turned out of court and
obliged to begin over again; and (2) to make it possible
upon a petition for certiorari to bring up the evidence upon
which the administrative body acted, and so enable the
petitioner to contend that the conclusions of the adminis-
trative body were wrong as matter of law. We are of
opinion that both these changes in the existing practice are
desirable, but believe that the draft act proposed by the
Council goes farther than is necessary to carry them into
effect and introduces into well-settled practice elements of
complication and uncertainty.

It seems to us that the first of the two objects indicated
can readily be attained by a simple provision that a petition
for mandamus may be changed by amendment into a peti-
tion for certiorari or vice versa, following the analogy of
G. L. (Ter. Ed.) c. 231, § 55, which authorizes the changing
of an action at law into a suit in equity, or vice versa, in the
discretion of the court.

The second object is, in effect, to afford to a petitioner
for certiorari the same rights as are now available in an
ordinary action at law through a bill of exceptions. As was
said in Farmington River Water Co. v. County Commis-
sioners, 112 Mass. 206, 212, “a writ of certiorari (when not
used as ancillary to any other process) is in the nature of a
writ of error, addressed to an inferior court or tribunal whose
procedure is not according to the course of the common
law.” On the other hand, the function of the writ of error,
strictly so called, is to correct errors in common-law pro-
ceedings.
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Each writ directs the inferior tribunal to certify its record
for the examination of the court granting the writ. For this
purpose, however, the evidence upon which the inferior
tribunal acted is not, apart from statute, considered a part
of the record. Neither writ under these circumstances
enables the party aggrieved by the action of the lower
tribunal to argue that its decision was as matter of law
unjustified by the evidence. At a very early date, this
difficulty, so far as concerned writs of error, was cured by
the Statute of Westminster 11, which enabled the aggrieved
party to have a bill of exceptions inserted in the record
certified in response to a writ of error. (See 1 Holdsworth’s
History of English Law (Ist ed.), page 91; Williston’s
Stephen on Pleading, page *97.)

The substance of this early statute still governs pro-
ceedings in Massachusetts in actions at law, although it is
now provided that the bill of exceptions shall be entered in
the Supreme Judicial Court before judgment, so that the
need of suing out a writ of error (except in very unusual
cases) no longer exists. No corresponding provision has
ever been made for inserting anything in the nature of a bill
of exceptions in a record sent up on certiorari. 1 The result
is that, as pointed out above, there is no means whereby an
aggrieved party may take the point that the decision of
which he complains was as matter of law without support
in the evidence.

The corresponding anomaly whereby the findings of a
master could not be attacked as unsupported by the evi-
dence has been cured by Rule 90 of the Superior Court,
under which a party maintaining that the evidence before,
a master was insufficient in law to support the finding in
question may have a summary of the evidence reported.
(See Morin v. Clark, 29G Mass. 479, 482.) We believe that
a similar change in the practice on petitions for certiorari
is in the interest of justice, and accordingly recommend
that there be inserted in G. L. (Ter. Ed.) c. 249, § 4, a
provision that, if the proceeding in question is of a quasi-
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judicial nature, and the petitioner maintains that the evi-
dence was insufficient in law to support the conclusions of
the administrative body in whole or in part, the court may
require the evidence upon which the administrative body
acted to be certified.

V* e also believe that any scheme to amend the existing
practice should cover two points not touched by the Ju-
dicial Council’s draft. The first has to do with the require-
ment that, after the filing of the answer to a petition for
mandamus, the petitioner “may traverse any material fact
alleged in the answer” (G. L. [Ter. Ed.] c. 249, § 5). This
is construed to mean that if the petitioner does not file a
replication denying affirmative allegations contained in the
answer, these allegations will be taken as admitted. (Lowry
v. Commissioner of Agriculture, 302 Mass. 111, 112.) With
respect to actions of contract and actions of tort, it has
been the law for almost a century that any affirmative mat-
ter set up in the answer shall be taken to be denied without
a replication and that no further pleading shall be required
after the answer. (St. 1852, c. 312, § 19, now G. L. [Ter.
Ed.] c. 231, § 34.) The requirement of a replication in
equity was similarly done away with by St. 1918, c. 257,
§ 405 (now G. L. [Ter. Ed.] c. 214, § 13). This leaves
mandamus as the only proceeding in which a replication
is necessary. Hence the need of a replication in a man-
damus proceeding is likely to be overlooked until the case
comes on for hearing and the petitioner discovers that he
has inadvertently admitted allegations which are, in fact,
sharply contested. The requirement of a replication in
mandamus cases, so far as we can discover, serves no use-
ful purpose and merely constitutes a trap for the unwary.
We therefore believe that it should be abolished.

The second additional point with which an amending act
ought in our judgment to deal is the complication which
now stems from the doctrine that mandamus and certiorari
are “discretionary” remedies. It has been shown above
that the present application of this doctrine virtually makes
the right to review by the full court dependent on the will
of the trial judge. There seems, however, to be no reason

except the purely historical one why the fact that an
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element of “discretion” may be involved should affect the
right of access to the full court in mandamus or certiorari
any more than in equity. Decisions of this kind in equity
cases are, of course, reviewed without hesitation. (See, for
example, Curran v. Magee, 244 Mass. 1; Service Wood Heel
Co. v. Mackesy, 293 Mass. 183.)

If the law were changed in this respect, no serious burden
would be imposed on the full court, since the considera-
tions upon which the exercise of discretion turns in cases
of this kind are as a rule comparatively simple. Indeed,
mandamus and certiorari proceedings are now so largely
assimilated to proceedings in equity that it is hard to see
why the decision of a trial judge upon a petition for man-
damus or certiorari should not be open to review in all
particulars in the same manner as a final decree in equity.
A provision to this effect, while assuring the parties and
the public that complete justice is available and removing
the need for time-wasting debate as to what are questions
of law and what questions of fact or discretion, would not
materially increase the work of the full court, since the
whole record must be examined in any event. We accord-
ingly submit a bill (Appendix A) to amend the practice in
this particular, as well as in those mentioned above.

We believe that there is another aspect of the general
subject respecting which the time is ripe for immediate legis-
lation. This is the removal of the existing uncertainty and
confusion as to what regulations promulgated by admin-
istrative agencies, whether state or local, are actually in
effect. Experience under the Federal Register Act (which
deals with the corresponding situation arising with respect
to regulations made by Federal agencies) shows that there
is a simple and inexpensive method of accomplishing this
very desirable result.

The vital provisions of this act (now U. S. Code, Title 44,
§§ 301-314) are that all administrative regulations shall be
filed with the National Archives Establishment, and that,
until so filed, no such regulation shall be valid as against any
person who has not had actual knowledge thereof. The act
contains further provisions for the publication of all regula-
tions so filed and for their codification. In Massachusetts
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the beginnings of a similar
(Ter. Ed.) c. 30, § 37, which

system are contained in G. L.
reads as follows:

Every department, commission
the power to make and issue rules

board or official vested by law with
>r regulations general in scope, and to

be observed or performed under penalty for the violation thereof, shall
file attested copies thereof, together with a citation of the law by author-
ity of which the same purport to have been issued, with the state secre-
tary, and such rules or regulations, whether or not they require the
approval of the governor and council, or other authority, before taking
effect, shall not take effect until so filed. The foregoing provision shall
not apply to rules or regulations issued by commissions, boards or offi-
cials of towns, or to municipal ordinances or by-laws, or to rules or regu-
lations affecting solely the internal management or discipline of a depart-
ment, commission, board or office, nor to orders or decrees made in
specific cases within the jurisdiction of a department, commission, board
or official. The state secretary shall file and index all rules and regula-
tions filed with him hereunder, noting and keeping available such refer-
ences to preceding rules and regulations as may be necessary for cer-
tification purposes.

We are of the opinion that as it stands this statute is in-
adequate (a) because it does not apply to rules of procedure,
as to which exact information is often vital to the citizen
who wishes to conform to the law; and (b) because it makes
no provision for publication; in this latter respect, the situa-
tion regarding regulations made by agencies of the Com-
monwealth is as if, in order to ascertain what statutes affect
a given subject, it were necessary for a resident of Berkshire
or Barnstable to come to Boston and search the files in the
Secretary’s office. We also think that a full compilation of
the various regulations now existing is greatly in the pub-
lic interest by way of bringing together in convenient and
reliable form the source material upon which a thorough
investigation such as we have outlined above may eventually
be based.

G. L. (Ter. Ed.) c. 30, § 32 (as amended by St. 1939,
c. 499, § 4), provides that the annual reports of state officers
and departments or heads thereof “shall include a complete
list of all rules and regulations made or promulgated by such
officers, departments and heads thereof and in force and
effective upon the date as of which such reports are made.”
It will be noticed that this provision calls only for the
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printing of “lists” of the various rules and regulations and
not for the printing of the text, also that in many years the
rules and regulations of any given department may undergo
little change; thus the same matter may be reprinted year
after year, involving unnecessary expense. In order to refer
to the rules and regulations of a particular department, it is,
furthermore, necessary under this provision to consult the
departmental reports, and these reports - especially in
the smaller communities may not be readily accessible.
We believe that the idea underlying the requirement in ques-
tion may be more effectively carried out if provision is made
for the publication of administrative rules and regulations
by the Secretary of the Commonwealth according to the
same general system as that followed in the publication of
the statutes.

With respect to rules and regulations made by the officers
of cities and towns, the need of publication seems less urgent
than in the case of rules made by state agencies, if there is
an adequate system of filing in the several cities and towns.
The present statute on this subject —G. L. (Ter. Ed.)
c. 40, § 33 is as follows:

A copy of all rules or regulations made by town boards or officers for
which a penalty is provided by law shall be filed with the town clerk
within ten days after they take effect.

This impresses us as insufficient (1) because it applies only
to towns (except as its operation may possibly be extended
to cities by virtue of G. L. [Ter. Ed.] c. 4, §7, cl. 34); (2) be-
cause it makes no provision for indexing; and (3) because it
is purely directory and is readily honored in the breach
rather than in the observance. It should, we believe, be
amended by removing these deficiencies.

The enactment of the subjoined bill, Appendix B, is
accordingly recommended.

HAROLD S. DAVIS
Chairma

LINCOLN BRYANT.
EDWIN W. HADLEY.
RAYMOND P. BALDWIN
NEIL LEONARD.
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In the Year One Thousand Nine Hundred and Forty-Three.

An Act to amend the practice with respect to petitions

FOR CERTIORARI AND FOR MANDAMUS.

Be it enacted by the Seriate and House of Representatives
in General Court assembled and by authority of the same, as
follows:

1 Section 1. Section four of chapter two hundred
2 and forty-nine of the General Laws (as appearing in
3 the Tercentenary Edition thereof) is hereby amended
4 by inserting therein, immediately after the first sentence
5 thereof, the following: If the proceedings in question
6 were quasi-judicial in character, it shall be open to the
7 petitioner to contend at the hearing upon the petition
8 that the evidence which formed the basis of the action
9 complained of or the basis of any specified finding or

10 conclusion was as matter of law insufficient to warrant
11 such action, finding or conclusion, —so as to read as

12 follows; Section 4- A petition for a writ of certiorari
13 to correct errors in proceedings which are not according
14 to the course of the common law may be presented to a

15 justice of the supreme judicial court, and he may, after
16 notice, hear and determine the same. If the proceedings
17 in question were quasi-judicial in character, it shall be
18 open to the petitioner to contend at the hearing upon

Appendix A.

Clie Commontoealtl) of
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19 the petition that the evidence which formed the basis
20 of the action complained of or the basis of any specified
21 finding or conclusion was as matter of law insufficient
22 to warrant such action, finding or conclusion. The
23 writ shall not be issued unless the petition therefor is
24 presented within six years next after the proceedings
25 complained of. It may be issued from the clerk’s office
26 in any county and shall be returnable as the court
27 orders. The court at any time after the petition is
28 presented may impose costs upon any party, may issue
29 an injunction and may order the proceedings brought up;
30 and, after they are brought up, may quash or affirm
31 them, or may make such order, judgment or decree as
32 law and justice may require.

1 Section 2. Section five of chapter two hundred
2 and forty-nine of the General Laws (as appearing in the
3 Tercentenary Edition thereof) is hereby amended by
4 striking out the second sentence thereof and substituting
5 therefor the following: Upon the return of the order of
6 notice, the person required to appear shall file an answer
7 showing cause why the writ should not issue, and the
8 petitioner may demur thereto. Unless a demurrer is
9 filed any affirmative allegation contained in the answer

10 shall be considered to be denied by the petitioner without
11 a replication, unless the court, upon motion by the
12 respondent, requires him to reply thereto, and to state
13 what part, if any he admits or denies, so as to read
14 as follows: Section 5. A petition for a writ of man-
-15 damus may be presented to a justice of the supreme
16 judicial court, and he may, after notice, hear and deter-
-17 mine the same. Upon the return of the order of notice,
18 the person required to appear shall file an answer showing
19 cause why the writ should not issue, and the petitioner
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20 may demur thereto. Unless a demurrer is filed any
21 affirmative allegations contained in the answer shall be
22 considered to be denied by the petitioner without a
23 replication, unless the court, upon motion by the
24 respondent, requires him to reply thereto, and to state
25 what part, if any he admits or denies. The court may
26 require a third person who has or claims a right or
27 interest in the subject matter to appear and answer and
28 to stand as the real party. If the petitioner prevails,
29 his damages shall be assessed and judgment shall be
30 rendered therefor, with costs, and for a peremptory
31 writ of mandamus; otherwise, the party answering shall
32 recover costs of the petitioner. No action shall be main-
-33 tained for a false answer. All writs and processes may
34 be issued from the clerk’s office in any county and shall
35 be returnable as the court orders.

1 Section 3. Chapter two hundred and thirteen of
2 the General Laws, as most recently amended by chapter
3 one hundred and eighty of the acts of nineteen hundred
4 and forty-one, is hereby further amended as follows:
5 (a) By inserting in section one, immediately after
6 clause “Tenth A” a new clause reading as follows:
7 Tenth B. Specifying the means whereby at a hearing
8 upon a petition for certiorari the evidence adduced
9 before the respondent shall be exhibited to the court.

10 (b) By inserting immediately after section one B two
11 new sections reading as follows:
12 Section IC. The supreme judicial or the superior
13 court may, before final judgment, and upon terms,
14 allow an amendment changing a petition for a writ of
15 certiorari into a petition for a writ of mandamus, or a

16 petition for a writ of mandamus into a petition for a

17 writ of certiorari, if it is necessary to enable the plaintiff
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18 to sustain the action or suit for the cause for which it
19 was intended to be brought. The court in which the
20 amendment is allowed may retain jurisdiction of the
21 cause as amended.
22 Section ID. A person aggrieved by a final judgment
23 rendered by a single justice of the supreme judicial
24 court or by the superior court upon a petition filed as
25 hereinbefore provided may appeal therefrom to the full
26 court of the supreme judicial court. Upon such appeal
27 all questions (whether of fact, of law or of discretion)
28 which were open at the hearing before the single justice
29 or before the superior court, as the case may be, shall
30 be open to the same extent as before such justice or
31 court. The appeal shall be subject to the provisions
32 of sections nineteen, twenty-two, twenty-three, twenty-
-33 four, twenty-five, twenty-six, twenty-seven and twenty-
-34 eight of chapter two hundred and fifteen of the General
35 Laws, so far as applicable.
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In the Year One Thousand Nine Hundred and Forty-Three.

An Act to provide for the filing and publication of

ADMINISTRATIVE REGULATIONS.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

1 Section 1. Chapter thirty of the General Laws
2 (as appearing in the Tercentenary Edition thereof)
3 is hereby amended by striking out section thirty-seven
4 and inserting in place thereof the following:
5 Section 37. Every department, commission, board
6 or official (whether of the commonwealth or of any
7 subdivision thereof embracing more than one city or

8 town) vested by law with the power to make rules or

9 regulations general in scope, and to be performed
10 under penalty for the violation thereof, or having
11 power to adopt rules or regulations as the basis of
12 administrative decision or to make rules or proce-

-13 dure for hearings before such department, commission,
14 board or official, shall file attested copies of all such
15 rules and regulations (other than rules and regulations
16 non-procedural in nature which affect solely the
17 internal management or discipline of a department,
18 commission, board or office, and orders and decrees

Appendix B.

die Commontoealtj) of egjassacfnisetts
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made in specific cases within the jurisdiction of a
department, commission, board or official), together
with a citation of the law by authority of which the
same purport to have been made or adopted with
the state secretary, and such rules or regulations,
whether or not they require the approval of the governor
and council or other authority, before taking effect,
shall not take effect until so filed and until published
as hereinafter provided shall be of no effect as against
any person not having actual knowledge thereof.

19
20
21
99

23
24
25
26
27
28

Section 37A. The state secretary shall cause all
such rules and regulations filed with him either under
the provisions of section thirty-seven or under previous
statutory provisions to be indexed for convenient
examination and shall note and keep available such
references to preceding rules and regulations as may
be necessary for certification purposes.

29
30
31
32
33
34
35

Section 378. The state secretary shall collate and
cause to be printed in one or more volumes (with
suitable indexes) all such rules and regulations filed
with him before the first day of October in the year
nineteen hundred and forty-three, said volume or
volumes to be available for distribution on or before
the first day of April in the year nineteen hundred and
forty-four. The printing and distribution of said
volume or volumes shall be subject to the provisions
of section three of chapter five of the General Laws
(as appearing in the Tercentenary Edition thereof)
except that the provisions contained in lines sixty-
three to sixty-eight, both inclusive, shall not apply
and that the state secretary may in his discretion
distribute additional copies to the several officers,
boards and agencies referred to in lines fifty-two to
sixty-two, both inclusive. Notwithstanding the provi-

36
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39
40
41
42
43
44
45
46
47
48
49
50
51
52
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sions of section thirty-seven, all rules and regulations
filed with the state secretary before the first day of
October in the year nineteen hundred and forty-three
shall be valid as against all persons (whether having
actual notice thereof or not) until the first day of April
in the year nineteen hundred and forty-four, but no
rule or regulation filed before the first day of October
in the year nineteen hundred and forty-three (whether
filed under the provisions of section thirty-seven or
under previous statutory provisions) shall on and after
the first day of April in the year nineteen hundred
and forty-four be of effect as against any person not
having actual notice thereof unless published as herein-
before provided.

Section 37C. All such rules and regulations filed
with the state secretary in the month of October in
the year nineteen hundred and forty-three and in each
month thereafter shall be collated and printed in
pamphlet form in such quantities as the state secretary
may determine, so as to be ready for distribution not
later than thirty days from the close of the month in
question. At least one copy of each such monthly
pamphlet shall be sent by the state secretary to the
several officers, agencies and institutions enumerated
in the second paragraph of section four of said chapter
five. The state secretary shall furnish copies to such
other persons as apply therefor, charging not less than
the cost thereof.

Section 37D. The state secretary shall recbrd in
books to be kept for the purpose the date upon which
every rule or regulation is filed under the provisions
of section thirty-seven or under previous statutory
provisions. He shall similarly record the date upon
which every rule or regulation so filed is published, the
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87 date when printed copies of any rule or regulation are
88 first made available for distribution being deemed the
89 date of its publication.
90 Section 37E. The state secretary may, with the
91 approval of the governor and council, appoint, and
92 with like approval, remove a registrar of rules and
93 regulations. Said registrar shall have the oversight
94 of all rules and regulations filed with the secretary
95 under the provisions of section thirty-seven or under
96 previous statutory provisions and shall, under the
97 direction of the secretary, collate and index all such
98 rules and regulations and cause the same to be printed
99 and distributed.

1 Section 2. Section thirty-two of chapter thirty
2 of the General Laws, as amended by section four of
3 chapter four hundred and ninety-nine of the acts of
4 nineteen hundred and thirty-nine, is hereby further
5 amended by striking out in the first sentence thereof
6 the words “shall include a complete list of all
7 rules and regulations made or promulgated by such
8 officers, departments and heads thereof and in force
9 and effective upon the date as of which such reports

10 are made”, so as to read as follows: Section 32.
11 All annual reports required by law to be made by state
12 officers and departments or heads thereof shall, except
13 as otherwise expressly provided, cover the preceding
14 fiscal year, and, except for facts and information
15 specifically required by law, shall be a brief summary
16 of the said year’s work, together with recommendations
17 for the succeeding fiscal year. All such reports shall,
18 except as otherwise expressly provided, be deposited
19 with the state secretary between the end of the fiscal
20 year for which they are made and the second Wednes-
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21 day in the following January, and in each odd-numbered
22 year shall be transmitted by him to the general court
23 on or before the third Wednesday in January.

Section 3. Chapter forty of the General Laws
(as appearing in the Tercentenary Edition thereof) is
hereby amended by striking out section thirty-three
and inserting in place thereof the following:

1
9,

3
4
o Section 33. An attested copy of every rule or

regulation made by a city or town board or officer for
the breach of which a penalty is provided by law shall
be filed with the clerk of the city or town, as the case
may be, and no such rule or regulation shall take effect
until such copy has been filed, provided, however,
that any rule or regulation made prior to the first day
of October in the year nineteen hundred and forty-
three shall (whether so filed or not) be valid until that
date, but, unless previously filed, shall on and after
that date be of no effect until filed. The city or town
clerk shall index all copies so filed with him and keep
such copies in a manner convenient for public inspection.
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