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HOUSE .... No. 1462

REPORT OF THE SPECIAL COMMISSION CREATED
(UNDER CHAPTER 48, RESOLVES OF 1941)
FOR THE PURPOSE OF MAKING AN INVESTI-
GATION AND STUDY OF THE CRIMINAL
LAWS OF THE COMMONWEALTH AND OF
DRAFTING A PENAL CODE.

[The Judiciary.]

This Commission was established under chapter 48 of
the Resolves of 1941 “for the purpose of making an in-
vestigation and study of the criminal laws of the common-
wealth and of drafting a penal code more in harmony with
modern conceptions of crime, punishment and correction.”
In making its investigation and study, the Commission
was directed to “consider the subject matter of certain bills
filed in the 1941 session of the Legislature, namely, Senate
Document No. 654, and House Documents Nos. 1108,
1109, 1110 and 1744.” The Commission was authorized
to expend sums not exceeding $5OO in the aggregate for
clerical and other assistance and expenses. It was directed
that the report of the Commission should be filed on or
before March 15, 1943.

The Commission consisted of Senator Richard S. Bowers;
Representatives John H. Valentine, Louis L. Lobel and
Charles D. Driscoll; Sam Bass Warner; Daniel J. Lynch;
David Greer; and Assistant Attorney General William

Cl)t Commontoealtb of
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F. Hayes or Assistant Attorney General Frank G. Volpe,
representing the Attorney General.

The Commission organized on January 9, 1942, with
Senator Richard S. Bowers as chairman, Representative
John H. Valentine as vice chairman, and Harvey B. Hudson
as clerk.

Letters were sent to the judiciary, district attorneys
and police officials, informing them as to the work of the
Commission, and inviting them to make suggestions and
recommendations, either at public hearings held by the
Commission or in written communications. In articles in
the Bulletin of the Boston Bar Association and in news-
papers members of the bar were similarly advised as to the
work of the Commission and invited to render assistance.
Several public hearings have been held at the State House,
and numerous meetings in executive session at the State
House and elsewhere. Many helpful suggestions and
recommendations have been made by judges, lawyers,
district attorneys and police officials.

At the outset it may be of interest to note that in Febru-
ary, 1837, the Legislature passed a resolve authorizing a

commission “to reduce so much of the common law as

relates to crimes and punishments, and the incidents thereof,
to a written and systematic code.” The Commission
made a preliminary report in February, 1839, and, after
the Legislature had “prescribed the time for making a

final report,” the Commission submitted its final report to
the Legislature in January, 1844, consisting of a bound
volume of some 430 pages and a supplement of 51 pages,
containing a complete penal code. However, the Legisla-
ture did not adopt the code.

Among other commissions which have been created for
the purpose of studying certain provisions of the criminal
law were the commissions established under chapter 34,
Resolves of 1921, and chapter 34, resolves of 1923.

Obviously, the limited time given this Commission to

report fourteen and one half months and the limited
appropriation $5OO have not been adequate to enable
us to draft a penal code. The drafting of a complete penal
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code, worthy of submission to the General Court for adop-
tion, is an undertaking which, we believe, would require
about five to eight years for completion, and should carry
an appropriation of around $50,000. However, we believe
that satisfactory progress in the direction of a penal code
can be achieved by extending the life of this Commission
or by creating a new commission, with reports of its recom-
mendations to be made to each biennial session of the
Legislature. Little can be expected of such a commission,
however, unless an adequate appropriation is made for
expenses, including the employment of expert assistance.
We think that the minimum amount appropriated should
be $5,000 a year.

Although not reporting a penal code, the Commission has
diligently investigated and studied the criminal laws of the
Commonwealth and the subject matter of the several bills,
as directed in the resolve; and the Commission not only
makes important recommendations relative thereto, but also,
in its recommendations relative to the law of arrest and
definition of larceny, makes a start on the draft of a penal
code.

Our work has divided itself into four fields: (1) the bills
which were referred to us; (2) a model law of arrest; (3)
certain miscellaneous criminal statutes which obviously re-
quire correction; and (4) a definition of the law of larceny.

Bills in accordance with the recommendations of this
Commission are annexed to this report, and will be referred
to under the appropriate Appendix letter.

We report as follows relative to the bills expressly re-
ferred to our Commission. We recommend the passage of
Senate, No. 654, “An act relative to the defense of relation-
ship in prosecutions as an accessory after the fact.” In
the majority of prosecutions under section 4, chapter 274
of the General Laws, the defense of relationship is not pres-
ent. It is preferable for the defendant to establish this de-
fense when it exists than for the Commonwealth to prove
in every case that it does not exist. This amendment would
simplify the form of the indictment, as well as change the
burden of proof at the trial. (See report of Judicial Coun-
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oil, Massachusetts Document No. 144 of 1936.) (Bill an-
nexed, Appendix A.)

We also recommend the adoption of House, No. 1108,
"An act to regulate punishment ofrobbery in certain cases.”
This amendment eliminates that part of section 17, chapter
265, which provides: “with intent if resisted to kill or maim
the person robbed, or, being so armed, wounds or strikes
the person robbed.” The necessity of proving the forego-
ing is often a handicap in securing convictions, and unnec-
essarily so, because the essence of the crime is armed rob-
bery. We recommend striking out the word “and” in
line 6 and inserting “or” in the place thereof. (Bill annexed,
Appendix B.)

House, No. 1109, “An act to regulate punishment for
breaking in the night time, building or ship,” we believe
should be adopted. This amendment merely adds to sec-
tion 16 of chapter 266: “or except as otherwise provided
for any term in any other penal institution in the common-
wealth.” This amendment permits the court to impose a
jail sentence, if desirable, instead of a state prison sentence.
This latitude in sentencing is desirable since the courts are
loath to sentence defendants to State Prison in cases that
are not serious. (Bill annexed, Appendix C.)

We are likewise in favor of House, No. 1110, “An act to
regulate venue of buying or receiving stolen goods.” This
amendment would permit a consolidation of trials for lar-
ceny and save the Commonwealth in many cases the ex-
pense and inconvenience of two or more trials. Under ex-
isting law, a receiver of stolen property may be prosecuted
only in the county where the goods are found. However,
we recommend that House, No. 1110 be amended by strik-
ing out “county” in line 9 and inserting in the place thereof
“jurisdiction”; and by striking out “is” in line 10, and
inserting in the place thereof “may be.” (Bill annexed,
Appendix D.)

We donot recommend the passage of House, No. 1744,“An
act providing that persons convicted of felony for the third
time may be sentenced to the house of correction, the state
farm or the state prison at the discretion of the trial court.”
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This amendment of the “habitual criminal statute” would
virtually nullify this statute, since, if it were adopted, the
court would no longer be compelled to sentence a third
offender to the State Prison for a maximum term, but could
sentence him to the house of correction or the State Farm.
We believe the “habitual criminal statute” has been satis-
factory, and that should it cease to be so, it would be better
to repeal it than to alter its very purpose.

Our recommendations on these bills just discussed are
substantially in accord with the opinions of the district at-
torneys and other authorities who communicated with our
Commission.

One of the first labors of our Commission was a study
of the “Uniform Arrest Act” of Prof. Sam B. Warner,
drafted by him “at the instance of the Interstate Com-
mission on Crime and approved by the International Asso-
ciation of Chiefs of Police and recommended for adoption
as a war measure by state Legislatures.” This act, it was
brought to the attention of our Commission, had recently
been adopted by a few state Legislatures and was being-
considered for adoption by others. Because of the impor-
tance of the law of arrest during war time, this section of
our criminal law appeared to us a good starting point for
the improvement and codification of our criminal law; and
Professor Warner’s Uniform Act commended itself to us
as an excellent model for investigation and study.

Copies of Professor Warner’s “Uniform Arrest Act”
were sent to the judiciary and district attorneys of the
Commonwealth, with an invitation that they submit their
suggestions and recommendations. Leading police officials
of the Commonwealth appeared before the Commission
on invitation and submitted their opinions concerning
provisions on which the members of the Commission were
in disagreement. After a thorough investigation of Professor
Warner’s act and the law of arrest in general, the Commis-
sion has drawn an “Arrest Act,” annexed to this report
and marked Appendix E.

Important reasons for adopting this arrest act are as
follows:
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1. A concise statement of the law of arrest, such as this
act, enables police officers and the public to become better
informed as to their rights and liabilities respecting arrest.
The law on the important phases of this subject is now
found in scattered statutes and decisions of the Supreme
Court, with the consequence that those persons who wish
to become informed as to the law, particularly police officers,
have great difficulty in doing so.

2. This act modernizes‘the law of arrest. By common
agreement, our law of arrest is antiquated and has ceased to
conform in many important respects to present-day necessi-
ties and practices. This fact is true, we believe, from the
standpoint of the public as well as the police. In this act,
we endeavor to legalize desirable practices of the police
which may now be illegal, and to affirm the illegality of
police practices which we think are undesirable.

Some of the important changes made by this act in the
laW of arrest are as follows:

(1) The right of police officers (under section 98 of
chapter 41 of the General Laws) “to examine during the
night time all persons abroad whom they have reason to
suspect of unlawful design,” and “to demand of them their
business abroad and whither they are going,” and to arrest
“persons so suspected who do not give a satisfactory account
of themselves” is extended to include the daytime (section
2 of the act). Police officers commonly exercise this right
of questioning suspects and arresting suspicious persons
during the daytime now. Such practice is essential to
effective police work under present-day conditions, and
should be legalized.

(2) In section 4, arrest may be made without a warrant
if the officer has reasonable ground to believe that a person
has committed a larceny. Also in this section an officer
is given the right to arrest without a warrant for a mis-
demeanor if he has reasonable ground to believe that the
person to be arrested has committed a misdemeanor out of
his presence, either within or without the State, if law
enforcement officers of the State where the misdemeanor
was committed so request. We believe that the protection
of the public requires this broadening of the right to arrest



HOUSE —No. 1462.1943.] 7

I

I

for misdemeanors without a warrant. Also in section 4, an
officer is permitted to arrest without a warrant for a felony
in fact committed, even though before making the arrest
the officer had no reasonable ground to believe the person
committed it. If a person arrested has committed a felony,
we do not think he should be able to brand his arrest as
illegal on technical grounds.

(3) In section 5 of the act we give the officer in charge
of a police department what seems to us the desirable lati-
tude of releasing, instead of taking before the court, a resi-
dent of the State arrested without a warrant for a misde-
meanor if the officer is satisfied that the person will appear
in court at a time designated and signs an agreement to
that effect.

(4) In section 7 of the act, after stating that every per-
son arrested shall be brought before a court without un-
reasonable delay, we stipulate “and in any event he shall,
if possible, be so brought within twenty-four hours of ar-
rest, Sundays and holidays excluded.”

(5) In section 5 of the act we give police officers, who
have reasonable ground to believe a felony has been com-
mitted, the right to demand that a witness identify him-
self; and if he does not, the right to take him before a
court without unreasonable delay; and if he does not there
identify himself, we give the court the right to require him
to furnish an appearance bond or to commit him to jail
until he so identifies himself. We believe that society has
the right to compel witnesses of serious crimes to identify
themselves, to the end that prosecution for the crime may
not suffer for want of evidence. However, in granting the
right of arrest under these circumstances we have endeav-
ored to surround the arrested person with safeguards against
unreasonable detention.

The judiciary, clerks of courts and others have directed
the attention of this Commission to a number of miscella-
neous statutes which, based upon the experience of the
criminal courts, should be amended or repealed. We have
carefully considered the suggestions made to us, and rec-
ommend the changes set forth in the following paragraphs:

As set forth in Appendix F, we recommend the amend-
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merit of chapter 94 of the General Laws by adding five new
sections after section 214. The purpose of these new sec-
tions is to provide machinery for the analyses of narcotic
drugs and the admittance in evidence of certificates of an-
alyses, as is provided for in the alcoholic beverage statute.
At present, it is necessary to summon at the trial the
chemist who has made an analysis, with consequent ex-
pense and inconvenience to the parties.

We recommend the amendment of section 214, chapter
94 of the General Laws, by striking out the word “hyp-
notic” in line o and inserting in the place thereof “narcotic”
(Appendix G). The drugs described in sections 197 to 217
are referred to throughout as “narcotic drugs,” and the use
of “hypnotic” in section 214 was probably unintentional.

We recommend the amendment of section 197 of chapter
94 of the General Laws by the addition of the word “mari-
huana” in two places (Appendix H). Obviously, marihuana
is so dangerous a drug that the sale and distribution of it
ought to be expressly controlled, together with other nar-
cotic drugs, by sections 197 to 217 of chapter 94. Because
of the omission of “marihuana” there is now doubt whether
these sections include this drug, and it is difficult to secure
convictions in cases involving marihuana. To make clear
that “marihuana” is covered by the law, we recommend
the amendment as aforesaid, with corresponding amend-
ment of any other sections which may be affected by this
amendment.

We believe that section 28 of chapter 272 of the General
Laws should be amended to include phonographic records
that are obscene (Appendix I). The law now covers an
obscene book, pamphlet, ballad, printed paper “or other
thing which is obscene,” but does not include obscene phono-
graphic records. Such records, it has been held, do not come
within the language “or other thing which is obscene,” be-
cause these words refer only to things which are of a like |

nature to those enumerated. Since there is a wide distri-
bution and use of obscene phonographic records, this omis-
sion of the statute should be corrected.

The court, it is believed, should not be able to increase
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the sentence of a surrendered defendant who has been given
a suspended sentence. There is doubt whether the court
has the power to increase the sentence, although some courts
have claimed the power to do so. The Supreme Court has
gone no farther than to say that the court can reduce the
sentence. We recommend the addition of a new section
at the end of chapter 279 of the General Laws, providing
that after a person has been surrendered the court shall not
be permitted to increase an original suspended sentence
(Appendix J).

The punishment for a violation of section 52 of chapter
207 of the General Laws false answer to registrar of
marriages is too severe in providing for “fine or imprison-
ment at the discretion of the court.” We think punishment
of a fine of not more than $lOO would be more commensurate
with the crime, and recommend an amendment of this sec-
tion to accomplish this result (Appendix K).

As set forth in Appendix L, we recommend the amendment
of section 53 of chapter 272 of the General Laws in the fol-
lowing respects: (1) Striking from the statute “rogues and
vagabonds, persons who use any juggling or unlawful games
or plays, common pipers and fiddlers pilferers, —■
persons who neglect their calling or employment or who mis-
spend what they earn and do not provide for themselves,

including therein those persons who neglect all lawful
business and habitually misspend their time by frequenting
houses of ill fame, gaming houses or tippling shops.” This
language should be omitted because the offences described
are either outmoded or provided for in other statutes. (2)
By adding “disturbing the peace, keeping a noisy and dis-
orderly house and indecent exposure.” These offences are
added to this statute because there is now no penalty for
them. In the Public Statutes, punishment as herein recom-
mended was provided, but this punishment was omitted
on codification. Our suggestion corrects this omission. (3)
By striking out the punishment provided for in this statute
and substituting “by imprisonment for not more than six
months or by a fine of not more than two hundred dollars
or by imprisonment in the state farm.” The provision in
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this statute for imprisonment in the Massachusetts Re-
formatory is unnecessary, since by statute one who may be
sent to jail or the house of correction can now be sent to
the reformatory. The provision in this statute for a con-
ditional fine does not seem necessary.

As set forth in Appendix M, we recommend a new section
after section 13 of chapter 265 of the General Laws, provid-
ing that a person who commits an assault or assault and
battery shall be punished by imprisonment in the jail or
house of correction for not more than two and one half
years, or by a fine of not more than $5OO. No penalty is
now provided by statute for an assault, or an assault and
battery. The lower courts’ power to punish for these crimes
has arisen from the concurrent jurisdiction the Supreme
Court has given the lower and superior courts. We think
that express statutory provision should be made for the
punishment of these crimes.

As set forth in Appendix N, we recommend that the al-
ternative punishment of imprisonment in jail for larceny
from the person be increased from two years, as now pro-
vided, to “two and one half years.” Since the court can
sentence for two and one half years for attempted larceny
the completed crime should carry punishment of no less
severity.

We provide in Appendix O for the repeal of the so-called
“hat-pin law,” section 33 of chapter 265 of the General
Laws, which provides that “whoever wears in public a hat-
pin protruding more than one half inch beyond the crown of
the hat, unless the point” is protected shall be punished
by a fine of not more than one hundred dollars. This
statute is obviously outmoded.

The Commission has sought to clarify and condense
the statutes relating to larceny, and to eliminate over-
lapping and superfluous matters, and we add our recom-
mendations hereto as Appendix P.

The crime of larceny from a statutory standpoint may
be said to consist of four elements: (1) the res, (2) the
means, (3) the value and (4) the punishment. At the
common law a narrow concept existed as to the res which
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might be the subject of larceny. It was limited to chattels.
By statute the Legislature has from time to time enlarged
this concept to include certain types of intangible personal
property, articles severed from the realty, as well as animals
and birds which would not have been the subject of larceny
at the common law. The most recent enlargement by the
Legislature has made services, such as transportation, and
even the music produced by a phonograph recording, the
subject of larceny. The Commission has sought to provide
a comprehensive definition of the res which would take
into account all of the matters which the Legislature has
made the subject of larceny or a related crime. This we
have sought to achieve by setting up a definition for “a
thing of value,” which we feel is sufficiently comprehensive
to cover the field.

At the common law property held in common was not
the subject of larceny. The Legislature has from time to
time provided that particular interests held in common
could be the subject of larceny. The Commission has by
definition provided that all joint interests or interests in
common, excepting those as between husband and wife,
may be the subject of larceny. The Commission has felt
that the exception arising from the marital status has its
base more in the social concept of that status than in the
property incidents, and therefore has specifically excluded
interest between husband and wife from the field of larceny
so far as it relates to property held jointly without dis-
turbing the law so far as it relates to the separately owned
property of the parties. It is to be noted that the Com-
mission has sought to avoid the difficulty which has arisen
in connection with accessory after the fact by placing upon
the person setting up the defence of marital status the
obligation of proving its existence.

At the common law the crime which we now by statute
regard as larceny consisted of three distinct crimes: the
crimes of larceny, obtaining by a false pretense and em-
bezzlement. There was in addition the crime of larceny
by trick, which occupied a rather vague field impinging
upon all three of these crimes. By the enactment of sec-
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tion 30 of chapter 266 the Legislature consolidated the first
three of these crimes, although a separate section now
provides punishment for a crime which partakes of the
nature of larceny by trick. From time to time the Legisla-
ture has added to the concept of larceny by providing that
the obtaining of property or the deprivation of another of
property by certain specific means shall constitute the crime
of larceny or be punished in the same manner as larceny is
punished. The Commission has sought to consolidate all
of these crimes in the single crime of larceny. In con-
solidating the various crimes it has not been the intention
of the Commission to enlarge upon the enactments of the
Legislature.

The value of the article which is the subject of the larceny
has from time immemorial been one of the elements which
has affected the punishment, and, by reason of the punish-
ment, the nature of the prosecution and trial. Since early
common law days the value of the subject of the larceny
has been at least one element in determining whether or
not the crime charged is a misdemeanor or a felony. The
Commission has retained this distinction, and in addition
has sought to consolidate the various types of larceny for
which the Legislature has seen fit from time to time to
impose specific penalties.

When the Legislature made the wrongful taking of a doc-
ument which was evidence of a chose in action a subject of
larceny, a question with respect to the value of such a
document arose. In its discussions the Commission con-
sidered two possible bases for determining value. The first
was the value of the right of which the instrument was evi-
dence, and the second was the injury to the complainant
or person deprived of the document. The Commission was
of opinion that the second basis could be justified only by
seeking to engraft upon the criminal law the damage theo-
ries of the civil law, and while the Commission recognized
that this philosophy of the law of larceny is obtaining recog-
nition in some jurisdictions, it did not feel justified in rec-
ommending its adoption by our Legislature at this time,
and we have therefore provided that for the purpose of the
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crime of larceny the value of the instrument shall be deemed
to be the value of the right of which it is evidence.

The Legislature has from time to time, as particular types
of larceny have become prevalent or important in the life
of the community, assigned specific punishments for particu-
lar types of larceny. Larcenies may have been so distin-
guished because of the character of the property involved,
the person involved, or the manner in which the larceny
was committed. The Commission has sought to retain all
of these distinctions, but has sought to codify them by set-
ting up degrees of larceny and assigning a specific punish-
ment to each of the degrees so set up. Your Commission
feels that the statute recommended as set forth in Appen-
dix Q has the advantage not only of consolidating in a
readily accessible place most of the law relating to larceny
and similar crimes, clarifying some of the present statutory
enactments and eliminating superfluities and overlapping
sections, but also sets up a section which is easily suscep-
tible of amendment as from time to time the Legislature
feels that additional variations of the statute become neces-
sary because of changing conditions.

Respectfully submitted,

Sen. RICHARD S. BOWERS,
Chairman.

Rep. JOHN H. VALENTINE,
Vice Chairman.

Rep. LOUIS LOBEL.
Rep. CHARLES D. DRISCOLL.

SAM BASS WARNER.
DANIEL J. LYNCH.
DAVID GREER.

FRANK G. VOLPE,
Assistant Attorney General.
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In the Year One Thousand Nine Hundred and Forty-Three.

An Act relative to the defence of relationship in

PROSECUTIONS AS AN ACCESSORY AFTER THE FACT.

1 Section four of chapter two hundred and seventy-
-2 four of the General Laws, as appearing in the Tercen-
-3 tenary Edition, is hereby amended by adding at the
4 end thereof the following sentence: A defendant in a

5 prosecution under this section relying upon a relation-
-6 ship above described as a justification shall prove the
7 same, and until so proved the presumption shall be
8 that he is not so justified.

Be it enacted by the Senate and House of Representatives
in General Court assembled, and by the authority of the same,
as follows:

Appendix A.

Cjic Commontoealtli of o@assacijusetts
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In the Year One Thousand Nine Hundred and Forty-Three.

An Act to regulate punishment of robbery in certain
CASES.

Be it enacted by the Senate and House of Representatives
in General Court assembled, and by the authority of the same,
as follows:

1 Chapter two hundred and sixty-five of the General
2 Laws is hereby amended by striking out section seven-
-3 teen, as appearing in the Tercentenary Edition, and
4 inserting in place thereof the following: —■
5 Section 17. Whoever, being armed with a danger-
-6 ous weapon, assaults another and robs, steals or takes
7 from his person money or other property which may be
8 the subject of larceny, shall be punished by imprison-
-9 ment in the state prison for life or for any term of years.

Appendix B.

Clic Commontoealtli of 00assacjnwtt0
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In the Year One Thousand Nine Hundred and Forty-Three.

An Act to regelate punishment for breaking in the

NIGHT TIME, BEILDING OR SHIP.

1 Chapter two hundred and sixty-six of the General
2 Laws is hereby amended by striking out section sixteen,
3 as appearing in the Tercentenary Edition, and inserting
4 in place thereof the following: —■

5 Section 16. Whoever, in the night time, breaks and
6 enters a building, ship or vessel, with intent to commit
7 a felony, shall be punished by imprisonment in the state
8 prison for not more than twenty years, or, except as
9 otherwise provided, for any term in any other penal

10 institution in the commonwealth.

Be it enacted by the Senate and House of Representatives
in General Court assembled, and by the authority of the same,
as follows:

Appendix C.

Clie CommontoealtJ) of apassacfjusetts
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An Act to regulate venue of buying or receiving

STOLEN GOODS,

Be it enacted by the Senate and House of Representatives
in General Court assembled, and by the authority of the same,
as follows:

1 Chapter two hundred and seventy-seven of the
2 General Laws is hereby amended by inserting after
3 section fifty-eight, as appearing in the Tercentenary
4 Edition, the following new section: —-

5 Section 58A. The crime of buying, receiving or
6 aiding in the concealment of stolen or embezzled property
7 as defined in chapter two hundred and sixty-six, sec-
-8 tion sixty, may be prosecuted and punished in the same
9 jurisdiction where the larceny of any goods involved

10 in the crime may be prosecuted and punished.

Appendix D.

C&c Commontoealtf) of B©assac|nisctts

In the Year One Thousand Nine Hundred and Forty-Three.
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An Act concerning arrests by police officers, pro-

viding FOR THE QUESTIONING OF SUSPECTS, THE FORCE

PERMISSIBLE IN MAKING AND RESISTING ARRESTS, ARRESTS

WITHOUT A WARRANT, THE RELEASE OF PERSONS ARRESTED

AND THE IDENTIFICATION OP WITNESSES.

Be it enacted by the Senate and House of Representatives
in General Court assembled, and by the authority of the same,
as follows:

DEFINITIONS AS USED IN THIS ACT.

1 Section 1. “Arrest”, is the taking of a person into
2 custody in order that he may be forthcoming to answer
3 for the commission of a crime.
4 “Felony”, is any crime which is punishable by death
5 or imprisonment in state prison. Any other crime or

6 any violation of a municipal ordinance is a misdemeanor.

Appendix E.

Clie Commontoealtt) of €oassac{)usetts

In the Year One Thousand Nine Hundred and Forty-Three.

questioning suspects.

1 Section 2, Powers and Duties of Police Officers.
2 The chief and other police officers of all cities and towns

3 shall have all the powers and duties of constables except
4 serving and executing civil process. They shall suppress
5 and prevent all disturbances and disorder. They, when
6 on duty, shall carry such weapons as the mayor or se-

-7 lectmen shall determine. They may examine all persons
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8 abroad whom they have reason to suspect of unlawful
9 design, and may demand of them their name, address,

10 business abroad and whither they are going; during the
11 night time they may disperse any assembly of three or
12 more persons, and may enter any building to suppress
13 any riot or breach of peace therein. Persons so suspected
14 who do not give a satisfactory account of themselves,
15 persons so assembled and who do not disperse when
16 ordered, and persons making, aiding and abetting in a
17 riot or disturbance may be arrested by the police, and
18 may thereafter be safely kept by imprisonment or other-
-19 wise unless released in the manner provided by law, and
20 taken before a district court or trial justice to be examined
21 and prosecuted.

1 Section 3. Arrest. Permissible Force. —• (1) No un-
-2 reasonable force or means of restraint shall be used in
3 detaining or arresting any person.
4 (2) A police officer who is making an arrest need not
5 retreat or desist from his efforts by reason of the resist-
-6 ance or threatened resistance of the person being ar-
-7 rested; nor shall he be deemed an aggressor or lose his
8 right to self defence by the use of reasonable force to
9 effect an arrest.
10 (3) A police officer, who has reasonable ground to
11 believe that the person to be arrested has committed a
12 felony, is justified in using such force as may be reason-
-13 ably necessary to effect an arrest, to prevent escape, or to
14 overcome resistance only when he has made every reason-
-15 able effort to make known to the person that he is a
16 police officer and is making an arrest.

1 Section 4. Arrest Without a Warrant. —■ (1) In ad-
-2 dition to arrests now specifically authorized by statute,
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3 an arrest by a police officer without a warrant for a mis-
-4 demeanor is lawful whenever
5 (a) He has reasonable ground to believe that the per-
-6 son to be arrested has committed a larceny or a mis-
-7 demeanor amounting to a breach of the peace in his
8 presence.
9 (t) He has reasonable ground to believe that the

10 person to be arrested has committed a misdemeanor out
11 of his presence, either within the state or without the
12 state, if law enforcement officers of the state where the
13 misdemeanor was committed so request.
14 (2) An arrest by a police officer without a warrant for
15 a felony, whether committed within or without the state,
16 is lawful whenever —■
17 (a) He has reasonable ground to believe that the per-
-18 son to be arrested has committed a felony, whether or
19 not a felony has in fact been committed.
20 (6) A felony has been committed by the person to be
21 arrested, although before making the arrest the officer
22 had no reasonable ground to believe the person com-
-23 mitted it.

1 Section 5. Arrest on Improper Grounds. —lf a
2 lawful cause of arrest exists, the arrest is lawful even
3 though the officer charges the wrong offence or gives a
4 reason that does not justify the arrest.

1 Section 6. Release of Persons arrested. Any officer
2 in charge of a police department or any officer delegated
3 by him may release, instead of taking before a court, any
4 person who has been arrested without a warrant by an
5 officer of his department whenever the person was
6 arrested for a misdemeanor and has signed an agreement
7 to appear in court at a time designated, if the officer is
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8 satisfied that the person is a resident of the state and
9 will appear in court at the time designated.

1 Section 7. Permissible Delay in bringing before
2 Court. —lf not otherwise released, every person arrested
3 shall be brought before a court without unreasonable
4 delay, and in any event he shall, if possible, be so brought
5 within twenty-four hours of arrest, Sundays and holi-
-6 days excluded.

1 Section 8. Identification of Witness. Whenever a
2 police officer has reasonable ground to believe that a
3 felony has been committed, he may stop any person who
4 he has reasonable ground to believe was present thereat
5 and may demand of him his name and address. If the
6 person fails to identify himself to the reasonable satis-
-7 faction of the officer, he may take the person before a
8 court without unreasonable delay. If the person fails
9 to identify himself to the satisfaction of the court, the

10 court may require him to furnish an appearance bond
11 or may commit him to jail until he so identifies himself.

1 Section 9. Severability. —lf any provisions of this
2 act or the application thereof to any person or circum-
-3 stances is held invalid, such invalidity shall not affect
4 other provisions or applications of the act which can be
5 given effect without the invalid provision or application,
6 and to this end the provisions of this act are declared
7 to be severable.
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An Act providing for the analysis of narcotic drugs

AND THE ADMISSIBILITY IN EVIDENCE OF CERTIFICATES

OF ANALYSIS.

1 Chapter ninety-four of the General Laws is hereby
2 amended by inserting after section two hundred and
3 fourteen the following new sections:—
4 Section 214A. The analyst or assistant analyst of
5 the department of public health shall upon request
6 make, free of charge, an analysis of all narcotic drugs
7 sent to it by licensing authorities or by police officers
8 or other officers authorized by law to make seizures of
9 narcotic drugs, if the department is satisfied that the

10 analysis requested is to be used in connection with the
11 enforcement of laws of the commonwealth. The said
12 department shall return to such police or other officers,
13 as soon as may be, a certificate, signed by the analyst
14 or assistant analyst making such analysis, of the name,
15 amount and whether or not it is a narcotic drug, as
16 shown by the samples submitted. Such certificate
17 shall be prima facie evidence of the name, amount and

Be it enacted by the Senate and House of Representatives
in General Court assembled, and by the authority of the same,
as follows:

Appendix F.

Ct)t Commontoealti) of epassadjusetts

In the Year One Thousand Nine Hundred and Forty-Three
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18 whether or not it is a narcotic drug, and the court may
19 take judicial notice of the signature of the analyst or
20 assistant analyst, and of the fact that he is such.
21 Section 2148. A certificate shall accompany each
22 sample of narcotic drug sent for analysis by an officer
23 to the department of public health by whom the narcotic
24 drugs were seized, the date of the seizure and the name
25 and residence of the officer who seized the said narcotic
26 drugs. Said department shall note upon said certificate
27 the date of the receipt and the analysis of said narcotic
28 drug, as the case may be, as required by the preceding
29 section. Said certificate shall be in the following form:—

City of (or Town of) 19
To the Department of Public Health.

Sirs : I send you herewith a sample of
drugs seized by me (Date)

Ascertain the name, amount and whether or not it is a narcotic
drug, as the case may be, and return to me a certificate herewith
upon the annexed form.

Member of the Licensing Board of
Authorized employee of the Licensing Board of
Constable of the
Police officer of

Commonwealth op Massachusetts,
Department of Public Health, Boston 19

This is to verify that the received by this Department
with the above statement and analyzed by me is or is
composed of the following constituents in the following percentages,
and that it is a

Received 19
Analysis made 19

Department of Public Health.
By

Analyst.

30 Section 214C. The police departments shall provide
31 and cause officers to be supplied with a suitable num-
-32 ber of the forms prescribed by section two hundred and
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33 fourteen B. The certificate of the department of public
34 health, given substantially in the form hereinbefore set
35 forth, shall be admitted as evidence on trials for the for-
-36 feiture of narcotic drugs as to the composition, name,
37 nature, amount and whether or not it is a narcotic drug
38 to which it relates.
39 Section 214D. No person shall tamper with samples
40 of narcotic drugs taken as provided by law, or alter the
41 statements made upon the forms or certificates afore-
-42 said.
43 Section 214-E. Any court or trial justice may cause
44 narcotic drugs which have been seized under this chap-
-45 ter to be analyzed by a competent chemist, and the
46 reasonable expense thereof, including a fee of not more

47 than five dollars for each analysis, shall be taxed, al-
-48 lowed and paid like other expenses in criminal cases.
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An Act amending section two hundred and fourteen

OF CHAPTER NINETY-FOUR OF THE GENERAL LAWS.

1 Section two hundred and fourteen of chapter ninety-
-2 four of the General Laws is hereby amended by inserting
3 after the word “other” in the sixth line the words:
4 narcotic drug, —so that the same shall read: Section
5 214- If a person makes complaint under oath to a dis-
-6 trict court, or to a trial justice or justice of the peace
7 authorized to issue warrants in criminal cases, that he
8 has reason to believe that opium, morphine, heroin,
9 codeine, cannabis, peyote or any other narcotic drug, or

10 any salt, compound or preparation of said substances, or
11 any cocaine, alpha or beta eucaine, or any synthetic
12 substitute for them, or any preparation containing the
13 same, or any salts or compounds thereof, is kept or de-
-14 posited by a person named therein in a store, shop, ware-
-15 house, building, vehicle, steamboat, vessel or any place
16 whatever, such person being other than a licensee under
17 sections one hundred and ninety-eight A and one hun-
-18 dred and ninety-eight B, registered pharmacist, regis-

Appendix G.

Clie Commontoealtti of 6©assac&usetto

In the Year One Thousand Nine Hundred and Forty-Three.

Be it enacted by the Senate and House of Representatives
in General Court assembled, and by the authority of the same,
as follows:
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19 tered physician, registered veterinarian, registered den-
-20 tist, registered nurse, employee of an incorporated hos-
-21 pital, or a common carrier or messenger when transport-
-22 ing any drug mentioned herein between parties herein-
-23 before mentioned, such court or justice, if it appears
24 that there is probable cause to believe that said complaint
25 is true, shall issue a search warrant to a sheriff, deputy
26 sheriff, city marshal, chief of police, deputy marshal,
27 police officer or constable commanding him to search
28 the premises where it is alleged that any of the above
29 mentioned drugs is kept or deposited, and to seize and
30 securely keep the same until final action, and to arrest
31 the person in whose possession such drug is found, to-
-32 gether with all persons present where such drug is found,
33 and to return forthwith the warrant with his doing
34 thereon, to a court or trial justice having jurisdiction in
35 the town where said drug is alleged to be kept or de-
-36 posited. Whoever is so present where any of the afore-
-37 said drugs is found shall be punished by a fine of not
38 more than one thousand dollars or by imprisonment in
39 the house of correction for one year, or both.
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In the Year One Thousand Nine Hundred and Forty-Three.

\x Act amending the narcotic drug statute by adding

' MARIHUANA.

Be it enacted by the Senate and House of Representatives
in General Court assembled, and by the authority of the same,
as follows:

Appendix H.

Clie CommonUiealt!) of cpassacfnisetts

1 Section 1. Section one hundred and ninety-seven
2 of chapter ninety-four of the General Laws is hereby
3 amended by inserting after the word “eucaine” in the
4 second line of the third paragraph the word “mari-
-5 huana” so that the same shall read: “Narcotic drug,”
6 coca leaves, cocaine, alpha or beta eucaine, marihuana,
7 or any synthetic substitute for them or any salts, com-
-8 pounds, or derivative thereof except decocainized coca
9 leaves and preparations thereof, opium, morphine, heroin,

10 codeine, or any preparations thereof or any salt, com-
-11 pound or derivative of the same; and, subject to sec-
-12 tion two hundred and six, cannabis, including (a) the
13 dried flower or fruiting tops of the pistillate plant can-
-14 nabis satival, from which the resin has not been extracted,
15 (6) the resin extracted from such tops, and (c) every
16 compound, manufacture, salt, derivative, mixture, or
17 preparation of such resin, or of such tops from which the
18 resin has not been extracted.
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1 Section 2. Section one hundred and ninety-seven
2 is further amended by inserting after the word “co-
-3 caine” in the first line of the fourth paragraph the word
4 “marihuana” so that the same shall read; “Opium”,
5 “morphine”, “heroin”, “codeine”, “cocaine” and
6 “marihuana”, as used in statutes or in complaints or
7 indictments, include any synthetic substitute for such
8 drugs or any salts, compounds, derivatives or prepara-
-9 tions thereof, except decocainized coca leaves and prep-

-10 arations thereof.
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An Act adding “phonographic record” to the “ob-

Be it enacted hy the Senate and House of Representatives
in General Court assembled, and hy the authority of the same,
as follows:

1 Section twenty-eight of chapter two hundred and
2 seventy-two of the General Laws is hereby amended by
3 inserting after the words “printed paper” in the second
4 line the words: phonographic record, - and by in-
-5 serting after the words “printed paper” in the ninth
6 line the words: —■ phonographic record, so that the
7 same shall read: Section 28. Whoever imports, prints,
8 publishes, sells or distributes a book, pamphlet, ballad,
9 printed paper, phonographic record or other thing which

10 is obscene, indecent or impure, or manifestly tends to
11 corrupt the morals of youth, or an obscene, indecent or
12 impure print, picture, figure, image or description, mani-
-13 festly tending to corrupt the morals of youth, or intro-
-14 duces into a family, school or place of education, or buys,
15 procures, receives or has in his possession any such book,
16 pamphlet, ballad, printed paper, phonographic record,
17 obscene, indecent or impure print, picture, figure, image
18 or other thing, either for the purpose of sale, exhibition,
19 loan or circulation or with intent to introduce the same

Appendix I.
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In the Year One Thousand Nine Hundred and Forty-Three.

scene book” statute.
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20 into a family, school or place of education, shall for a
21 first offence, be punished by imprisonment for not more
22 than two years or by a fine of not less than one hundred
23 nor more than one thousand dollars, or both, and for a
24 subsequent offence, by imprisonment for not less than
25 six months nor more than two and one half years or by a
26 fine of not less than two hundred nor more than two
27 thousand dollars, or both.
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An Act prohibiting the increasing of the original

SENTENCE OF A SURRENDERED PERSON.

Be it enacted by the Senate and House of Representatives
in General Court assembled, and by the authority of the same,
as follows:

two hundred and seventy-nine
recently amended by chapter
■nine, section five, of the acts

1 Section one of chapter
2 of the General Laws, as
3 two hundred and ninety
4 of the year nineteen hundred and thirty-nine is hereby
5 further amended by inserting the following new para-
-6 graph at the end of said chapter: -
7 The provisions of this section shall not permit the
8 court after a person has been surrendered or brought into
9 the court to increase the original suspended sentence.

Appendix J.
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In the Year One Thousand Nine Hundred and Forty-Three.
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In the Year One Thousand Nine Hundred and Forty-Three.

An Act amending the penalty for false answers to

REGISTRARS OF MARRIAGE.

1 Section fifty-two of chapter two hundred and seven
2 of the General Laws is hereby amended by inserting
3 after the word “twenty” in the third line the words:
4 shall be punished by a fine of not more than
5 dollars or by imprisonment for not more than
6so that the same shall read: Section 52. Whoever
7 violates any provision of section twenty or of section
8 thirty-seven, and whoever falsely swears or affirms in
9 making any statement required under section twenty,

10 shall be punished by a fine of not more than one hun-
-11 dred dollars.

Be it enacted by the Senate and House of Representatives
in General Court assembled, and by the authority of the same,
as follows:

Appendix K.
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In the Year One Thousand Nine Hundred and Forty-Three.

An Act amending section fifty-three of chapter two

HUNDRED AND SEVENTY-TWO OF THE GENERAL LAWS.

Be it enacted by the Senate and House of Representatives
in General Court assembled, and by the authority of the same,
as follows:

1 Section fifty-three of chapter two hundred and seventy-
-2 two of the General Laws is hereby amended by striking
3 out said section and inserting in place thereof the fol-
-4 lowing new section: —•

5 Section 53. Stubborn children, runaways, common
6 drunkards, common night walkers, both male and
7 female, common railers and brawlers, persons who with
8 offensive and disorderly acts or language accost or
9 annoy persons of the opposite sex, lewd, wanton and

10 lascivious persons in speech or behavior, idle and dis-
-11 orderly persons, disturbing the peace, keeping a noisy
12 and disorderly house and indecent exposure, may be
13 punished by imprisonment for not more than six months
14 or by a fine of not more than two hundred dollars or by
15 imprisonment in the state farm.

Appendix L.
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In the Year One Thousand Nine Hundred and Forty-Three.

An Act providing for crime of assault and assault

AND BATTERY.

Be it enacted by the Senate and House of Representatives
in General Court assembled, and by the authority of the same,

as follows:
1 Chapter two hundred and sixty-five of the General
2 Laws is hereby amended by inserting after section thir-
-3 teen the following new section:
4 Section ISA. Whoever commits an assault or an
5 assault and battery upon another shall be punished by
6 imprisonment for not more than two and one half years
7 in a house of correction or by a fine of not more than
8 five hundred dollars.

Appendix M .
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In the Year One Thousand Nine Hundred and Forty-Three.

An Act increasing the penalty for larceny from

THE PERSON.

Be it enacted by the Senate and House of Representatives
in General Court assembled, and by the authority of the same,
as follows:

1 Section twenty-five of chapter two hundred and
2 sixty-six of the General Laws is hereby amended by
3 inserting in the place of the word “two” in the last
4 line the words; two and one half, so that the same
5 shall read: Whoever commits larceny by stealing
6 from the person of another shall be punished by im-
-7 prisonment in the state prison for not more than five
8 years or in jail for not more than two and one half
9 years.

Appendix N.

Cl)t Commontoealtl) of 99as0ac|ju$ettg



HOUSE — No. 1462. [Mar.36

«

In the Year One Thousand Nine Hundred and Forty-Three.

An Act providing for the repeal of the so-called

HAT PIN” STATUTE

1 Section thirty-three of chapter two hundred and
2 sixty-five of the General Laws is hereby repealed.

Be it enacted by the Senate and House of Representatives
in General Court assembled, and by the authority of the same,
as follows:

Appendix 0.
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In the Year One Thousand Nine Hundred and Forty-Three.

An Act relating to larceny.

Be it enacted by the Senate and House of Representatives
in General Court assembled, and by the authority of the same,
as follows:

1 (A) The following words as used in this section,
2 unless the context otherwise requires, shall have the
3 following meanings:
4 “Thing of value” shall include property, real, per-
-5 sonal and mixed, tangible or intangible, including
6 that owned or possessed jointly or in common with
7 another, and all evidences of legally enforceable rights
8 or obligations as well as services rendered, benefits
9 conferred or detriments sustained where an action

10 at law or suit in equity could be maintained for com-
il pensation or damages by the person rendering such
12 services, conferring such benefits or sustaining such
13 detriments.
14 “Another” shall include natural persons, corpora-
ls tions, and all legal entities capable of suing or being
16 sued, whether or not they are owners or possessors
17 jointly or in common with the defendant, but shall not
18 include the spouse of the defendant. The burden of
19 proving that “another” from whom a larceny is

APPENDIi P.
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20 charged is the spouse of the defendant shall be upon
21 him.
22 (B) 1. Whoever (a) steals anything of value; or (b),
23 with intent to defraud, obtains the signature of another
24 to, or induces another to, make or alter any writing
25 purporting to have legal efficacy, or with like intent ob-
-26 tains, or deprives another of, anything of value either
27 (1) By a false pretense (including a false pretense of
28 carrying on business and dealing in the ordinary course
29 of trade, or a false pretense respecting the financial
30 condition or means or ability to pay of himself or of
31 any person); provided that if a pretense shall be a
32 pretense relative to the purchaser’s means or ability to
33 pay in connection with the obtaining of anything of
34 value whereby the terms of the agreement payment is
35 not to be made therefor upon or before the obtaining
36 of such thing of value, the pretense must be in writing
37 and signed by the party to be charged; or
38 (2) By a game, device (including a slug or any false,
39 counterfeited, mutilated or sweated coin), sleight of
40 hand, pretended fortune telling, or by any trick or
41 other means with or without the use of cards or other
42 implements or instruments.
43 11. Whoever unlawfully or with intent to steal
44 or embezzle converts or secretes with intent to con-
-45 vert anything of value, whether such thing of value
46 is or is not in his possession at the time of such con-
-47 version or secreting, shall be guilty of larceny.
48 (C) Larceny in the first degree shall consist of any
49 larceny not hereinafter described as being larceny
50 in the second, third or fourth degree.
51 Larceny in the second degree shall consist of larceny
52 (1) from a burning building; (2) from the person;
53 (3) of tools from a building under construction; (4) of
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an automobile; (5) from a common carrier; (6) of
a will, codicil or other testamentary instrument;
(7) of a bicycle; (8) from the realty; (9) of a beast,
bird or fish kept in confinement, or of a dog.

54
55
56
ov

Larceny in the third degree shall consist of58
(1) Larceny with intent to defraud, obtaining or

inducing another to make or alter any writing purport-
ing to have legal efficacy; or

59

60

61

(2) Larceny with like intent, obtaining or depriving
another of anything of value by means of a false pre-
tense or by a game, device (including a slug or any false,
counterfeited, mutilated or sweated coin), sleight-of-
hand, pretended fortune-telling or by any trick or other
means with or without the use of cards or other imple-
ments or instruments.

62
63
64

65

66

67
68

Larceny in the fourth degree shall consist of69

(1) Larceny by the captain of a vessel of anything
of value belonging wholly or in part to the crew, the
owners, or to those who have furnished supplies to the
vessel: or

70
71
72

74 (2) Larceny from the Commonwealth by a person
employed in the treasury of the Commonwealth: or75

(3) Larceny by a county, city or town official from
the county, city or town of which he is an officer; or

76
11

(4) Larceny by an officer, director, trustee, agent
or employee of a bank of any bullion, money, note, bill
or other security for money which belongs to and is in
possession of such bank or which belongs to any person
and is deposited therein, whether such officer, director,
trustee, agent or employee is entrusted with the custody
thereof or not; or

78

70
80

81
82

83

84
(5) Larceny by an agent appointed by the commis-

sioner of banks for the purpose of liquidating the
affairs of a bank or a person employed by said commis-

85

86

87
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sioner or a receiver or other officer appointed by a court
of record of anything of value in his possession by
virtue of his appointment or employment; or —•

88

89

90
(6) Larceny by a broker or officer, manager or agent

of a corporation doing the business of brokers en-
trusted solely or jointly with anything of value; or

91
92
93

(7) Larceny by a trustee under an express trust
created by a deed, will or other instrument in writing,
a guardian, conservator, executor or administrator or
any person upon or to whom such a trust has developed
or come of anything of value held or possessed by him
for the use or benefit either wholly or partially of some
other person or for a public or charitable purpose: or

94
95

96
97
98
99

100
(8) Larceny by an officer, agent, clerk or servant

of a voluntary association or society of anything of
value which belongs to such association or society or
which may have come to his possession or under his
care by virtue of his office or employment.

101
102
103
104
105

(D) Larceny in the first degree shall, if the value
of the subject matter of the larceny be one hundred
dollars or less, be punished by imprisonment in a jail
or house of correction for a term of not more than
two and one half years or by a fine of not more than
five hundred dollars, or by both such fine and imprison-
ment; or if the value of the subject matter of the
larceny exceeds one hundred dollars shall be punished
by imprisonment in the state prison for a term of not
more than five years or by a fine of not more than
one thousand dollars or by imprisonment in a jail or
house of correction for a term of not more than two and
one half years or by both such fine and imprisonment.

106
107
108

109
110

11l
112
113
114

115
116
117
118

Larceny in the second degree shall be punished by
imprisonment in the state prison for not more than
five vears or by a fine of not more than one thousand

119
120
121
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dollars or by imprisonment in a jail or house of correc-
tion for not more than two and one half jr ears or by
both such fine and imprisonment.

122
123
124

Larceny in the third degree shall be punished by im-
prisonment in the state prison for not more than five
years or by a fine of not more than three thousand
dollars or by imprisonment in a jail or house of correc-
tion for not more than two and one half years or both
such fine and imprisonment.

125
126
127
128
129
130

Larceny in the fourth degree shall be punished by
imprisonment in the state prison for not more than
ten years or by a fine of not more than five thousand
dollars or by imprisonment in a jail or house of correc-
tion for not more than two and one half years or both.

131
132
133
134
135

Whenever the degree of larceny or the punishment
therefor is dependent upon the value of the subject
matter of the larceny, all writings which evidence
enforceable legal rights or obligations shall be deemed
to have the value of the right or obligation of which
they are evidence.

136
137
138
139
140
141
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