
No. 1488HOUSE

*

REPORT
OF THE

SPECIAL COMMISSION ESTABLISHED FOR THE PURPOSE OF
MAKING AN INVESTIGATION RELATIVE TO THE ADVIS-

ABILITY OF PROVIDING FOR THE LICENSING AND
REGULATION OF THE BUSINESS OF FINANCING

INSURANCE PREMIUMS AND OF THE BUSINESS
OF BUYING CONDITIONAL SALES AGREE-

MENTS OR LEASE AGREEMENTS, AND
AN INVESTIGATION OF THE LAWS

PERTAINING TO INSTALMENT
AND CONDITIONAL SALES

OF PERSONAL PROPERTY,
AND RELATED

MATTERS

Under Chapter 82 of the Resolves of 1941

December 31, 1942

I

BOSTON
WRIGHT & POTTER PRINTING CO., LEGISLATIVE PRINTERS

32 DERNE STREET

Cfce Commontocaltl) of egassacDusetts

1943





PAGE

Letter of Transmittal 4

Resolve Creating Commission
Report:

5

Organization
Procedure

i

i

10
Insurance Premium Financing:

Conclusions and Recommendations as to Insurance Premium
Financing 11

Instalment and Conditional Sales:
Complaints and Abuses 16
Massachusetts Statutes
Statutes of Other States
Russell Sage Foundation
Regulation

18
99

23
26

Scope of Statutory Regulation 28
Conclusions as to Instalment and Conditional Sales
Education

28
29

Small Loans 30
Enforcement of Existing Laws
The Disclosure Statute Idea

31
34

Specific Conditions not Covered by Existing Massachusetts
Statutes 35

Recommendations:
Education . 40
Voluntary Regulation 41
Extension of Disclosure Statute

Drafts of Legislation
41
41

CONTENTS.

Acknowledgments



I

Legislative Commission on Conditional
Sales and Related Matter:

Room 109, State House, Bosto:

To the Honorable Senate and House of Representatives.

The special unpaid Commission, established under chap-
ter 82 of the Resolves of 1941 for the purpose of making
an investigation relative to the advisability of providing
for the licensing and regulation of the business of financing
insurance premiums and of the business of buying condi-
tional sales agreements or lease agreements, and an investi-
gation of the laws pertaining to instalment and conditional
sales of personal property, and related matters, hereby re-
spectfully submits its unanimous report.

JAMES A. GUNN,
Chairman.

THEODORE P. HOLLIS,
Vice Chairman.

ARTHUR L. YOUNGMAN.
MICHAEL J. RATAL.
WILLIAM F. HAYES.
JOHN S. PFEIL.
EARL E. DAVIDSON.

T. GREGORY SULLIVAN,

Cbe Commontoealtb of

Secretary.
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Chapter 82, Resolves of 1941.

Resolve providing fob an Investigation by a Special Commission
RELATIVE TO PROVIDING FOR THE LICENSING AND REGULATION OF

Insurance Premiums and of the
>nal Sales Agreements or Lease
i the Laws pertaining to Instal-

thb Business of Financing

Business of buying Conditu
Agreements, and relative t

ment and Conditional Sale:
lated Matters.

of Personal Property, and Re-

Resolved, That a special unpaid commission, consisting of one member
of the senate to be designated by the president thereof, three members
of the house of representatives to be designated by the speaker thereof,
one person to be appointed by the governor, the attorney general or an
assistant attorney general to be designated by him, and the commissioner
of banks or an assistant to be designated by him, is hereby established
for the purpose of making an investigation relative to the advisability of
providing for the licensing and regulation of the business of financing
insurance premiums and of the business of buying conditional sales agree-
ments or lease agreements, and an investigation of the laws pertaining to
instalment and conditional sales of personal property, and related matters.
In making its investigation hereunder, said commission shall consider so
much of the governor’s address (printed as current Senate Document No.
1) and of the report of the attorney general for the year ending November
thirtieth, nineteen hundred and forty (Public Document No. 12), as
relates to the subject matter of this resolve, the subject matter of current
senate documents numbered two hundred and sixty, two hundred and
sixty-one, three hundred and ninety-three and of current house docu-
ments numbered ninety-seven, three hundred and fifteen, eight hundred
and ten, eight hundred and fifteen, eight hundred and sixteen and seven-
teen hundred and eighty-four. Said commission shall be provided with
quarters in the state house or elsewhere, shall hold hearings and may
expend, after an appropriation has been made therefor, for clerical and
other services and expenses, such sums, not exceeding, in the aggregate,
twenty-five hundred dollars, as may be approved by the governor and
council. Said commission shall report to the general court the results of
its investigation, and its recommendations, if any, together with drafts
of legislation necessary to carry its recommendations into effect, by filing
the same with the clerk of the house of representatives on or before the
first Wednesday in December in the year nineteen hundred and forty-
fwo, A'mornvpA Ocf.nhp.rApproved October 16, 1941

Cf)e Commontoealti) of o@assactnioetts

RESOLVE CREATING COMMISSION.
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Organization.

The Commission held its first meeting for the purpose of
organization on December 16, 1941.

Pursuant to the resolve the membership of the Commi
don was constituted as follows:
Senator James A. Gunn of Turners Falls, designated by

the President of the Senate.
Representatives Arthur L. Youngman of Medford, Theo-

dore P. Hollis of Stoneham and Michael J. Ratal of Law-
rence, all designated by the Speaker of the House.

Major John S. Pfeil of Wellesley, appointed by Governor
Leverett Saltonstall and commissioned in the United States
Army after this appointment.

Assistant Attorney General William F. Hayes of Ipswich,
designated by the Attorney General, Robert T. Bushnell.

State Supervisor of Loan Agencies, Earl E. Davidson of
Brookline, designated by Commissioner of Banks, Joseph
Earl Perrv.

The Commission chose as its secretary T. Gregory Sulli-
van of Milton, an attorney who a short time previously
had resigned his position as counsel in the Massachusetts
Banking Department after a service of ten years, during
which period part of his duties kept him in contact with
the general field covered by the resolve.

Procedure.
At its first business meeting held on January 22, 1942,

after discussion and consideration of the legislative docu-
ments enumerated in the resolve and of the existing Massa-

Ct)E Commontoealtf) of Massachusetts

REPORT.
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chusetts laws relating to the subject matter, the Com-
mission determined that its procedure should follow two
principal avenues of inquiry, namely:

1. What are the complaints and abuse
What remedies should be applied.

As the study proceeded, it appeared increasingly obvious
that the subject matter was of such unlimited scope that
close adherence to these two avenues of inquiry would re-
sult in the most practicable accomplishment of the pur-
poses underlying the creating resolve. Concerning the gen-
eral subject, many other studies, official and private, have
been made and many books and treatises have been pub-
lished. These have resulted in statistics and reports of
such length and indulgence in the philosophies of economics
and sociology as to leave the patient readers in a state of
confusion. The business and practices involved in con-
sumer credit and instalment sales necessarily contemplate
the human element on all sides of every transaction. It is
our reaction that the approach to the problem has too gen-
erally been in search of a panacea or magic formula which
would automatically produce an ideal relationship among
all instalment sellers and buyers.

efficient cause of the resolve
its referred to in the resolve;

to rectify complaints and
therefore it was our conclu-

We had in mind that the
was the filing of the docume:
these documents in turn sou
cure alleged existing abuses:
sion that the duties of the Commission would be fulfilled
most effectively by seeking out the complaints and abuses
and possible workable remedies rather than directing our
efforts to producing a lengthy report advocating extreme or
novel prescriptions for conditions which are neither static
nor universal.

It should be noted here that under chapter 51 of the
Resolves of 1935 a special commission was created by the
Massachusetts General Court to make a study and report
covering substantially the same 'subject matter as that
which is covered by the resolve which created this Com-
mission. A creditable report which merits careful reading
was filed by the 1935 Commission and was published as
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1936 House Document No. 400. In April of the same year,
1935, a Committee on Consumer Credit was also appointed
by the Governor and a similar report was published by it
under the date of February 16, 1936.

It was decided to hold hearings at which the Commission
could hear and hold discussions relative to the subject mat-
ter with all proponents of legislative bills enumerated in the
resolve, with public officers interested in the subject matter,
with known experts and leaders in the field of consumer
credit, with officials in other States who were known to be
experienced in the general field, and with the buying public.

It was also decided to gain as much information as pos-
sible from literature on the subject, which is voluminous
and protracted, and to compare the statutes of Massachu-
setts with those of other States.

In the interests of orderly procedure and for the con-
venience of all concerned, the investigation and study was
divided into two main subjects, namely:

I. Insurance premium financing.
11. Instalment and conditional sale:

Separate public hearings were held at the State House
devoted to each of these two subjects. Each public hearing
was widely advertised, a lengthy notice in each case hav-
ing been distributed by the State House News Service to
about fifty leading newspapers throughout the State and
directly to all Boston newspapers. In addition separate
notices were sent to numerous organizations known to be
interested in the subject matter.

The appearance of members of the buying public at the
public hearings was negligible. At these hearings the chair-
man, by special announcement, particularly asked for com-
ments and complaints from members of the buying public.
The lack of response was disappointing in view of the fact
that the rights, convenience and interests of the buying
public who are almost entirely affected by the practices,
methods and policies prescribed or followed in the field of
consumer credit, constitute the very basis and cause of the
Commission’s investigation.

In considering ways and means of discussing the subject
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matter with known experts and officials who have long
administered laws covering the subject matter in other
States, the Commission was fortunate in learning of and
receiving an invitation to attend a meeting in Chicago, Illi-
nois, which was to be attended by the leaders in the field.
We refer to the meeting of the National Conference of State
Small Loan Supervisors held in Chicago from the 19th to
the 22d of September, 1942. Four members of the Com-
mission and the secretary attended that meeting. Special
conferences which were arranged were devoted solely to
inquiries of the Commission. This report will later men-
tion the names of the conferees who graciously contributed
so much in information, experience and ideas and to whom
we are particularly thankful.

The proponents and sponsors of every proposal referred
to in the documents enumerated in the resolve were invited
to special hearings reserved entirely for each of them and
any other persons whom they wished to have present. Spe-
cial hearings were also held for the convenience of men
who are considered expert in the field of consumer credit.
These meetings were completely informal, with the view of
obtaining the greatest possible information on the subject
matter, including forms of operation, effect upon the pub-
lic, complaints and abuses, and suggested methods of im-
provement.

The Commission feels indebted to every one of the large
number of men and women w Tho attended hearings and
who offered information, advice and suggestions. Special
appreciation is due to many whose keen interest and gen-
erous response in time, information and ideas have been of
invaluable assistance to the Commission. Among the latter
are: Homer O. Stone, Supervisor, Division of Small Loans
and Consumer Credit, Indiana; John F. Doyle, Super-
visor, Division of Consumer Credit, Wisconsin; Wade R.
Martin, Director of Banking, Nebraska; James M. Sulli-
van, Chief, Division of Personal Loan Agencies, New Jersey;
A. C. Chmielewski, Bank Commissioner, Rhode Island;
Mary E. W. Risteau, Director, Banking Department, Mary-

Acknowledgments.
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land; Ethel Hagener, Assistant Commissioner, Department
of Finance, Missouri; M. Eleanor Manning, Examiner of
Small Loan Companies, Bureau of Insurance and Banking,
Virginia; J. Glenn Donaldson, Counsel, Department of
Consumer Credit Studies, Russell Sage Foundation; Ralph
Nugent, Chief, Consumer Requirements Division, Office of
Price Administration; Dr. William Trufant Foster, Direc-
tor, Pollack Foundation; Senator-elect Maurice M. Gold-
man, formerly Assistant Attorney General of Massachu-
setts; Joseph Earl Perry, Massachusetts Commissioner of
Banks; Charles F. J. Harrington, Massachusetts Commis-
sioner of Insurance; Daniel Bloomfield, Manager, Retail
Trade Board, Boston Chamber of Commerce; Edward W.
Gallagher, Acting Manager, Boston Better Business Bureau;
George W. Roberts, former member of Massachusetts House
of Representatives; Gregory D. Shorey, attorney of Boston.

Insurance Premium Financing.

The great bulk of .insurance premium financing in this
Commonwealth involves compulsory liability and property
damage insurance covering the operation of motor vehicles.
No interest whatever was indicated by persons attending
hearings in any excepting these two types of insurance.

Under the method generally used by companies engaged
in the business of financing insurance premiums the cus-
tomer makes a down payment, usually amounting to about
20 per cent of the premium being financed, and signs a note
for the balance plus a finance charge, which note contains
an agreement to pay the designated instalments and a
power of attorney authorizing the holder of the note to
surrender and cancel the policy of insurance upon default
of any instalment payment.

The prompt execution of this cancellation power in the
event of a default renders remote the possibility of loss to
the financing company. These companies usually procure
a large amount of accounts through brokers or agents who
deduct their commissions from the down payments.

While there is no adopted uniform financing rate among

I.
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the various companies, competition appears to have brought
rates within an approximately standard range.

The insurance financing business offers a convenience to
car owners by enabling them to procure compulsory lia-
bility insurance, the financing of their premiums and their
registration plates at one place and at one time. It appears
that the basic cause of the proposals for legislation arose
out of a decision of the Supreme Judicial Court of Massa-
chusetts, rendered on November 15, 1940, in the case of
Modern Finance Co. v. Holz, 307 Mass. 281, the construc-
tion of which raised a question in the minds of many per-
sons as to whether the methods generally used in the busi-
ness of financing insurance premiums might not be held to
conflict with the provisions of the Massachusetts Small
Loans Law found in General Laws (Ter. Ed.), chapter 140,
sections 96 to 114, inclusive. This question was settled by
the passage of chapter 158 of the Acts of 1941, which spe-
cifically exempted from the operation of the Small Loans
Act “any transaction which involves any note or other in-
strument evidencing the indebtedness of a buyer to the seller
of goods, services or insurance for a part or all of the pur-
chase price.”

The Commission was unable to obtain evidence of any
customer complaint concerning insurance premium financ-
ing. No dissatisfaction appeared as to the rates charged.
The relations between companies and customers have been
generally good. The business itself is an outgrowth of com-
pulsory motor vehicle liability insurance and accordingly is
comparatively novel in operation.

Conclusions and Recommendations as to Insurance
Premium Financing

The Commission has concluded that there is no need at
this time which calls for legislation affecting the business
of financing insurance premiums. The habitual need for
automobiles in the lives of the great cross-section of the
public, and the attendant prerequisite of compulsory lia-
bility insurance, has rendered it necessary for a large num-
ber of people to finance these insurance premiums on a
periodic instalment basis. The response of the public indi-
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cates that the business of financing insurance premiums as
it has developed and operates in this Commonwealth sup-
plies a medium of convenience to the public.

As the needs of the public grow, and as the operations
of these finance companies develop and change, it may be-
come advisable to legislate for the public good; it may at
some future time appear desirable to apply the “disclosure”
principle to the agreements involved, as now applied to
certain commodity instalment purchase contracts. See Gen-
eral Laws (Ter. Ed.), chapter 255, sections 11 to 13H.

We believe that these developments cannot fairly be an-
ticipated, but should be observed and followed by the De-
partment of Insurance and the Division of Loan Agencies
in the Banking Department, so that if conditions do arise
which may indicate that measures should be taken in the
public interest, these official departments could describe
such conditions and suggest remedies for the consideration
of the General Court.

11.
Instalment and Conditional Sales.

Instalment buying of the common commodities used
daily in the lives of the American people has progressively
become so habitual and ordinary as to now constitute an
institution and an essential element in our whole economy.
It is the institution which has enabled the large cross-
section of American people to use, enjoy and own articles
otherwise beyond their reach. The resulting increased
demand for such articles has in turn developed volume
production to a point which would be impracticable if
not inconceivable were it not for the instalment method of
buying.

Increased production has meant increased labor and
increased income; manv of these articles “bought on

time” have become essential in the employment and living
habits of the individuals. Thus with increased demands
and increased production the American standard of living
has been materially and substantially affected by the
common use of the instalment sale.
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Automobiles, household appliances, which include refrig-
erators, radios, sewing machines, plumbing and heating
equipment and other articles, clothing and jewelry, in the
order stated, appear to comprise the great bulk of instal-
ment purchases. At the close of the year 1940, according
to information of the Consumer Requirements Division
of the Office of Price Administration, there was in the
United States approximately four billion dollars of out-
standing instalment credit, divided roughly as follows:

Outstanding pInstalment „*Tr"

Credit. centa Se

It is interesting to observe what percentage of such
purchased for cash and what

Statistics of the National
ation, the National Bureau of
die Department of Commerce

ordinary commodities are
percentage on instalment
Automobile Dealers Assoc
Economic Research and
indicate the following approximations, based on sale
during 1940

c
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Instalment sales, with rare exceptions, are made with
the use of a written contract. While chattel mortgages
and leases are sometimes used, by far the most popularly
used contract is known as the “Conditional Sales Con-
tract.” The principal distinguishing characteristic of the
chattel mortgage contract is that title as well as possession
passes to the buyer when the contract is executed; under
a lease or conditional sales contract, although possession
passes to the buyer, title is retained by the seller until all
agreed payments are fully made. In one important partic-
ular all are similar, namely, the express right of the seller
to repossess the purchased article upon any default of the
buyer, and also usually in the event that the holder of the
contract has cause to believe that the indebtedness or
the article has become insecure. The contract contains the
promise of the buyer to pay all instalments w'hen due, and
may or may not be supplemented by a promissory note
as “evidence of the indebtedness.” The growing trend in
recent years has been to discard the use of such a separate
note.

It appears that a very large proportion of instalment
credit is extended through finance companies which either
operate independently or with some form of subsidiary
connection with dealers and retailers. In recent years the
volume of instalment credit financing by commercial banks
has progressively and appreciably increased. With the
exception of the larger national organizations, dealers and
retailers do not possess the resources or credit with which
to directly finance the volume of instalment sales they are
able to make. As a result finance companies and banks
have become a definite element in the instalment credit
field.

Though uniformity is lacking in the details involved in
the innumerable cases which transpire daily, in their essen-
tial steps practically all methods of financing of instalment
sales are similar.

The dealer or retailer is informed by schedules and rate-
charts of the rates and charges of financing agencies with
which he does business. He also has a supply of instrument
forms required by such agencies. When the seller makes
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an instalment sale, the buyer executes the required instru-
ments, makes his down payment and receives the purchased
article either immediately or after the financing agency is
satisfied with his credit. Then the seller transfers the
executed instruments to the financing agency and receives
in cash or liquid credit the balance due under the instru-
ments of contract, less any discount charge. Thereafter
the buyer makes payments either to the financing agency
(finance company or bank) or to the seller, according to
the arrangements of each case.

This functional appearance of the financing agency in
the instalment sale transaction constitutes what is referred
to in the resolve as “the business of buying conditional sales
agreements or lease agreements.”

Complaints and Abuses

Consistently with the procedure decided upon, the Com-
mission at everjr opportunity, in discussions, at hearings and
in reading literature, sought to obtain information as to
complaints and abuses arising out of or connected with
instalment selling. At this point it is fitting to state that
even a partial enumeration and description of conceivable
complaints and abuses which could occur in these respects
would run into a considerable narrative.

Almost without exception every type of complaint or
abuse disclosed to the Commission has emanated from one
general category, individual dishonesty. Where an un-
scrupulous, dishonest or greedy seller has desired to take
advantage of a gullible or unsuspecting buyer, the devices
and tricks which such a seller has been able to employ are
limited only by the bounds of human imagination and
ingenuity.

An enumeration of some of the practices of which we
have been told will bear out the conclusions appearing in the
preceding paragraph. This partial list is submitted.

“Borax houses.” This term has been usually applied to certain un-
scrupulous furniture dealers who purported to sell merchandise of good
quality, but delivered a poor quality or broken or defective merchandise
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and employed deceptive and irregular methods of forcing the buyer tc
keep and pay for it.

Misleading advertising
Overselling customers.
Concealing cash price.

purchases to the original contract
are subject to repossession as se-

Add-ons. That is, adding on later
that articles previously purchased

curity for later purchases.
m sale of repossessed merchandise,Seller arbitrarily determining value

resulting in inflated deficiency.
Over-quick repossessions.
Fictitious sales of repossessed good;
Purchase by the dealer of repossessed goods at alleged auction sale and

quick resale at substantial profit.
Auctions and sales of repossessed goods to friendly associates
Complicated and lengthy contracts
Cloudy and unclear contracts.
“Balloon notes.” This is a term applied where an instalment note

appears to call for moderate payments but actually the final payment is
grossly excessive, a fact usually discovered by the buyer when all but the
last instalment is paid.

Blank contracts. In these cases the contract is not completed or spaces
are not filled in when signed by the purchaser, or the purchaser is induced
to sign one or more “office copies,” and in each case the contract is later
filled in with inflated price, charges and payments.

Duplication of contracts enabling the dealer to discount the same con-
tract with two or more financing agencies.

Use of fluctuating rate charts. In these cases the dealer has charts with
differentrates, and misleads the purchaser by using a chart with a higher
rate than is understood by the purchaser.

Failure to place insurance where charged for.
Trick insurance, for example, where terms and type are unfavorable

or unfair to buyer.
Excessive insurance charges.
Fictitious and concealed charges, including service, investigation, mini-

mum, etc.
Basing finance charges on total price before crediting trade-ins
“Packs.” Dealer adds extra charges and retains the same when he dis-

counts the instrument, usually with the knowledge and consent of the
financing agency.

“Bonus,” “Rebate,” “Reserve,” “Kick-back.” Part of the finance
charge is returned by the financing agency to the dealer. A legitimate
purpose is an incentive to the dealer to minimize the risk and share in the
profit of good contracts. An abuse consists in their use by financing
agencies to attract accounts from dealers.

Separating note from conditional sale contract and negotiating it.
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Avoiding collection defencesby claim on note as “holder in due course.”
Denial of rebate on prepayment.
Inflated deficiencies
Hidden delinquency charges.
Gouging by inter-related companies.
Abuses by inter-related dealer, finance company and insurance agency

Massachusetts Statute;

The three principal statutes in Massachusetts which
relate to instalment and conditional sales are commonly
referred to and read as follows:

A. The Disclosure Law. General Laws (Ter. Ed,),
chapter 255, sections 11 to 13H, inclusive, as inserted by
chapter 509 of the Acts of 1939, and amended by chapters
285 and 468 of the Acts of 1941.

Conditional Sali

Section 11. Redemption in Case of Defaidt. —Except as otherwise
provided in sections fifty-five and fifty-six of chapter one hundred and
fifty-nine, if a contract for the sale of a motor vehicle or vehicles or any
other article or articles of personal property, in the form of a lease or
otherwise, is made on the condition that the title thereto shall not pass
until the purchase money has been fully paid, and the vendor upon de-
fault takes from the vendee possession of the property, the vendee, within
fifteen days after such taking, may redeem the property so taken, by
paying to the vendor the full amount then unpaid, with interest and all
lawful charges and expenses due to the vendor. (1939, 509, section 1,
approved August 12, 1939.)

Section 12. Requisites of Conditional SaleContract.—Each conditional
sale which includes one or more articles of personal property shall be
embodied in a single written contract, which contract shall contain the
entire agreement between the parties. Said contract shall specifically
set forth a description of the property to be sold to the vendee; the “total
timeprice ” thereof, which shall be captioned in print of not less than eight
point boldface type; the down payment; the amount of the finance
charge, which shah include the insurance premiums, if any; the net bal-
ance due from the vendee; and the number and amount of weekly,
monthly or other instalment payments. Where any insurance premium

is part of the total time price or finance charge, the vendor or his assignee

shall, within twenty days after execution of the contract, send or cause to

be sent to the vendee a policy or policies or certificate of insurance clear y

setting forth the exact nature of the insurance coverage. If such contract
does not substantially contain the subject matter as herein set forth, the
vendee shall have a valid defence against the recovery of all finance charges
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and fees exclusive of insurance premiums, in any action or proceeding to
enforce said contract. (1939, 509, section 1, approved August 12, 1939.)

Section 13. Copy of Contract to be Furnished Vendee; Payments to
he endorsed on Contract or Copy or set forth in Receipt. —A copy of every
such contract shall be furnished to the vendee at the time of its execu-
tion. When a payment is made by the vendee under the terms of any
such contract, on request of the vendee, such payment shall be endorsed
on the contract and on such copy and on any promissory note which is
evidence of the obligation of the vendee or set forth in a receipt given to
the vendee. Any such receipt shall include the amount of the payment
made and the balance due on the contract, with a specific identification

W of the contract to which the payment is applied. Failure of the vendor
through negligence to comply with any provision of this section shall
suspend his rights under the contract while such failure continues. (1939,
509, section 1, approved August 12, 1939; 1941, 285, approved May 19,
1941.)

Section 13A. Provision relative to Payments, etc., in Case of Repos-
ssion and (Sale. —No instrument evidencing a conditional sale of per-

sonal property shall be valid unless it contains a provision that, in case
of repossession and sale of such personal property for default in payment
of any part of the total time price, all sums paid on account of such price
and any sum remaining from the proceeds of a sale of such repossessed
personal property after deducting the reasonable expenses of such repos
session and sale shall be applied in reduction of such price, and that, if
the net proceeds of such sale exceed the balance due on such price, the
sum remaining shall be paid to the vendee; provided, that this section
shall not apply to an instrument evidencing a conditional sale of personal
property affixed or attached to real estate in any other manner than by an
electrical connection. (1939, 509, section 1, approved August 12, 1939.)

Section 138. Conditional Sale of Household or Personal Effects pro-

viding for Inclusion of Other Property as Security. —Any provision of a
written contract of conditional sale of household furniture, jewelry or
other household or personal effects at a price of less than one thousand
dollars which purports to provide for the inclusion of any personal prop-
erty, other than that sold for said purchase price, as security for payment
of such price or any part thereof shall be null and void; but the other pro-

visions of such contract shall not be affected thereby. (1935, 396, ap-
proved July 3, 1935.)

Section 13C. Demand of Payment and Statement of Amount due Pre-
An(fl<isite to Repossession of Household Effects. —Thirty days at least before
™taking possession of household furniture or other household effects for
default of the vendee in the payment of money under a contract of con-
ditional sale, the vendor shall demand in writing of the vendee or other-
person in charge of said furniture or effects the balance then due, and shall
furnish to said vendee or other person an itemized statement of the ac-
count showing the amount due thereon. If said vendee or other person
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can by the exercise of reasonable care and diligence be found by the ven-
dor, the fifteen days during which his right of redemption exists under
section eleven shall not begin to run until said demand has been made,
said statement furnished and said thirty days have expired. (1939, 509,
section 2, approved August 12, 1939,

Section 13D. No Penalty for Period of five Days afterDefault. —For
a period of five days after default by the vendee in the payment of any
instalment under a contract of conditional sale of personal property, the
vendee shall not be required to pay a late charge, collection charge or other
penalty to the vendor for such default. (1939, 509, section 2, approved
August 12, 1939,

Section 13E. Repossession of Personal Property Generally.—Except
otherwise provided in section thirteen C, whenever a vendee under a

contract of conditional sale of personal property is in default in the per-
formance of any condition in such contract, the vendor or his assigns may
take possession of the property in accordance with the terms of the con-
tract; but unless possession of the property can be obtained without
breach of the peace, it shall be taken only by legal process. (1939, 509,
section 2, approved August 12, 1939.)

Section 13F. Public Sale of Repossessed Property. —ln oasethevendor
or his assigns under a contract of conditional sale of personal property
takes possession of the property because of default by the vendee in any
of the terms of the contract, if the vendee has paid at least fifty per cent
of the total time price as set forth in such contract and so requests in
writing by registered mail addressed to the vendor or his assigns within
ten days after the date of repossession of the property by the vendor or

mpanying such request with the sum of ten dollars, to
be applied to the expense of the advertisement and public auction herein-
after referred to, a public auction shall be held within ten days after the
expiration of fifteen days following the date of the repossession of the
property. Publication of a notice of the sale shall be made, at least three
days prior to the sale, in a newspaper published in the city or town where
the property is to be sold, or if there is no newspaper in such city or town,
then in a newspaper published in the county where the property is to be
sold. Any sum remaining from the proceeds of such sale after application
to the indebtedness of the vendee in accordance with the terms of the con-
tract shallbe paid to the vendee. The vendee shallbe liable to the vendor
or his assigns for any deficiency. (1939, 509, section 2, approved August
12, 1939

Section 13G. Penalty for 1 iolation of Sections 12, 13, 13D-13F.—
Violation of any provision of section twelve, thirteen, thirteen D, thir- w
teen E or thirteen F shall be punished by a fine of not less than one hun-
dred nor more than five hundred dollars. (1939, 609, section 2, approved
August 12, 1939.)

Section 13H. Exemptions from Provisions of Foregoing Section.
Sections twelve, thirteen, thirteen A, thirteen D, thirteen E, thirteen 1
and thirteen G shall not apply to conditional sales of textile machinery
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or of other machinery used in manufacturing, or of seats for theatres,
halls, parks and places of public assembly, or of parts, accessories, appli-
ances or equipment for any of the foregoing, or to any contracts, leases,
receipts or other instruments evidencing or affecting such conditional
sales or to therights, duties or obligations of the parties to such contracts,
leases, receipts or other instruments. (1941, 468, approved July 14,
1941.)

B. Conditional Sales of Fixtures, Portable Buildings and
Articles Wrought into Real Estate. —• General Laws, chapter
184, section 13.

Section 13. Conditional Sales of Fixtures, Portable or Sectional Build-
ings, etc.: Notice; Contents, Recording. —No conditional sale of heating
apparatus, plumbing goods, ranges, buildings of wood or metal construc-
tion of the class commonly known as portable or sectional buildings,
elevator apparatus or machinery, or other articles of personal property,
which are afterward wrought into or attached to real estate, whether they
are fixtures at common law or not, shallbe valid as against any mortgagee,
purchaser or grantee of such real estate, unless not later than ten days
after the delivery thereon of such personal property a notice such as is
herein prescribed is recorded in the registry of deeds for the county or
district where thereal estate lies. The notice shallbe signed by the vendor
or a person claiming under him and shall contain the names of the con-
tracting parties, the name of the record owner of the real estate at the
time of recording the notice, the fact that it is agreed that title to such
personal property shall remain in the vendor until the purchase price is
paid, the terms of payment, including the date on which the final pay-
ment will become due and the amount of such purchase price remaining
unpaid, and descriptions sufficiently accurate for identification, of such
real estate and the personal property delivered or to be delivered thereon.
If the sale is of several articles for a lump sum greater than the value of
the personal property delivered or to be delivered on the real estate, the
notice shall also state such lump sum and such value.

No conditional sale of which notice is recorded under this section shall
be valid as against any mortgagee, purchaser or grantee of such real
estate for more than ninety days after the date on which the final pay-
ment will become due as set forth in said notice, unless the vendor or some
person claiming under him shall, within said ninety day period, cause to
be recorded in the registry of deeds for the county or district where the
real estate lies a statement signed and sworn to by him or by some person
in his behalf, giving a Just and true account of the amount due him, with
all justcredits, the names of the contracting parties, and the name of the
record owner of the real estate as given in said notice.

Both the original notice and any subsequent statement of account here-
inbefore provided for shall be indexed in the registry of deeds under the
name of the record owner of such real estate as appearing in said notice,
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and a release of title in any such article of personal property may be re-
corded at any time. (1937, 112, approved March 19, 1937; 245, approved
April 29, 1937.)

C. Criminal Law as to Selling and Concealing Property
Under Conditional Sale. —General Laws, chapter 266, sec-
tion 87.

Section 87. Sale, etc., of Personality Held on ConditionalSale.—Who-
ever, being in possession of personal property received upon a written and
conditional contract of sale, with intent to defraud, sells, conveys, con-
ceals or aids in concealing the same before performance of the conditions
precedent to acquiring the title thereto, shallbe punished by a fine of not
more than one hundred dollars or by imprisonment for not more than
one year. (1870, 261; P. S. 203, section 74; R. L. 208, section 73.)

Statutes of Other States.
The States which have enacted broad special laws relating

to the regulation of instalment sales of consumer durable
goods have generally followed one of two methods, namely:

1. Licensing and Supervision by Administrative Agencies
In this class we find

Indiana. Licensed persons, firms and corporations
purchasing retail instalment contracts from retail sellers

(unless a bank or trust com-
piler on the security of retail

doing business in the State or
pany) making loans to a retail
instalment contracts.

Maine. Licensed persons
cepting banks), financing time

firms and corporations (ex-
hales of motor vehicles.

Maryland. —• Licensed persons, firms and corporations
(excepting banks) engaged in business as a sales finance
company.

Wisconsin. Licensed motor vehicle dealers, salesmen,
sales finance companies, manufacturers, factory branches,
distributors, distribution branches, factory representatives
and distributor representatives.

2. Disclosure and Statutory Prohibitions. No Official
Administrative or Regulatory Body. ■— In this class we find
the following:

Massachusett
Michigan.
New York.
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There is an excellent discussion of the comparative fea-
tures of these two general statutory methods of regulation
contained in the preliminary draft of a comparative analysis
of instalment selling legislation prepared in May, 1942, by
the Department of Consumer Credit Studies of the Russell
Sage Foundation. Space does not permit an extensive
discussion of these two statutory approaches. Under the
licensing and administrative supervision method, varying
broad degrees of definition, rule and regulation making and
enforcing are delegated to a public officer or department.
Under the disclosure and express statutory prohibition
method the statute requires each contract to contain cer-
tain definite information concerning price, payments, terms,
etc., in indicated bold face type, and prescribes further
requirements as to redemption, repossession, insurance, re-
ceipts, security enforcement sales, supplying of contract
copy to the purchaser, and other measures designed to
enlighten and protect instalment purchasers.

Russell Sage Foundation.
The Russell Sage Foundation, a well-known and heavily

endowed organization, has devoted considerable study and
research over a period of years to the subject of instalment
purchases and consumer credit. This Foundation favors
the licensing and administrative supervision method of ap-
proach, and to this end proposes a uniform statute in all
States. Its proposals go much further in the detail of regu-
lation than the statutes of any of the States which have
adopted this approach.

The policy of that organization in describing the merits
of its proposals, as demonstrated by all its representatives,
is one of co-operation and helpfulness. It aims to create
legislative interest in the subject.

It is interesting to note that all of the "licensing and
administrative supervision” States, as well as the Russell
Sage proposed uniform law, adopt and enforce the “dis-
closure” method in regulating instalment sales. In this
connection a chart which we borrow from the Russell Sage
preliminary draft serves to give a quick and clear compari-
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son of the application of the “disclosure” method among
the various States mentioned, including Massachusetts,
England, where the “Hire-Purchase Act” vests broad dis-
cretionary powers in county courts, and the proposed Russell
Sage bill. We quote this chart as follows:
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Regulation W.

This regulation of the Board of Governors of the Federal
Reserve System was adopted on August 21, 1941, pursuant
to order of the President issued August 9, 1941. Many
amendments to Regulation W have been promulgated from
time to time.

self with consumers’ durable
the operational object and

Regulation W concerns it
goods and services. Briefly
effect of Regulation W have been to increase cash and in-
stalment payments and to decrease the instalment period
in practically all purchases of durable consumer goods.

The underlying reason for the institution of Regulation
W can be observed in its principal objectives, namely, to
control inflation and to divert productive resources to the
defense and war effort. Because we feel that the necessity
for such a stringent measure evidences the immeasurably
essential importance of the institution of instalment credit
of consumers durable goods in the entire American economy,
and that this importance is readily appreciated when ex-
pressed in an historical document of the highest order, we
wish to quote the preamble of the President’s Order of
August 9, 1941, as follows:

EXECUTIVE ORDER.

Regulation of Consumer Credit.

Declaration of Necessity and Purpose.
Whereas, A large volume of credit is being devoted to financing and re-

financing purchases of consumers’ goods and services through extensions
of credit that usually are made to individuals, and, to a large extent, are
on an instalment payment basis; and

Whereas, The conditions under which such credit is available have ar
important influence upon the volume and timing of demand, not only
for the particular goods and services purchased on credit but also for
goods and services in general; ar

Whereas, Liberal terms for such credit tend to stimulate demand for
nsumers’ durable goods, the production of which requires materials,

skills and equipment needed for national defense; and
Whereas, The extension of such credit in excessive volume tends tc

generate inflationary’ developments of increasing consequence as the
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limits of productive capacity are approached in more and more fields,
and to hinder the accumulation of savings available for financing the
defense program; and

Whereas, The public interest requires control of the use of instalment
credit for financing and refinancing purchases of consumers’ durable
goods, the production of which absorbs resources needed for national
defense, in order (a) to facilitate the transfer of productive resources to
defense industries; (6) to assist in curbing unwarranted price advances
and profiteering which tend to result when the supply of such goods is
curtailed without corresponding curtailment of demand; (c) to assist in
restraining general inflationary tendencies, to support or supplement
taxation imposed to restrain such tendencies, and to promote the accumu-
lation of savings available for financing the defense program; (d) to aid
in creating a backlog of demand for consumers’ durable goods; and (e)
to restrain the development of a consumer debt structure that would
repress effective demand for goods and services in the post-defense period;
and

Whereas, In order to prevent evasion or avoidance of this order and
such regulations as may be prescribed to effectuate its purposes, means
should also be available for regulating the use of other instalment credit
and other forms of credit usually extended to consumers or on consumers’
durable goods; and

Whereas, It is appropriate that such credit be controlled and regulated
through an existing governmental agency which has primary responsibili-
ties with respect to the determination and administration of national
credit policies:

A'o)c, therefc

The Commission fully appreciated that contemporary
with its existence many influences which could not have
been anticipated served to interrupt the normal course of
matters related to instalment credit. Regulation W, pre-

war and war conditions, g
employment and wage§, more
sumers, these and some othe
all averages, and diverted i
factor which has grown to be
With due consideration, it wa
that the existence of these t

■arcity of goods, increased
money in the hands of con-

r abnormal conditions upset
general consciousness of the
an essential in American life.
the Commission’s judgment
mporary influences and the

resulting hiatus in the normal course of things, furthered,
rather than hindered, the realistic observance of conditions
and the opportunity to form sound judgment in its con-
clusions and recommendations.
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Scope of Statutory Regulation.

It is accepted on all sides that statutory regulation of
instalment credit transactions should be confined within
certain limits relating generally to the class of goods or
services, the class of suppliers, the class of consumers, and
the price.

The class of goods includes consumer durable goods and
services such as are generally in demand and use by the
retail-buying public. It excludes soft goods and inexpen-
sive articles such as are generally sold in department stores
for cash or on charge accounts.

The class of suppliers includes those enterprises in which
instalment sales of consumer durable goods are a usual part
of or materially related to their operations.

The class of consumers includes the ordinary retail buy-
ing public.

The price limit is directed to confining regulation to the
transactions contemplated in the need for regulation.

By these limitations, regulation is not intended to inter-
fere in numerous business and commercial transactions, nor
in unsecured credit sales, nor in sales of high-priced com-
modities outside of general public demand. New York
exempts goods sold for business and commercial use. Query
arises as to purchases of machinery, scales, refrigerators
and like articles by small shopkeepers. New York and
Indiana deal only with sales under 81,500. The English
Hire-Purchase Act has a general limit of $5OO, and special
limits of $250 in sales of motor vehicles, and $2,500 in sales
of livestock. As observed before, the statutes of Michigan,
Maine and Wisconsin deal only with motor vehicles, and
Maryland covers only financing companies. Specific Massa-
chusetts exclusions appear in the disclosure statute, particu-
larly in section 13H.

Conclusions as to Instalment and Conditional Sales.
In our discussion of complaints and abuses we enumer-

ated some tricks and devices which have been effected
through the evident motive of dishonesty. The possibility
of use of such and limitless other deceits and the proba-
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bility of their use by the dishonest and unscrupulous are
too obvious to require direct evidence for proof of actual
use. If every such trick and device now known could be
expressly prohibited by law, as many more of equal guilt
could be conceived in their place.

It is our studied belief that the operators who engage in
these and other manifestations of dishonesty and greed
constitute a small minority in the cross-section of the in-
numerable businessmen and enterprises whose businesses
involve or encounter the use of instalment credit.

We observe that the Massachusetts Legislature by the
enactment of sections 11-13 H of chapter 255 of the Gen-
eral Laws, quoted above, has already rendered impracti-
cable many of those practices which have been more often
the subject of complaint. This statute, in section 12, pro-
vides for simple clarification in the most important provi-
sions of the contract and the furnishing of insurance policies
or certificates to the purchaser. It confines the time-pur-
chase agreement to a single written contract and requires
the immediate furnishing of a copy of the contract to the
purchaser. It informs the purchaser of his redemption
rights. It requires application of payments after reposses-
sion sale and payment of any surplus to the purchaser. It
outlaws late charges, collection charges and penalty charges
for a period of five days after any default by the purchaser.
It provides against strong-arm methods of repossession.
It gives the purchaser the right to have repossessed property
sold at public auction in any case where he has paid at
least 50 per cent of the total time price. In the case of
household furniture and effects, as a condition precedent
to repossession, the statute requires at least thirty days’
demand in writing, including an itemized statement of the
account in default and the balance due thereon. Add-ons
are not possible by virtue of the “single written contract”
requirement.

There are certain types of abuses which we believe can
be mitigated only by education. The need for education
cannot be overemphasized. It is a singular fact that every
person of experience in the field of consumer credit with

Education
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whom we have had discussion experts, government offi-
cials and others who have given study to the subject has
emphasized the importance and need of education in solv-
ing the problems associated with instalment sales. Many
have said that adequate education alone would be the
entire solution.

The Commission recognizes and emphasizes the effective-
ness of education in the avoidance of difficulties and troubles
that can arise as a result of unwise indulgence in instalment
purchasing. Every available method of education is desir-
able and effective, by means of the press, radio, pam-
phlets and in the classrooms. Since instalment buying has
become an ingredient in the lives of the cross-section of
our people, we are convinced and strongly urge that the
subject of consumer credit and instalment buying should
be given a special place in the curricula of our schools.
We know that the Massachusetts Department of Education,
local school committees and educators generally have
been alert to this need, and considerable progress has been
developed. The Commission considers this progress com-
mendable, and urges that the subject be given a more
specialized place in our teaching system.

In this connection it should be observed that many
organizations, including governmental departments, uni-
versities, research bureaus, publishers and business enter-
prises, as well as individual authors, have issued educational
books and pamphlets for the purpose of disseminating in-
formation concerning instalment credit. Much good has
been and continues to be done in these channels. One of
the best known of these organizations, the Poliak Founda-
tion of Newton, Massachusetts, through its director, Dr.
William Trufant Foster, supplied the Commission with
excellent specimens of such educational literature, and
has been generously co-operative and helpful

Small Loans.
On many occasions in the course of our hearings and

tudies we have observed a tendency to intermix the princi-
ples of small loans and instalment sales. While the genus
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of purpose of the statutes governing small loans and the
statutes governing instalment sales may be similar, each
of these subjects by history and nature is of separate species.

“Small loans” concern the borrowing of small amounts
of money, up to $3OO under most statutes, by a limited
class of people. The small loan statutes are directed to
protecting those who, at the disadvantage of pressing-
need and circumstances, must borrow a single commodity,
namely, money. The essence of protective regulation is
in the fixing of rate ceilings on given, identifiable, basic
sums of money. For our purposes, whether or not money
is a “commodity” is immaterial argument. Money is a
special, universal thing of set value. The isolation and
treatment of the small loan principle continues to be so
progressively productive of benefits to the affected people,
and of satisfaction to public officials and the general public,
that the misapplication of that principle to a condition or
subject not within its natural contemplation would neces-
sarily be a serious backward step.

“Instalment credit,” on the other hand, has no special
confines as to amounts, classes of people, commodities,
needs or circumstances. To talk of “rates” necessarily
calls for talk of profits. Rate ceilings necessarily mean
profit ceilings. It is the strong conviction of this Commis-
sion that in the consideration of abatement of any evils
which may be found in the field of consumer credit affecting
durable consumer goods, the confusion of “small loans”
and “installment sales” will obstruct the view, the remedy
and the benefits.

Enforcement of Existing Laws

In respect to laws the aim of which is to insure public
protection, it is self-evident that a few simple laws rigidly
enforced accomplish considerably more good than laws so
extensive in their contemplation and operation as to be
incapable of any but a partial degree of enforcement. We
have found that our existing Massachusetts laws have
been effectively enforced. Our courts have consistently
enforced the applicable statutes in letter and intent. State
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and other official departments to which justified complaints
have been directed have insisted on adjustments and have
advised complainants of their enforceable rights. Legal
Aid Societies and other altruistic associations have given
effective assistance where cases of statutory violations have
come to their attention.

In reviewing the conditions that have been described and
advanced as constituting the urgency or need for statutory
regulation, and one or more of which have been the subject
of actual or proposed legislation, many can now be elim-
inated as already controlled by existing Massachusetts
laws. The following are submitted (“Disclosure Law”
refers to General Laws, Ter. Ed., sections 11 to 13H
inclusive):

1. Blank or incomplete contracts. Disclosure Law, especially sections
12 and 13.

2. Cloudy and unclear statement of price, finance charge and payments.
Disclosure Law, especially section 12.

3. Balloon payments. Disclosure Law, especially section 12.
4. Forcible entry for repossession. Disclosure Law, section 13C.
5. Add-ons. Disclosure Law, section 12, single written contract re-

quirement.
6. Delinquency charges. Disclosure Law, section 13D
7. Repossession. Disclosure Law.
8. Redemption. Disclosure Law.
9. Surplus after repossession and sale. Disclosure Law.

10. Auction sales. Disclosure Law, especially section 13F.
11. Accounting and receipt of payments. Disclosure Law, especially

section 13.
12. Recording of conditional sales of fixtures and articles wrought into

real estate. General Laws, chapter 184, section 13.
13. Concealing property covered by conditional sale contract. General

Laws, chapter 266, section 87.
14. Wage assignments. General Laws, chapter 154, sections 1 to 7,

inclusive.

It is the consensus of the members of this Commission
that the practicable means of control of some of the condi-
tions so described and advanced does not appear to be
through statutory prescription. Education would seem
to be the only effective cure under our form of economy
and government. Examples are as follows:
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1. Overextension of Credit. The remedy offered is to
provide a limited time in which a purchaser may change his
mind and return the goods “after the intoxicating effect of
super-salesmanship has subsided.” This is permitted under
the English Hire-Purchase Act after one half the contract
price is paid, and is recommended in the proposals of the
Russell Sage Foundation after one third of the price is paid.

2. Advertising Regulation. —We have not found con-
ditions to exist in this Commonwealth which warrant legis-
lative regulation.

3. Forfeitures of Deposit. This condition arises where
goods are laid aside for a prospective buyer while he makes
instalment payments to accumulate the necessary down
payment. This method has not become popular in this
State.

4. Deficiency Claims and Suits. ■— The remedy which has
been suggested is to limit recovery of the contract holder
to the repossession of the pledged articles. While this device
would place an unscrupulous dealer at the mercy of an
innocent purchaser, it would likewise place the innocent
dealer at the mercy and whim of every purchaser. In such
case it is inconceivable that any volume of instalment credit
with moderate down payment would any longer be extended.
If the instalment sale institution as wr e find it contains any
benefits to our economy and living standards, these benefits
would depart with the necessary extinction of the institution
itself.

The Commission recognizes that overextension of credit
and deficiency claims and suits have been the sources of
many of the onerous troubles which spring from instalment
purchasing of articles which the purchasers in fact cannot
afford. It is realized that if substantial down payments
could be made compulsory, most of these troubles would
disappear. This is borne out in the experience which has
followed the requirement under Regulation W, that at least
one third of the purchase price of most commodities be paid
in cash. Member Ratal of the Commission strongly urged
the advisability of adopting in our statutes the “one-third
down payment” feature of Regulation W, and desired the



HOUSE —No. 1488. [Mar.34

recording of his conviction that the resulting elimination of
overselling would provide relief to those people who would
otherwise commit themselves to lasting obligations beyond
their ability to pay, and also would place the definite re-
sponsibility and risks of overselling directly upon the mer-
chant. Mr. Batal also desired to be recorded in favor of the
Russell Sage Foundation proposal which permits the pur-
chaser to return the goods and terminate the contract at
any time after one third of the purchase price is paid, in the
conviction that deficiency claims would thus be eliminated
with corresponding relief to the buyers.

The Disclosure Statute Idea.
The disclosure statute idea and its remedial efficacy have

been commended and sanctioned by all who have shown
interest in the subject of instalment credit. The Massachu-
setts disclosure statute is working well. The idea is adopted
on every side, where official administration is the rule, by
the Russell Sage proposals, under Regulation W, and in all
philosophies and approaches which we have heard. The
theory is not new; it is as old as statutory law.

The disclosure idea is analogous to the spotlight of
publicity, in substance and in effect. It minimizes the
opportunity of shadiness and deceit. It seeks to equalize
advantage between buyer and seller. It operates to make
the buyer aware of the facts and responsibilities of his
undertaking. It enables the buyer to compare the relative
merits of competing houses and systems. It invalidates
onerous conditions and incorporates fair conditions in exe-
cuted contracts. It recognizes the intelligence of the great
cross-section of the buying public. Of great importance,
it is fair to all parties concerned.

Whether or not there is justification for the considerable
and growing antipathy to regulation and law-making by
administrative bureaus, it is the conclusion of this Com-
mission that in seeking the solution of problems which arise
in the broad and dynamic field of consumers’ instalment
credit, the best interests of the people of Massachusetts,
consumer and business men alike, will not be served by the
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adoption of the licensing and administrative regulation
approach.

In alternative, the Commission has concluded that as
further conditions appear which warrant legislative action,
remedy should be sought in the development and extension
of the Massachusetts disclosure statute or by direct statu-
tory prohibition.

Specific Conditions not covered bt Existing Massa-
chusetts Statutes.

Proponents of bills which have been filed with and con-
sidered by our Legislature in recent years argue that certain
conditions .remain to be dealt with by statutory enactment.
The Commission has given consideration to these argu-
ments and conditions and believes that all are referred to
in the following paragraphs;

1. Prepayment Allowances. — Complaints in this category
usually arise where the buyer who desires to make a sub-
stantial payment before due, and expects a corresponding
allowance in time-payment charges, did not know that the
contract did not provide for such an allowance. We believe
this condition could be rectified by extension of the dis-
closure statute.

2. Dealers’ Participations. These include packs, rebates,
reserves, bonuses and kick-backs. The Federal Trade
Commission, in a report to Congress, concluded that
“packs” would “largely be prevented if automobile pur-
chasers were so instructed that they could compute the
finance charges themselves.” We believe the extension
of the disclosure statute to be the most practicable remedy
to complaints in this category.

3. Inter-relation of Insurance and Instalment Selling
Businesses. — We believe that more particularization of
insurance charges in the conditional sale contract would
materially reduce this complaint. In addition, it should
be realized that the conduct of the various aspects of the
insurance business is presently covered by our insurance
laws which have broad application in restraining inequitable
practices.
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4. Insufficient Disclosure of Time Payment Charges.—
The Massachusetts disclosure statute, in section 12, requires
the statement of the total time price, the down payment,
the total finance charge, including any insurance premiums,
the net balance and the number and amount of weekly,
monthly or other instalment payments. For a comparison
of the disclosure requirements of Massachusetts with those
of other jurisdictions, reference may be made to the Russell
Sage chart heretofore quoted. Various proponents urge
that additional detail should be required to be specifi-
cally stated in the contract. Such additional specifications
include statement of cash price, interest rate, amount of
interest, investigating charge, service charge, other stated
charges, seller participations, prepayment allowances, de-
linquency charges. It cannot be fairly disputed that the
buyer is entitled to know every material element in the
contract provided for his signature. While we appreciate
that an overabundance of specifications could remove the
attraction of the more vital items, disclosure being fair
to all parties, we believe that some addition can be made
under the Massachusetts disclosure statute and will so
recommend.

We fully appreciate that various practical burdens and
difficulties must be taken into consideration and weighed
against the objects sought. We are informed, for example,
that a separate computable insurance charge is not attrib-
utable to each time-sale, but that an average insurance
expense has been used as a cost element in the process of
arriving at a competitive finance charge; also that an
interest charge or rate, as such, is not used as a cost-element
in that process. Dealer participations, where legitimately
used, may be indeterminable in advance, and generally
may not be capable of the simplicity of description necessary
to be of any “disclosure” value to the purchaser. To be
fair to the reputable merchants and financing agencies, and
lest the disclosure statute be rendered impracticable or its
benefits be denied by its very weight, the actual workability
of additions to it must be carefully considered before
adoption.
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There should be no penalty for honest error or technical
omission directly or indirectly arising out of the complica-
tions or excess of prescribed detail. This question must be
considered and decided in fairness to all concerned: Is it
better to require a statement of essential and basic detail
which will enable the buyer to compute any other detail
which he deems material, or to place the burden of com-
putation and statement of such other detail upon mis-
cellaneous clerks and employees of the merchants for
whose errors or clerical and arithmetical deficiencies the
statutory penalties of non-compliance may be invoked
against the merchant and any contract holder?

In this connection there arises the suggestion of uniform
forms of instalment sales contracts. This Commission has
been agreeably impressed by the efforts and results of
the New York Conference on Installment Selling. That
organization was created in 1940 by a group representing
the major retail trades engaged in instalment selling and
in other forms of consumer credit, as well as representatives
of certain social and quasi-public agencies. The organiza-
tion developed wide interest, and in October, 1941, pub-
lished simple suggested forms of conditional sales contract
and chattel mortgage. We are informed that these uniform
forms have been widely accepted, and their introduction
and use have produced general satisfaction. So far as this
Commission is able, it emphatically urges that similar
groups in Massachusetts emulate the motives and con-
structive action of the New York Conference group.

5. Possibilities of Misuse of Separate Notes. —• The argu-
ment against the use of promissory notes in the making of
conditional instalment sales rests in the objection that in a
claim or suit upon a negotiable note in the hands of a holder
in due course, the buyer cannot defend by showing breach
of contract on the part of the seller.

While a buyer, if he were sued by the original seller for
whom he executed a conditional sale note, could show in
defence that the seller did not keep his warranties, that
the merchandise was damaged or not fit for use or did not
conform to the show-room sample or other such conditions,
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and thus avert an unjust judgment against him, he could
not avail himself of such defences if a holder in due course
who had purchased the note from the seller should bring
suit. It seems clear that the use of notes is permissible
under the Massachusetts disclosure statute. Section 13
of chapter 255, as amended by chapter 285 of the Acts of
1941, permits instalment payments to be receipted “on
any promissory note which is evidence of the obligation
of the vendee.”

The simple promissory note is perhaps the most im-
portant instrument in our whole commercial structure.
Any material interference with its use risks the danger of
serious obstruction in the ordinary free flow of commerce
and in the customary operation of commercial enterprise.
Experience having demonstrated that conditional sales
contracts are good investable paper, the growing trend, as
stated previously, has been to dispense with the separate
note. The state enforcement officers whom we have con-
sulted do not find the misuse of separate notes to be a source
of noticeable trouble. With certain exceptions under the
Maryland act, notes are not prohibited in the statutes of
the other States which we have examined. Its use is
specifically authorized in some of these statutes.

It is our conclusion that the opportunity of further
growth and development of the instalment credit institu-
tion must be afforded, and further treatment by the courts
experienced, before out statutes can soundly undertake to
outlaw or restrain the use of promissory notes in connection
with instalment sales.

In the meantime, since so many serious legal and constitu-
tional issues will necessarily be encountered and involved
in any material changes in the Negotiable Instrument Law
(General Laws, chapter 107) and the law relating to negoti-
able instruments found in the innumerable decisions of
courts of last resort, we believe it to be wise and expedient
that further study of these matters should continue. We
have in Massachusetts a body of experienced jurists which
we consider ideal for this purpose, namely, the Judicial
Council. It is our further conclusion and recommenda-
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tion that the questions of legality and constitutionality of
statutory prohibition or restraint of the use of promissory
notes in instalment sales transactions should be referred
to the Judicial Council for study and report.

6. Rate Ceilings. ■— As a general principle, every instal-
ment sale of an article assumes an ultimate total price in
excess of the cash price, because of the addition of carrying
and finance charges. There is no uniformity in the rates of
such charges. Although we have exhausted every effort,
we have been unable to find any sound criterion with which
to decide or propose that rates are fair or unconscionable
within or without certain margins. The 1935 Massachusetts
Special Recess Commission made a special survey of rates
at that time. Its report (House, No. 400, January, 1936),
as well as the report of the 1935 Committee on Consumer
Credit, contain a number of detailed schedules which were
prepared after exhaustive survey made by thirty law stu-
dents. Reference to these schedules will show the extensive
spread ofrates, with the varying circumstances of each case.

Where a seller carries his own instalment promises with-
out the use of a financing agency, there arises the question
whether a person may not sell an article at a certain price
for cash or at a higher price for part cash and part promise;
could he not have sold the article at the higher price even for
cash; may he not be willing to sell on instalment to one
man, or, in given circumstances, at one gross price, and to
another man, or in different circumstances, at a greater
gross price?

The issue regarding rates appears to have emphasis only
where financing agencies intervene. Herein 'the instalment
charges necessarily contemplate the inclusion of operating
profit to the agency, whether finance company or bank.
With the growth in popularity of the instalment sale insti-
tution, a large number of well-known and often nationally
operating companies as well as banks have entered the
instalment financing field. They advertise extensively and
are generally well known. The element of competition has
brought about a lowering and an approximate standardiza-
tion of their rates, and we have everv belief that this influence
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will continue. The growing participation of well-known
financing institutions in this field, and the competitive effect
on the smaller reputable finance companies, has consistently
diminished the proportion of instalment financing serviced
by short-lived and. shady operators.

None of the statutes examined have established rate
ceilings. By administrative regulation in Indiana and Wis-
consin certain ceilings have been attempted. In the former
case the regulation affects new merchandise, excepting com-
mercial motor vehicles, having a debt balance of over $lOO.
In the latter, affecting motor vehicles only, “unreasonable
or unconscionable” rates are ordered to constitute “unfair
trade practises.” Serious constitutional objections have
been ever present in every consideration of statutory rate
fixing in the field of commodity credit.

On the subject of statutory rate fixing and regulation,
again it is our conclusion that considerable growth and
development of the instalment credit institution must be
afforded, and much more judicial and general experience
observed, before statutory rate regulation fairly or soundly
can be decided upon.

The divergent philosophies do agree in the principle that
the time-sale charges should be prominently displayed and
clearly expressed in the written contract so that the buyer
can readily understand them. "When this is done the buyer
is enabled to compare the cost elements with competitive
and other standards. He can better appreciate the burden
to be undertaken and compare value with the real total
cost of the article involved.

Accordingly it is the conclusion of this Commission that
any statutory treatment of rates in the field of consumers
instalment credit should be confined to the principle of dis-
closure.

Recommendations.
In line with the foregoing conclusions this Commission

offers three recommendations, as follows;
I. Education. The official departments of state and

local communities, charged with the supervision and de-
velopment of our educational system, should devote a con-
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centration of attention to the important subjects of con-
sumer credit and instalment purchases of consumer goods
and services. This effort should be supplemented by the
greatest possible dissemination of understandable informa-
tion on the subject by social, quasi-public and private
interests.

11. Voluntary Regulation. A definite program should
be undertaken and followed through by representatives of
the major retail trades and financing agencies in Massa-
chusetts, the businesses of which involve instalment sales,
emulating the purpose and objects of the New York Con-
ference on Installment Selling, namely, education, fair laws,
self-regulation and the adoption of clear and just forms of
contracts and agreements.

111. Extension of Disclosure Statute. The Commission
recommends that further specific information be required
by the terms of the Massachusetts Disclosure Statutes
through the clear statement of cash price; the subdivision
of charges; the identification of insurance; dealer partici-
pations, if any; the financing agency interest rate where
an interest rate is in effect; prepayment allowances, if any;
whether a promissory note is used in connection with the
contract.

Drafts of Legislation

Legislation is not deemed necessary in pursuance of the
foregoing recommendations as to education and voluntary
regulation. Since the form of legislation as to the exten-
sion of the disclosure statute will depend upon the extent
and quantity of detail which may be decided upon after
consideration of advisability and practical burdens and dif-
ficulties, a single, final draft of legislation cannot now be
submitted. The Commission stands ready to prepare such
a final draft at the convenience of the Legislature and its
committees. The drafts submitted herewith are therefore
not intended to be final or alternative, but merely as illus-
trations or models, which may facilitate the final drafting
of legislation when detail is determined.
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*In the Year One Thousand Nine Hundred and Forty-Three.

An Act relative to contracts of conditional sale of

PERSONAL PROPERTY

Be it enacted by the Senate and House of Representatives
in General Court assembled, and by the authority of the same,
as follows:

1 Chapter two hundred and fifty-five of the General
2 Laws is hereby amended by striking out section twelve,
3 as appearing in section one of chapter five hundred and
4 nine of the acts of nineteen hundred and thirty-nine, and
5 inserting in place thereof the following:
6 Section 12. Each conditional sale which includes one
7 or more articles of personal property shall be embodied
8 in a single written contract, which contract shall con-
-9 tain the entire agreement between the parties. Said

10 contract shall specifically set forth, captioned in print
11 of not less than eight-point boldface type, in stated
12 order, the following: a description of the property to
13 be sold to the vendee; the cash price thereof; the down
14 payment; a description of property to be traded in,
15 if any, and the trade-in allowance therefor; other credit
16 allowances, if any; the difference between the cash
17 price and the aggregate of down payment and allow-
-18 ances, if any; a description of each type of insurance
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19 and the corresponding insurance premium; a descrip-
-20 tion of each charge and the corresponding amount
21 thereof; the rate and amount of the interest charge,
22 if any; the total amount of finance charges; a descrip-
-23 tion of dealer participations, if any, and the amount
24 thereof if established; the “total time price;” the net
25 balance due from the vendee; the number and amount of
26 weekly, monthly or other instalment payments; a de-
-27 scription of all delinquency charges, if any; a descrip-
-28 tion of all prepayment allowances, if any; and, if any
29 promissory note is to be executed in the transaction,
30 a statement that a promissory note or notes, as the case
31 may be, are being executed in connection with the
32 contract. Where any insurance premium is part of the
33 total time price or finance charge, the vendor or his
34 assignee shall, within twenty days after execution of
35 the contract, send or cause to be sent to the vendee a
36 policy or policies or certificate of insurance clearly set-
-37 ting forth the exact nature of the insurance coverage.
38 If such contract does not substantially contain the sub-
-39 ject matter as herein set forth, the vendee shall have a
40 valid defence against the recovery of all finance charges
41 and fees, exclusive of insurance premiums, in any action
42 or proceeding to enforce said contract.
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In the Year One Thousand Nine Hundred and Forty-Three.

An Act relative to contracts of conditional sale of

PERSONAL PROPERTY

Be it enacted by the Senate and House of Representative,
in General Court assembled, and by the authority of the same
as follows:

1 Chapter two hundred and fifty-five of the General
2 Laws is hereby amended by striking out section twelve,
3 as appearing in section one of chapter five hundred and
4 nine of the acts of nineteen hundred and thirty-nine, and
5 inserting in place thereof the following:
6 Section 12. Each conditional sale which includes one
7 or more articles of personal property shall be embodied
8 in a single written contract, which contract shall con-
-9 tain the entire agreement between the parties. Said

10 contract shall specifically set forth, captioned in print
11 of not less than eight-point boldface type, the following:
12 a description of the property to be sold to the vendee;
13 the cash price thereof; the down payment; a description
14 of property to be traded in, if any, and the trade-in
15 allowance therefor; other credit allowances, if any;
16 the difference between the cash price and the aggre-
-17 gate of down payment and allowances, if any; a de-
-18 scription of each type of insurance; a description of
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19 each other established charge; the total amount of
20 finance charges; the percentage which the total of all
21 charges which enter into the total of finance charges,
22 other than insurance premiums and established charges
23 which are described, bears to the “total time price;”
24 the total of finance charges; a description of dealer
25 participations, if any, and the amount thereof if estab-
-26 lished; the “total time price;” the net balance due
27 from the vendee; the number and amount of weekly,
28 monthly or other instalment payments; a description
29 of all delinquency charges, if any; a description of all
30 prepayment allowances, if any; and, if any promissory
31 note is to be executed in the transaction, a statement
32 that a promissory note or notes, as the case may be, are
33 being executed in connection with the contract. Where
34 any insurance premium is part of the total time price or
35 finance charge, the vendor or his assignee shall, within
36 twenty days after execution of the contract, send or
37 cause to be sent to the vendee a policy or policies or
38 certificate of insurance clearly setting forth the exact
39 nature of the insurance coverage. If such contract does
40 not substantially contain the subject matter as herein
41 set forth, the vendee shall have a valid defence against
42 the recovery of all finance charges and fees, exclusive of
43 insurance premiums, in any action or proceeding to
44 enforce said contract.








