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House of Representatives, May 19, 1943.

The committee on the Judiciary, to whom was referred 
the final report of the special commission established to 
investigate the advisability of establishment in this 
Commonwealth of an administrative court (House, No. 
1440), report (in part) the accompanying bill (House, 
No. 1768).

For the committee,

STUART C. RAND.
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Cfte Commontoealtl) of egassacfjusetts

In the Year One Thousand Nine Hundred and Forty-Three.

An Act to amend the practice with respect to peti
tions FOR CERTIORARI AND FOR MANDAMUS.

Be it enacted by the Senate and House of Representatives 
in General Court assembled, and by the authority of the 
same, as follows:

1 Section 1. Section four of chapter two hundred
2 and forty-nine of the General Laws (as appearing in
3 the Tercentenary Edition thereof) is hereby amended
4 by inserting therein, immediately after the first sen-
5 tence thereof, the following: — It shall be open to
6 the petitioner to contend at the hearing upon the
7 petition that the evidence which formed the basis of
8 the action complained of or the basis of any specified
9 finding or conclusion was as matter of law insufficient

10 to warrant such action, finding or conclusion, — so as
11 to read as follows: — Section 4. A petition for a writ
12 of certiorari to correct errors in proceedings which
13 are not according to the course of the common law
14 may be presented to a justice of the supreme judicial
15 court, and he may, after notice, hear and determine
16 the same. It shall be open to the petitioner to con-
17 tend at the hearing upon the petition that the evi-
18 dence which formed the basis of the action complained
19 of or the basis of any specified finding or conclusion
20 was as matter of law insufficient to warrant such
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21 action, finding or conclusion. The writ shall not be
22 issued unless the petition therefore is presented within
23 two years next after the proceedings complained of.
24 It may be issued from the clerk’s office in any county
25 and shall be returnable as the court orders. The court
26 at any time after the petition is presented may im-
27 pose costs upon any party, may issue an injunction
28 and may order the proceedings brought up; and,
29 after they are brought up, may quash or affirm them,
30 or may make such order, judgment or decree as law
31 and justice may require.

1 Section 2. Section five of chapter two hundred
2 and forty-nine of the General Laws (as appearing in
3 the Tercentenary Edition thereof) is hereby amended
4 by striking out the second sentence thereof and sub-
5 stituting therefor the following: — Upon the return
6 of the order of notice, the person required to appear
7 shall file an answer showing cause why the writ should
8 not issue, and the petitioner may demur thereto. Un-
9 less a demurrer is filed any affirmative allegation con-

10 tained in the answer shall be considered to be denied
11 by the petitioner without a replication, unless the
12 court, upon motion by the respondent, requires him to
13 reply thereto, and to state what part, if any he admits
14 or denies, — so as to read as follows: — Section 5. A
15 petition for a writ of mandamus may be presented to a
16 justice of the supreme judicial court, and he may,
17 after notice, hear and determine the same. Upon the
18 return of the order of notice, the person required to
19 appear shall file an answer showing cause why the
20 writ should not issue, and the petitioner may demur
21 thereto. Unless a demurrer is filed any affirmative
22 allegations contained in the answer shall be con-
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23 sidered to be denied by the petitioner without a repli-
24 cation, unless the court, upon motion by the respond-
25 ent, requires him to reply thereto, and to state what
26 part, if any he admits or denies. The court may re-
27 quire a third person who has or claims a right or
28 interest in the subject matter to appear and answer
29 and to stand as the real party. If the petitioner pre-
30 vails, his damages shall be assessed and judgment
31 shall be rendered therefor, with costs, and for a per-
32 emptory writ of mandamus; otherwise, the party
33 answering shall recover costs of the petitioner. No
34 action shall be maintained for a false answer. All
35 writs and processes may be issued from the clerk’s
36 office in any county and shall be returnable as the
37 court orders.

1 Section 3. Chapter two hundred and thirteen of
2 the General Laws, as most recently amended by chap-
3 ter one hundred and eighty of the acts of nineteen
4 hundred and forty-one, is hereby further amended as
5 follows: —
6 (a) By inserting in section one, immediately after
7 clause “ Tenth A-” a new clause reading as follows: —
8 Tenth B. Specifying the means whereby at a hearing
9 upon a petition for certiorari the evidence adduced

10 before the respondent shall be exhibited to the court.
11 (5) By inserting immediately after section one B
12 two new sections reading as follows: —
13 Section 1C. The supreme judicial or the superior
14 court may, before final judgment, and upon terms,
15 allow an amendment changing a petition for a writ of
16 certiorari into a petition for a writ of mandamus, or a
17 petition for a writ of mandamus into a petition for a
18 writ of certiorari, if it is necessary to enable the plain-
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19 tiff to sustain the action or suit for the cause for which
20 it was intended to be brought. The court in which
21 the amendment is allowed may retain jurisdiction
22 of the cause as amended.
23 Section ID. A person aggrieved by a final judgment
24 rendered by a single justice of the supreme judicial
25 court or by the superior court upon a petition filed as
26 hereinbefore provided may appeal therefrom to the
27 full court of the supreme judicial court. Upon such
28 appeal all questions (whether of fact, of law or of dis-
29 cretion) which were open at the hearing before the
30 single justice or before the superior court, as the case
31 may be, shall be open to the same extent as before
32 such justice or court. The appeal shall be subject
33 to the provisions of sections nineteen, twenty-two,
34 twenty-three, twenty-four, twenty-five, twenty-six,
35 twenty-seven and twenty-eight of chapter two hun-
36 dred and fourteen of the General Laws, so far as
37 applicable.
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