
SENATE .... No. 488

Cfte CommontoealtJ) of Massachusetts

To the Honorable Members of the Senate and House of Representative

By resolve, chapter 13 of 1943, the Judicial Council was
requested to consider the subject matter of Senate Bill No.
405, relating to the salvage operations of trustees, and to
report their conclusions with a draft of legislation on the
subject on or before May 17, 1943.

The Judicial Council has considered the subject and the
bill referred to, and reports as follows:

This bill, originally introduced as Senate Bill No. 230,
and subsequently revised into Senate, No. 405, is intended
to regulate the procedure in the administration of trusts
under wills or other written instruments to avoid compli-
cated situations which may arise and cause unnecessary
litigation and uncertainty in dealing with the proceeds of
foreclosure of mortgages of real estate, or of real estate
acquired by deed in lieu of foreclosure of a mortgage. The
problems of apportionment of the proceeds of such property
between capital and income have caused serious complica-
tions in other States and promise to cause them here unless
regulated by statute. Some of the problems arising were
explained in an article in the “Bar Bulletin” for July, 1942
(pages 201-203). The apportionment doctrine, recognized
in Massachusetts in Springfield Safe Deposit and Trust Co.
v. Wade, 305 Mass. 36, was again discussed in McKechnie
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v. Springfield, 311 Mass. 406, decided in April, 1942, and
the article from the “Bar Bulletin” is devoted to a discus-
sion of the possible results of that doctrine. The need of
legislation was there suggested.

The pending bill, Senate, No. 405, is intended to meet
the difficulties of administration thus appearing by provid-
ing a practical business rule, for the guidance of trustees
and courts in apportioning the proceeds of foreclosures in
a fair and reasonable method under the varying circum-
stances which may arise in particular cases.

As stated at the end of the article referred to, the New
York Legislature passed an act to regulate the subject in
1940 (chapter 452 of the New York Laws of that year),

referred to in the opinion in the McKechnie case at 311
Mass. 412. A note in 49 Harvard Law Review (pp. 805-811)
called attention to “confusing” problems leading to the
New York statute.

The question of apportionment where the real estate in-
volved has become unproductive, and where part of the
proceeds of a foreclosure consists of notes instead of cash,
may become a long, drawn-out process under the opinion
in the McKechnie case, with a complication of interests
continually arising because of the death of beneficiaries and
the subdivision of their interest because of other transfers
or division of their interest, which may make a final ad-
justment of the matter difficult without litigation and create
a continual problem of an unbusinesslike character with un-
certainty and expense which will benefit nobody.

It may be that wdiere notes are taken as part of the pro-
ceeds of a foreclosure, the trustee may decide to get rid
of them by sale or otherwise to produce cash as soon as
possible on the ground that he should not hold them in
the trust. On the other hand, the trustees may decide
that, as a business matter, the best interests of the trust
will be served by holding the notes.

We think Senate Bill No. 405 as herein revised meets the
situation reasonably and fairly by providing that this mat-
ter of apportionment shall be determined from time to time
by the trustees according to their best judgment of what is
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fair under the circumstances, and that this method of deal-
ing with it is better than an attempt to lay down hard and
fast statutory rules which may not fit the facts in differing
cases.

The changes of phraseology which we suggest and which
appear in italics in the bill, in the appendix of this report,
will, we think, explain themselves without further com-
ment, and we therefore recommend the passage of the bill
as there printed.

Respectfully submitted by

IHE JUDICIAL COUNCIL.

As requested by the resolve above referred to, the Ju-
dicial Council considered the subject matter of Senate Bill
No. 405 relating to salvage operations of trustees, and a
meeting of the Council was held for the further considera-
tion of the matter.

In the absence of the chairman, Judge Donahue, owing
to court engagements, Mr. Nathan P. Avery of Holyoke,
vice chairman of the Council, presided. In addition to the
vice chairman, there were present Hon. John E. Fenton,
Hon. John C. Leggat, Hon. Wilfred Bolster, Hon. Frank
L. Rilev, Messrs. Frederick J. Muldoon and Asa S. Allen.

After extended discussion, the foregoing report was
adopted and thereafter circulated to all members of the
Council, and the secretary was directed to file it on behalf
of the Council.

F. W. GRINNELI
Secretary.
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In the Year One Thousand Nine Hundred and Forty-Three.

Be it enacted bv the Senate and House of Revresentc
in General Court assembled, and bii the authority of t,7 of

follou

An Act relating to salv AGE OPERATIONS OF TRUSTEES,

1 Section 1. Chapter two hundred and three of the
2 General Laws is hereby amended by inserting after
3 section twenty-four, as appearing in the Tercentenary
4 Edition, the four following sections under the caption
5 SALVAGE OPERATIONS OF TRUSTEES:
6 Section 2J+A. Unless otherwise expressly provided
7 by will or other instrument by which a trust is created,
8 upon the sale of real estate acquired by a trustee under
9 a will or other instrument as a result of a foreclosure or

10 a deed in lieu of foreclosure of any mortgage held by the
11 trust, for a consideration consisting in part or in whole
12 of a note or other obligation secured by a mortgage
13 thereon or on a part thereof, the cash proceeds of such
14 sale, plus the net cash receipts of the trust from the
15 property since default, shall be applied in the first
16 instance to the payment of all reasonable expenses and

Appendix.

SENATE, No. 405, AS REVISED AND RECOM-
MENDED BY THE JUDICIAL COUNCIL.
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17 charges involved in acquiring, managing, maintaining,
18 caring for and selling the property. Any balance of
19 cash remaining may in the discretion of the trustee forth-

-20 with be apportioned between income and principal as
21 though such cash constituted the entire proceeds of the
22 sale.
23 Section Cash payments, whether of principal
24 or interest, on a note or other obligation of the type
25 referred to in section twenty-four A, received sub-
-26 sequent to the time when such note or obligation was
27 accepted as the, or part of the, consideration shall, if the
28 total net cash receipts referred to in said section twenty-
-29 four A were insufficient to pay expenses and charges
30 therein referred to, be first applied in reduction of such
31 expenses and charges until cancelled. Subject to such
32 provision, all such receipts, whether of principal or
33 interest, may in the discretion of the trustee be ap-
-34 portioned between capital and income at such times as
35 the trustee deems advisable.
36 If any apportionment is made under section 24A, all
37 subsequent apportionments between income and principal
38 shall be made in the same ratio, unless subsequent condi-
-39 tions or other circumstances render a different ratio of
40 apportionment more equitable. The trustee, after the
41 expenses referred to in said section have been paid,
42 may treat as income all or any part of the interest
43 received on such note. A trustee who makes, in good
44 faith, an apportionment provided for in this section or
45 section twenty-four A shall not be charged with personal
46 liability for such acts.
47 Nothing in this, or the preceding, section shall prevent
48 a trustee from seeking the instruction of the proper
49 court if he deems it advisable. The term “mortgage”
50 as used in the preceding section shall include a mortgage
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51 participation or a mortgage certificate or any other
52 form of interest in a single entire mortgage, but shall
53 not include a mortgage participation or a mortgage
54 certificate or any other form of interest in a group of
55 mortgages.

1 Section 2. The various provisions of this act are
2 hereby declared to be severable and if any such provi-
-3 sion or its application to any person or circumstance
4 shall be held to be invalid or unconstitutional such
5 invalidity or unconstitutionality shall not affect the
6 validity or constitutionality of any of the remaining
7 provisions or application to persons or circumstances
8 other than those as to which it is held invalid.

Note.

Lines 44 to 58, inclusive, of Senate, No. 405 have been omitted as un-
necessary in this revised draft.


