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CJjc CommontoealtJ) of Massachusetts

REPORT OF THE SPECIAL COMMISSION RELA-
TIVE TO ABOLISHING THE DEFENCES OF
CONTRIBUTORY AND IMPUTED NEGLI-
GENCE IN CASES OF INJURY TO CHILDREN
UNDER SEVEN.

Majority Report.

A. REPORT RELATIVE TO ABOLISHING THE DEFENCE OF
CONTRIBUTORY NEGLIGENCE IN CASES OF INJURY
TO CHILDREN UNDER SEVEN.

Negligence of Children.
(a) Capacity to Exercise Care.

According to the cases determining the capacity of an
infant to exercise care, there appear to be two indefinite
border lines marking off three divisions, as follows: in-
capacity as matter of law, incapacity or capacity as matter
of fact, and capacity as matter of law. As was said by the
court in Friedman v. Berthiaume, 303 Mass. 159, 183:

A child may be so young that as matter of law he is incapable of exer-
cising care for his own safety. See Casey v. Smith, 152 Mass. 294. On
the other hand, a child may be of such an age that, in the absence of
evidence of lack of the normal capacity for using the care of one of his
years, it may be ruled as matter of law that he had the capacity to exer-
cise care for himself. See Lucarelli v. Boston Elevated Railway, 213 Mass.
454, where the plaintiff was ten years old; Bessey v. Salemme, 302 Mass.
188 (nine years); Fayard v. Morrissey, 281 Mass. 166 (eight years).

In Sullivan v. Boston El. Ry., 192 Mass. 37, 43, the court
said:

I. The Present Doctrine of Contributory

There doubtless is an age where the court can say as matter of law
that a child cannot exercise any care under any circumstances. There
also is an age where the court can say as matter of law that a minor is
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capable of exercising some care under circumstances like those in question.
See in this connection Collins v. South Boston Railroad, 142 Mass. 301,
314. The limits of these two classes are not settled by our decisions.
There are now and probably always will be cases where it fairly may be
said (as it was said in the case at bar) that the child (four years and three
months) did not under the circumstances exercise any care, and yet it
cannot be said as matter of law that an ordinarily prudent child of the
age or having the capacity of the child in question (whichever is the
correct statement) was capable or incapable of exercising care. Such
cases must be left to the jury. In such cases the matter is not a matter
of conjecture, and yet nothing more can be proved than was proved in
the case at bar.

In Bessey v. Salemme, 302 Mass. 188, 192, the court
stated:

There is no hard and fast rule that at any particular age a minor is
presumed to be able to comprehend risks or to be capable of negligence.
Extreme cases can be stated which obviously fall on one side or the other
of the line. Berdos v. Tremont & Suffolk Mills, 209 Mass. 489, 294.

The lower border line marking off the age of incapacity
as matter of law in normal children injured on the street
hovers somewhere around four, as indicated by the follow-
ing cases: Garabedian v. Worcester St. Ry., 225 Mass. 65
(between three and four years); Sullivan v. Chadwick, 236
Mass. 130 (three years and nine months); Coldiran v.
Worcester Consolidated Street Railway, 253 Mass. 462 (three
years and ten months); Grogan v. O'Keeffe's Inc., 267
Mass. 189 (four years); De Furia v. Mooney, 280 Mass.
447 (four years). In Gallagher v. Johnson, 237 Mass. 455,
a child (four years and two months), riding on the front seat
of an automobile, was held manifestly too young to have
capacity.

See Sullivan v. Boston El. Ry., 192 Mass. 37, supra
page 7, where incapacity or capacity of a child four yean
and three months was said to be a question of fact.

In McDonough v. Vozzela, 247 Mass. 552, the court said;

.

. . The plaintiff (four years and five months old), while too young
to have much prudence, cannot be pronounced as matter of law in-
capable of exercising any care in the circumstances confronting him.
(Straight street for a considerable distance comparatively free from
traffic, unobstructed view, daylight.)
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In Milbury v. Turner Centre System, 274 Mass. 358, 363,
the court said;

Whether the plaintiff (five years of age) failed to use the care of one
of his age and experience was, we think, for the jury. No serious con-
tention was made that he was not of sufficient judgment to be alone
upon the street.

In Minsk v. Pitaro, 284 Mass. 109, the court said
A child may have the capacity to exercise care for his own safety in

the familiar and lesser dangers of his own yard, and not have the capacity
to cope with the strange and greater dangers of a public street.

In Friedman v. Berthiaume, 303 Mass. 159, involving
children (six, eight and twelve years) in the back of an
automobile, the court apparently made no distinction be-
tween capacity to exercise care on the street and in an auto-
mobile, saying of the six-year-old boy:

If it be assumed in favor of the defendant that it was a question of
fact whether he was of an age to be capable of exercising care for his own
safety (Stacy v. Dorchester Awning Co., Inc., 290 Mass. 356, 359; McKenna
v. Andreassi, 292 Mass. 213, 219). .

.

.

These cases cited by the court involved the capacity to
exercise care on the street, and the court said of them:

It was said in McKenna v. Andreassi, 292 Mass. 213, 219, where the
plaintiff was a boy “about six years of age,” that “It could not have
been ruled as a proposition of law of general application that it was unsafe
for a child of the age of the plaintiff to be allowed on the streets un-
attended;” and in Stacy v. Dorchester Awning Co., Inc., 290 Mass. 356,
359, of a child also “about six years old,” that “It could not have been
ruled as matter of law that the intestate was too young to be allowed
to go upon the highway unattended.”

As shown by the above cases, the capacity of the child in
question is to be determined as matter of fact where the
case falls between the two indefinite border lines of in-
capacity as matter of law and capacity as matter of law.

The upper border marking off the age of capacity as matter
of law in normal children on the street hovers somewhere
around six to seven years, as indicated by the following
cases: Kyle v. Boston El. Ry., 215 Mass. 260 (where a boy
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of the age of five years and eleven months was held neg-
ligent as a matter of law in running in front of a car);
Pinto v. Brennan, 254 Mass. 298 (seven years); Fayard v.
Morrissey, 281 Mass. 167 (eight years and one month);
Bessey v. Salemme, 302 Mass. 188 (nine years, riding on the
back seat of an automobile); Friedman v. Berthiaume, 303
Mass. 159 (six, eight and twelve years,* riding on the back
seat of an automobile).

(6) Standard of Care Required of Children Capable of
Exercising Care.

In regard to the standard of care required of children
capable of exercising care the court, in Berdos v. Tremont
& Suffolk Mills, 209 Mass. 489, said:

Minors of tender years, although held to the same rule of law in its
general statement as adults, are yet required to exercise only that degree
of care which is naturally incident to their youth, inexperience and
immature stage of mental development.

In Milbury v. Turner Centre System, 274 Mass. 358, 363,
the court said of the plaintiff (five years):

. . . His conduct did not measure up to the care to be demanded of
an adult. Sullivan v. Chadwick, 236 Mass. 130. The law does not require
that it should. He was bound to use the care of a prudent boy of his age
and experience.

In Bessey v. Salemme, 302 Mass. 188, 194, the court said
The plaintiff was not guilty of contributory negligence if he used the

care of the ordinarily prudent boy of his age (nine years). Sullivan v.
Boston Elevated Ry., 192 Mass. 37, 43. See Casey v. Boston Elevated Ry.,
197 Mass. 440; Russo v. Charles S. Brown Co., 198 Mass. 473, 476;
Milbury v. Turner Goitre System, 274 Mass. 358, 363.

In Sadala v. Tucker, 310 Mass. 153, 157, the court said:
We are of opinion that it could not have been ruled as a matter of law

that the plaintiff (eleven years old) was guilty of contributory negligence
as a matter of law. He was required to exercise only such care as ordinary
boys of his age and intelligence who are ordinarily careful are accustomed
to exercise under like circumstances. Gleason v. Smith, 180 Mass. 6;
Pond v. Somes, 302 Mass. 587, 591.
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See also McDermott v. Boston Elevated Ry., 184 Mass. 126.
In the above cases it will be noticed that the court has

varied its language in describing the rule. It speaks of the
standard of care as being that of a child of the same age and
intelligence (Sadala v. Tucker); of the same age and ex-
perience (.Milbury v. Turner Centre System); of the same
age (Bessey v. Salemme). See supra, on page 10. The
standard of age alone would presumably be the guide in the
absence of evidence that the child was not of normal in-
telligence and experience for his age. See Friedman v.
Berihiaume, 303 Mass. 159, where the court said:

There being nothing to indicate that the two older plaintiffs, aged
twelve and eight years, did not have the capacity for using the care of
normal children of their ages, in the situation in which they were at the
time of their injury, they must be taken to have possessed the capacity
to exercise care for their own safety. Bessey v. Salemme, 302 Mass.
188, 194. Those plaintiffs were entitled to the benefit of G. L. (Ter. Ed.)
c. 231, § 85, which put upon the defendant the burden of proving that
they failed to exercise the care of ordinarily prudent children of the same
ages in the same circumstances. Stacy v. Dorchester Aiming Co. Inc.,
290 Mass. 356, 360.

A more complete expression of the rule is given in Berdos
v. Tremont & Suffolk Mills, 209 Mass. 489, where the court
gives the standard as age, experience, intelligence, and men-
tions also judgment and alertness. (See supra, page 10 and
infra, page 16.) Compare Collins v. South Boston Railroad,
142 Mass. 301, 313, 314.

The reference to prudence in the cases probably refers
to the distinction pointed out in Collins v. South Boston
Railroad, 142 Mass. 301, 315, where the court said:
... In instructing juries that the question for them to decide is

whether the plaintiff or the plaintiff’s custodian has exercised that degree
of care which might reasonably be expected of a child of his age, or which
is ordinarily shown by children of the same age, is it intended that they
may make allowances for any spirit of recklessness or of mischief which
they may think is commonly found in such children, or must they con-
sider only their capacity of self-control, and their intelligence and ability
to understand the danger, and the consequences which may reasonably
be expected to follow from their conduct? It would seem that, if children
unreasonably, intelligently and intentionally run into danger, they



SENATE No [Jan.500.12

should take the risks, and that children, as well as adults, should use the
prudence and discretion which persons of their years ordinarily have,
and that they cannot be permitted with impunity to indulge in conduct
which they know, or ought to kno%v, to be careless, because children are
often reckless and mischievous.

The American Law Institute, Restatement of Torts
puts the rule stated under heading I, thus:

Section 283. e. Children. A child of tender years is not required
to conform to the standard of behavior which it is reasonable to expect of
an adult, but his conduct is to, be judged by the standard of behavior
to be expected from a child of like age, intelligence and experience. A
child may be so young as to be manifestly incapable of exercising any of
those qualities of attention, intelligence and judgment which are necessary
to enable him to perceive a risk and to realize its unreasonable character.
On the other hand, it is obvious that a child who has not yet attained his
majority may be as capable as an adult of exercising the qualities neces-
sary to the perception of a risk and the realization of its unreasonable
character.

Between these two extremes there are children whose capacities are
infinitely various. The standard of conduct required of such a child is
that which it is reasonable to expect of children of like age, intelligence,
and*experience. In so far as concerns the child's capacity to realize the
existence of a risk, the individual qualities of the child are taken into
account. If the child is of sufficient age, intelligence and experience to
realize the harmful potentialities of a given situation, he is required to
exercise such prudence in caring for himself, and such consideration for
the safety of others, as is common to children of like age, intelligence and
experience. The fact that a child is habitually reckless of the safety of
himself and others to a degree unusual in similar children, does not
excuse him.

See also sections 464 and 285.

It is to be noted that there are a great many variables in
the circumstances of cases, as well as in the age, intelli-
gence and experience, of the child from the time it is held
to be capable of exercising any care in any circumstance
until it is held to be able to exercise the care of an adult in
all circumstances. (See pages 7-12, supra.)

11. The Practical Advantage op Abolishing Contrib-
utory Negligence as to Children under Seven
WOULD BE OF VERY LIMITED SCOPE, RELATIVELY.
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We therefore feel that this one point of seven years should
not be picked out from the almost infinite number of vari-
ables, and a,definite rule be required at that point and
below, irrespective of the considerations applied to all the
cases above the point arbitrarily chosen. It should be
noted also that the age chosen (seven years) is much higher
than the indefinite line indicated by the cases as being the
borderline between incapacity as to all circumstances as
matter of law, and capacity as matter of fact in the par-
ticular circumstances (McDonough v. Vozzela and Milbury
v. Turner Centre System and other cases, supra, pages 8-9).
Moreover, the proposed legislation would seem to settle
such a small part of the difficulty merely that in the por-
tion of infancy which lies below seven.

To all the variables indicated above, perhaps there must
also be added another set of variables when the standard
of care in question is that of a child as custodian of another
child. See Collins v. South Boston Railroad, 142 Mass. 301,
312, 313. See also Pinto v. Bremen, 254 Mass. 298, 301,
implying that although a child of seven may be capable of
its own care as matter of law, it is a question of fact whether
even an older child is capable of acting as custodian. Com-
pare Kyle v. Boston El. Ry., 215 Mass. 260.

In no case apparently is the age made definite at which
an adult standard of care is required, nor is there any defi-
nite demarcation between the various age standards be-
tween that adult standard and the seven-year line.

Even when the adult boundary line is crossed, there are
a great many similar variables in the adult field.

In Di Bari v. Bishop, 199 Mass. 254, 257, the court said
of a man;

There also was evidence warranting them [the jury] in finding that his
failure to avoid the danger may have been due to confusion on his part
resulting from the imminence of the peril and his want of experience.
The fact that others escaped and that he might, perhaps, have done so
if he had been less confused or had moved more quickly was a matter
for the consideration of the jury in passing upon the question of his due
care. It could not be ruled as matter of law that he was wanting in due
care because in a moment of sudden peril he failed to use the best means of
escape. Olsen v. Andrews, 168 Mass. 261.
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In Cogliano v. Ferguson, 288 Mass. 147, 150, 151, the
court said:

However strange it may seem that a boss of such experience as the
plaintiff described himself to be should be ignorant of these facts about
modem methods of blasting by the use of dynamite, still the extent of
his actual knowledge in this respect was a question of fact.

It must be assumed, therefore, that although the plaintiff was a boss
on this class of work, he was ignorant of the danger from unexploded
charges. . . . Manifestly, if he was ignorant of the fact of hazard of
this kind, he was not lacking in due care by working near it.

In Winston v. Converse Rubber Co., 230 Mass. 449, the
court said of a man:

It appeared that he never had any experience in moving heaters
or stoves, and that in his home in his native country there were no
stoves. . . . He was an ordinary laborer without experience in the
work of moving heaters, and if he did not know the manner in which
the legs were attached it could have been found that he had no reason to
anticipate they would become unfastened. Whether he was in the exer-
cise of due care . . . question of fact for the jury.

The court distinguished the case from those of obvious
danger.

In Demaris v. Van Leeuwen, 283 Mass. 169, 172, the
court said:

Altogether it could be said that the situation when the foreman cut
off the limb was one in which harm was likely, and he as a reasonable
and presumably experienced man ought to have realized the danger.
See Bernabeo v. Kaulback, 226 Mass. 128; Lyons v. Sumner, 274 Mass.
234. We think that there was evidence warranting a finding . . . that
the injury was caused by the sort of negligence described.

See also article on “Negligence Subjective or Objec-
tive,” by Prof. Warren A. Seavey of the Harvard Law
School (Appendix 1), citing other Massachusetts cases, in-
dicating that actually the standard applied to adults is not
as objective as is generally assumed. From these cases and
the above-described cases, it would seem that in the case
of adults, as well as in the case of children, age and experi-
ence, at least, of the individual have been taken into con-
sideration; that physical characteristics are also variables;
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and that even the timidity of an elderly woman has been
considered as a factor to be dealt with in determining
whether in the particular case the individual in question
was negligent in view’ of all the particular circumstances
involved. See Appendix 1 (page 50) and “A Treatise on
the Law of Torts,” by F. C. Harper, sections 70 and 71;
Appendix 2 (page 54). See also American Law Institute,
Restatement of Torts rule, Appendix 3 (page 56). See also
Prosser on Torts, pages 230, 236, and Shearman and Red-
field on Negligence (1941 ed.), section 234.

In this mass of variables ranging through the entire scale
of ages of both adults and children, except below the in-
definite minimum line running somewhere about four years
(see supra, pages 8-9), we see little practical advantage
in establishing an arbitrary standard covering a very few
years out of the whole range of the life span of human
beings.

111. Within the Limited Scope op its Operation, the
Proposed Change to an Arbitrary Rule in the

Case op Children under Seven would seem to
HAVE ONLY ITS DEFINITENESS TO COMMEND IT.

to which the proposed change
ige, in the words of Shearman

Even to the limited extent
might be of practical advant
and Redfield on Negligence
change “would have only its

(1941 ed.), section 94, such a
definiteness to commend it.”
Stone v. Dry Dock R. Co., 115As was said in the case of

New York, 104:

. .
. From the nature of the case it is impossible to prescribe a fixed

period when a child becomes mi juris. Some children reach the point
earlier than others. It depends upon many things, such as natural
capacity, physical conditions, training, habits of life and surroundings.
These and other circumstances may enter into the question. It becomes,
therefore, a question of fact for the jury where the inquiry is material
unless the child is of so very tender years that the court can safely decide
the fact. The trial court misapprehended the case of Wendell v. New
York Central Railroad Company, 91 N. Y. 420, in supposing that it decided,
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as a proposition of law, that a child of seven years was capable of exercising
judgment so as to be chargeable with contributory negligence. It was
assumed in that case, both on the trial and on appeal, that the child
whose conduct was in question was capable of understanding, and did
understand the peril of the situation, and the evidence placed it beyond
doubt that he recklessly encountered the danger which resulted in his
death. . . . But the case does not decide, as matter of law, that all
children of the age of seven years are sui juris.

In Berdos v. Tremont & Suffolk Mills, 209 Mass. 489,
494, 495 the court said:

... It is common knowledge that children under the age of fourteen
are lacking in prudence, foresight and restraint, and that their curiosity
and restlessness have a tendency to get them into positions of danger.
There is some point in every life where these conditions are present in
such degree as to deprive the child of capacity to assume risk intelligently,
or to be guilty of negligence consciously. That point varies in different
children for divers reasons. There is no hard and fast rule that at any
particular age a minor is presumed to be able to comprehend risks or to
be capable of negligence. Extreme cases can be stated which obviously
fall on one side or the other of the line. In some jurisdictions it has been
held that prima facie a child under fourteen years of age is presumed not
to be capable of contributory negligence. Tucker v. Buffalo Cotton Mills,
76 S. C. 539, and cases cited; Tutwiler Coal, Coke & Iron Co. v. Enslen,
129 Ala. 336. But the sounder doctrine seems to be that age is an im-
portant though not decisive factor in determining capacity, and that the
decision of that question is not helped or hampered by any legal presump-
tion. This is the law of this Commonwealth. Ciriack v. Merchants’
Woolen Co., 151 Mass. 152, 156; Sullivan v. India Manuf. Co., 113 Mass.
396; McCarragher v. Rogers, 120 N. Y. 526. See other cases collected
in 17 Ann. Cas. 353. It is commonly a question of fact to be determined
in each case as it arises, whether, considering bis age, experience, intelli-
gence, judgment and alertness, the particular child was capable of under-
standing the nature and extent of the danger in which he was placed. A
situation which might carry plainly to the mind of an adult comprehen-
sion of danger might make little or no impression upon a child. This
might arise either from immaturity or from the lack of the caution and
judgment natural to youth. The contributory negligence of a child
stands upon the same ground. His carelessness depends not alone upon
the act done, but upon the degree of knowledge and intelligence of the
actor.

The American Law Institute, Restatement of Torts, sec-
tion 283, puts it thus:
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It is impossible to fix the definite age at which children are capable
of negligence or to fix the age at which a child, or any class of children,
is able to appreciate and cope with the dangers of any particular situation.
A child of ten may in one situation have sufficient capacity to appreciate
the risk involved in his conduct and realize its unreasonable character,
but in another situation he may lack the necessary intelligence and
experience to do so.

See also the Massachusetts cases, pages 7 through 10,
supra, and see also 14th Report of the Massachusetts Judi-
cial Council (1938), pages 36 and 37 (Appendix 4, page 58,
infra), which is in accord with the conclusion of this head-
ing. See also Prosser on Torts (Appendix 5, page 60, infra).

IV. The Proposed Change to an Arbitrary Rule in
the Case of Children under Seven would not
only make the Rule as to Children below

Seven Contrary to the Rule as to Contribu-
tory Negligence in General in Massachusetts,
BUT WOULD ALSO MAKE IT CONTRARY TO THE WEIGHT
of Authority in Other States and Contrary
to the American Law Institute Restatement
of Torts Rule.

As stated under heading 11, supra, the proposed change to
an arbitrary rule in the case of children under seven would
make the rule as to children below seven contrary to the
rule as to contributory negligence in general in Massachu-
setts. It would also make the Massachusetts rule in this
respect contrary to the weight of authority in other States.
See Prosser on Torts, pages 229-231 (Appendix 5, pages 60,
61, infra). This proposed change as to contributory neg-
ligence would also make the Massachusetts rule contrary
to the American Law Institute, Restatement of Torts rule
(see pages 12, 16 and 17, supra, and Appendix 3, page 56,
infra).

In our opinion, therefore, there would appear to be no
reason for abolishing the defence of contributory negligence
in cases of children under seven.
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B. REPORT RELATIVE TO ABOLISHING THE DEFENCE OF
IMPUTED NEGLIGENCE IN CASES OF INJURY TO
CHILDREN UNDER SEVEN.

I. The Present Doctrine of Imputing Negligence
to Children and its Limitations.

The present Massachusetts doctrine is that the contribu-
tory negligence of a parent or custodian of a very young
child is imputed to the child to prevent its recovery against
a defendant by whose negligence it was injured.

The limitations of the doctrine appear to be that the
negligence of the parent or custodian is not imputed to the
child, (1) where the child is unattended at the time, and is
not capable ,of exercising care itself but actually does noth-
ing that would be regarded as negligent if done by an
adult, and (2) where the child is of such capacity as to ex-
ercise care itself, whether attended or unattended at the
time.

In Friedman v. Berthiaume, 303 Mass. 159, 163, the
court said:

It is the law in this Commonwealth that, where a child is injured by
the negligence of a defendant, negligence on the part of his parent or
custodian contributing to the child’s injury is imputed to the child if
he is not old enough to exercise care for his own safety in the situation in
which he finds himself. Bessey v. Salemme, 302 Mass. 188,193. Tucker
v. Ryan, 298 Mass. 282, and cases cited. If a child is old enough to exer-
cise care for his own safety, negligence of a parent or custodian cannot
be imputed to him and he is entitled to recover from a negligent defendant
if he was exercising the care of an ordinarily prudent child of his age in
like circumstances. Miller v. Flash Chemical Co., 230 Mass. 419, 421.

What is described as the first limitation above would seem
to mean no more than that in such a situation the negligence
of the parent or custodian is a mere condition rather than a
contributing cause of the injury to the child. See cases of
Gibbons v. Williams, 135 Mass. 333; Minsk v. Pitaro, 284
Mass. 109, 114-115; but compare Sullivan v. Chadwick,
236 Mass. 130, 137 and McKenna v. Andreassi, 292 Mass.
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213, 219, 221. See also Gallagher v. Johnson, 237 Mass
455, 459.

A child can apparently be unattended (or left with its
care as the only care to be exercised for its safety) although
on the back seat of an automobile, with its parents on the
front seat, and older brothers with it on the back seat
(.Friedman v. Berthiaume, 303 Mass. 159). Compare this
with Gallagher v. Johnson, 237 Mass. 455, 457 (page 19,
infra), where the child was on the front seat of the automo-
bile with his father who was driving and was held to be
within the actual custody of the father. And compare this
also with the somewhat similar holding where the child
was some distance from the custodian on the street, in
Miller v. Flash Chemical Co., 230 Mass. 419. But compare
also in this connection Bliss v. South Hadley, 145 Mass.
91, 93.

In Gallagher v. Johnson, 237 Mass. 455, 457, the court
said:

Manifestly the child plaintiff, riding on the seat beside his father,
who was driving the automobile, was too young (four years and two
months) to be capable of exercising any self-reliant care for his own
safety. . . . Being in the actual physical custody of his father, the
child was identified with him so far as concerns due care and negligence.
Holly v. Boston Gas Light Co., 8 Gray, 123, 130; Gibbons v. Williams,
135 Mass. 333, 335; Casey v. Smith, 152 Mass. 294; Merchant v. Boston
cfc Maine Railroad, '228 Mass. 472, 476; Sughrue v. Bay State Street Rail-
way, 230 Mass. 363.

This principle of law arises out of the family. It recognizes the parent
in a sense as the repository of a trust to nurture and protect his offspring.
It charges him with responsibility on that footing. The natural fact of
entire dependence of so young a child upon the parent is thus adopted
as the basis of legal rights and obligations. This principle is quite dis-
connected with the law of master and servant, host and guest, joint
adventurers, or any other association of life.

The doctrine of this case was affirmed in Gaines v. Rat-
nowsky, 311 Mass. 254, 259.

11. The Reason given for the Rule and the

Historical Foundations of the Doctrine.
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In Holly v. Boston Gas Light Co. (1857), 8 Gray, 123, the
first case cited in the foregoing quotation from Gallagher v.
Johnson, in support of the doctrine of identification between
parent and child, Thorogood v. Bryan (1849), 8 C. B. 115, as
well as Hartfield v. Roper (1839), 21 Wend. 615, was before
the court, being cited by counsel. The court said as to the
minor plaintiff:

She was under the care of her father, who had the custody of her person,
and was responsible for her safety.

. . .
Any want of ordinary care,

therefore, on his part is attributable to her in the same degree as if she
were wholly acting for herself.

Massachusetts has followed the case of Thorogood v.
Bryan based on the doctrine of identification. In the words
of the court in Gallagher v. Johnson, 237 Mass. 455, 457
{supra, page 19):

. . .
Being in the actual physical custody of his father, the child wai

identified with him so far as concerns due care and negligence.

New .York, on the other hand, has followed Hartfield v.
Roper, 21 Wend. 615, decided before Thorogood v. Bryan,
and which appears to be based on implied agency, the court
saying, page 618:

An infant is not sui juris. He belongs to another, to whom discretion
in the care of his person is exclusively confided. That person is keeper
and agent for this purpose.

See also New York Law Revision Commission’s Report
in relation to imputation of negligence to infants, pages 9
and 13. (Appendix 6, page 62, infra.)

In Shultz v. Old Colony St. Ry. Co., 193 Mass. 309, 313,
314, the court said of the English case, Thorogood v. Bryan
(which was cited to the court in Holly v. Boston Gas Light
Co., above), the doctrine of which is still followed in Massa-
chusetts in relation to imputation of negligence to children:

Imputed negligence has been the cause of somewhat conflicting deci-
sions at various times in different jurisdictions. The doctrine had its
rise in Thorogood v. Bryan, 8 C. B. 115, which held that a passenger of
one common carrier could not recover against a third person whose
negligence contributed to his injury, in the event that the negligence of
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the transporting carrier was a concurring cause of the injury. This case
decided in 1849 has been overruled in England in The Bernina, 12 P. D. 58;
Mills v. Armstrong, 13 App. Cas. 1. Although cited as a supporting
authority in Align v. Boston & Albany Railroad, it was distinctly repudi-
ated by this court in Randolph v. O’Riordan, 155 Mass, at page 337.

In Bessey v. Salemme, 302 Mass. 188, the court said
Thorogood v. Bryan, 8 C. B. 115 (1849), long since overruled, was

relied upon in the Allyn case. It is unfortunate, at least, that when the
English case was repudiated by this court, the dicta that it inspired did
not pass with it.

In the English case overruling Thorogood v. Bryan [Th'e
Bernina (1887), 12 P. D. 58, Mills v. Armstrong (1888),
13 App. Cas. I], Lindley, L.J., in 12 P. D. 58, 87-90, said

Maule, J., puts it thus: “The deceased must be considered as identified
with the driver of the omnibus in which he voluntarily became a passenger,
and the negligence of the driver was the negligence of the deceased.”
This theory of identification was quite new. No trace of it is to be found
in any earlier decision, nor in any legal treatise, English or foreign, so
far as I have been able to ascertain, nor has it ever been satisfactorily
explained. . . . The doctrine of identification laid down in Thorogood
v. Bryan 1 is, to me, quite unintelligible. It is, in truth, a fictitious ex-
tension of the principles of agency, but to say that the driver of a public
conveyance is the agent of the passengers is to say that which is not true in
fact. Such a doctrine, if made the basis of further reasoning, leads to
results which are wholly untenable, e.g., to the result that the passengers
would be liable for the negligence of the person driving them, which is
obviously absurd, but which, of course, the court never meant. . . . The
rule which does not allow of contribution among wrongdoers is what
produces hardship in these cases, but the hardship produced by that rule
(if really applicable to such cases as these under discussion) does not
justify the court in exonerating one of the wrongdoers from all responsi-
bility for his own misconduct or the misconduct of his servants. I can
hardly believe that if the plaintiff in Thorogood v. Bryan had sued the
proprietors of both omnibuses, it would have been held that he had no
right of action against one of them. . . .

(Page 97.) It is impossible, therefore, to contend that the relation-
ship of master and servant existed, and that the persons injured lost their
remedy, because of the contributory negligence of somebody under their
control. Nor do the court in Thorogood v. Bryan rely upon any such
relationship between the passenger and the driver. So far as I understand
the case, they rest their judgment on the ground that the passenger

s c. b. u.
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trusted the driver by selecting the particular conveyance in which he
was carried, and therefore so identified himself with the owner and the
owner’s servants, that if injury resulted from their negligence, he must be
considered a party to it; in other words, to quote the language of Colt-
man, J. (page 98), “The passenger is so identified with the carriage in
which he is travelling, that want of care on the part of the driver will be
a defence of the driver of the carriage which directly caused the injury.”
Maule, J., said: “The passenger chose his own conveyance, and must
take the consequences of any default of the driver he thought fit to trust.”
Cresswell, J., said: “If the driver of the omnibus the deceased was in
had by his negligence or want of due care contributed to any injury from
a collision, his master clearly could not maintain an action, and I must
confess I see no reason why a passenger who employs the driver to carry
him stands in any different position.” Vaughan Williams, J., added:
“I think the passenger must for this purpose be considered as identified
with the person having the management of the omnibus he was conveyed
in.

If the driver could be said to be the servant of the passenger, these
judgments would be intelligible, and according to well-established law.

What is meant by the passenger being “identified with the carriage”
or “with the person having its management” I am at a loss to under-
stand. In Armstrong v. Lancashire and Yorkshire Ry. Co., Law Rep.
10 Ex. 47, Pollock, 8., said he understood it to mean “that the plaintiff,
for the purposes of the action, must be taken to be in the same position
as the owner of the omnibus or his driver.” If that is the true explanation,
then the passenger, who is blameless, is to be in the same position as the
driver, who committed a wrongful act, or his master, who is responsible
for the negligence of his servant. This is in accordance neither with good
sense nor justice.

On the appeal Lord Herschell, 13 App. Cas. 1, said
(Pages 7 and 8.) With the utmost respect for these eminent judges, I

must say that I am unable to comprehend this doctrine of identification
upon which they lay so much stress. In what sense is the passenger by a
public stage-coach, because he avails himself of the accommodation
afforded by it, identified with the driver? The learned judges manifestly
do not mean to suggest (though some of the language used would seem
to bear that construction) that the passenger is so far identified with the
driver that the negligence of the latter would render the former liable to
third persons injured by it. I presume that they did not even mean that
the identification is so complete as to prevent the passenger from re-
covering against the driver’s master: though if “negligence of the owner’s
servants is to be considered negligence of the passenger,” or if he “must
be considered a party” to their negligence, it is not easy to see why it
should not be a bar to such an action. In short, as far as I can see, the
identification appears to be effective only to the extent of enabling another
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person whose servants have been guilty of negligence to defend himself
by the allegation of contributory negligence on the part of the person
injured. But the very question that had to be determined was, whether
the contributory negligence of the driver of the vehicle was a defence
as against the passenger when suing another wrongdoer. To say that
it is a defence because the passenger is identified with the driver, appears
to me to beg the question, when it is not suggested that this identification
results from any recognised principles of law, or has any other effect
than to furnish that defence, the validity of which was the very point in
issue. Two persons may no doubt be so bound together by the legal
relation in which they stand to each other that the acts of one may be
regarded by the law as the acts of the other. But the relation between
the passenger in a public vehicle, and the driver of it, certainly is not
such as to fall within any of the recognised categories in which the act of
one man is treated in law as the act of another.

Lord Watson, 13 App. Gas. 1, 17, 18, said
It humbly appears to me that the identification upon which the deci-

sion in Thorogood ,v. Bryan, 8 C. B. 115, is based has no foundation in
fact. I am of opinion that there is no relation constituted between the
driver of an omnibus and its ordinary passengers which can justify the
inference that they are identified to any extent whatever with his negli-
gence. He is the servant of the owner, not their servant; .

.
. Practically

they have no greater measure of control over his actions than the passenger
in a railway train has over the conduct of the engine-driver.

In Waite v. Northeastern Ry. Co., El. 81. & El. (1858), 719,
the English court established a doctrine of identification
(similar to that of Massachusetts) between the custodian of
a child and the child such that the negligence of the cus-
todian deprives the child of a right of action. The court,
although resting the decision somewhat on the contract
relation of the custodian and the defendant railway com-
pany, also based it on the general ground of identification of
the child with the person who has charge of it, saying, by
Lord Campbell, C.J., that the grandmother who had charge
of the child could not “in any sense be considered his
agent.”

Although in the case of The Bernina, Mills v. Armstrong
{supra, page 21), overruling Thorogood v. Bryan, the House
of Lords distinguished Waite v. Northeastern Ry. Co. from
Thorogood v. Bryan and said that the case before them did
not involve a review of the Waite case, in Oliver v. Birming-
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ham and Midland Motor Omnibus Company, Limited, 1
K. B. (1933) 35, the court overruled Waite v. Northeastern
Ry. Co. on the ground that since the overruling of Thorogood

Bryan the Waite case ought to be regarded as overruled.
In the Oliver case, counsel for the plaintiff said:

When Waite v. North Eastern Ry. Co. was decided in 1859, Thorogood
v. Bryan, which was decided in 1849, was still good law. Now that the
later case has been overruled in Mills v. Armstrong, The Bernina, it is
difficult to argue that Waite v. North Eastern Ry. Co. is not also overruled.
The same reasoning with regard to the doctrine of identification applies
in the case of an infant as in the case of an adult. Indeed, an infant in the
care of an adult is an a fortiori case, for an infant has no volition, such
as an adult passenger has, in choosing an omnibus.

The court said:
Swift, J. . . . The county court judge referred to Mills v. Armstrong,

The Bernina, and expressed the view that since that decision the case of
Waite v. North Eastern Ry. Co. could no longer be considered as good
law, and that the doctrine of identification for which Mr. Winning was
contending was no longer part of the law of England.

In my view the county court judge was right in the opinion which he
expressed on that matter. Whether Waite v. North Eastern Ry. Co. is
to be regarded as authority for saying that the plaintiff in that case was
unable to recover, because of the terms of the contract between the
plaintiff’s grandmother and the railway company, or because the plaintiff
was an infant in arms or a small child who could not take care of herself,
seems to me to matter little now for practical purposes, because I think
that since the decision in Mills v. Armstrong, The Bernina, the case of
Waite v. North Eastern Ry. Co. ought to be regarded as overruled. I
agree that it was not expressly overruled, but Lord Bramwell in Mills v.
Armstrong, The Bernina, said: “I will only say that if the proposed
judgment is right,” that is, if the judgment which it was proposed
should be given in Mills v. Armstrong, The Bernina was right, “for the
reasons I gave, Waite v. North Eastern Ry. Co. was wrongly decided.
The abstract question must be decided on principle. I do not pretend
to have a confident opinion on it, but I think the judgment [is] right, and
should be affirmed. I think so on the ground that in such cases the
defendant is a wrongdoer without whose wrongdoing the plaintiff would
not have been damaged; that he cannot be heard to say that there is
some other wrongdoer who contributed to the damage; that as far as
the sufferer is concerned it matters not whether that other wrongdoer
was so in a joint or separate act. ...”

Thorogood v. Bryan was expressly overruled in Mills v. Armstrong,
The Bernina. The question, therefore, is whether, Thorogood v. Bryan
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having been overruled, Waite v. North Eastern Ry. Co. is still law so as
to have this effect, that, while no other person is deprived of his rights
against a third party because of the negligence of somebody to whom
he has committed the care of himself, an infant of such tender years
that it cannot look after itself is deprived of those rights, and that for an
infant of tender years the doctrine of identification still continues. In
my view there is no ground for drawing any such distinction. An infant,
a day old, has rights. Nobody has any right to injure him by negligence,
and I cannot see any difference between an infant a day old and a man
aged fifty. If a man who is fifty years of age is entitled to recover against
a wrongdoer, notwithstanding the fact that some one else has con-cc

tributed to his injury, why should not an infant who has been maimed
for life, as the infant in this case has been, recover against the
defendants?

. . .

MacNaghten, J. lam of the same opinion
. . . Both the defendants and the grandfather failed in the duty of

care which each of them owed to this infant. If only one of them had been
negligent the accident would not have occurred. It was because both
were negligent that the accident occurred whereby the child was injured,
and, that being so, the plea (page 41) that the infant cannot recover
because he is an infant and was under the charge of a person who, at the
time of the accident, also failed in his duty towards him, is said to be
good, on the authority of Waite v.
fair to say that the judgment of I
support the view that at that time
infant a few days old, in its mother 1

North Eastern Ry. Co. I think it is
ird Campbell in that case seems to
the court would have held that an
arms, was so closely identified with

its mother that it could not maintain an action for injuries received by
reason of the combined negligence of its mother and a third person.
But I agree with Swift, J., that that view of the law has been superseded
in consequence of the decision in Mills v. Armstrong, The Bernina. After
all, children of tender years are not the only persons who are incapable
of taking care of themselves. There comes a time in life when a second
childhood supervenes, and the aged may be quite as incapable of taking
care of themselves in a public highway as the very young, and even
between the extremes of youth and age there are the halt, the maimed
and the blind. All those persons, by reason of their infirmity, have to go
out into the public highway under the care of somebody else. Is such a
person to be debarred from recovering compensation if he has been injured
by an accident brought about by the combined negligence of the person
in whose care he was and a third person? If the accident was due solely
to the negligence of the third person there is no doubt that he could
recover compensation from the third person. It would indeed seem very
odd that if the accident was due to the combined negligence of both, he
should be without remedy.

In Massachusetts, however, the repudia'tion of Thorogood
v. Bryan (see supra, p. 21) was not held to have the effect of
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repudiating the doctrine of identification in the case of an
infant as well as in the case of an adult, but in our opinion
there would seem to be no valid reason for any distinction
between the two applications of the doctrine of identifica-
tion as indicated under the next heading.

(a) Injustice to Non Sui Juris Infant Plaintiff of Present
Rule as to Imputing to it the Negligence of Its Parent
or Custodian.

The burden of proving the negligence of the parent or
custodian has been held to be on the defendant where the
parent or custodian is in the immediate control of the child
{Gallagher v. Johnson, 237 Mass. 455, 459, cited with ap-
proval in Gaines v. Ratnowsky, 311 Mass. 254, 259, 260).
The law seems to be clear, however, that where the parent
or custodian is not in the immediate control of the child,
the child plaintiff has the burden of proving that its parent
or custodian was in the exercise of ’due care {McKenna v.
A?idreassi, 292 Mass. 213, 220). The infant probably also
has the burden of proving that its own conduct would not
have been negligent in an adult person in like circumstances
{Minsk v. Pitaro, 284 Mass. 109, 114-115; Sughrue v. Bay
State Ry., 230 Mass. 363, 365), although some doubt seems
to be thrown on this by the court in McKenna v. Andreassi,
supra, saying, page 219:

The judge could have found on the evidence wherever the burden
of proof rested (compare G. L. (Ter. Ed.) c. 231, § 85; Sullivan v. Chad-
wick, 236 Mass. 130; Minsk v. Pitaro, 284 Mass. 109, 114-115) —that
the conduct of the plaintiff would have been negligent in an adult person
in like circumstances, and that such conduct was a contributing cause
of injury. Smith v. Smith, 2 Pick. 621; Am. Law Inst., Restatement:
Torts, § 474.

Thus an infant who is too young to exercise care for
itself is at a greater disadvantage than older children or
adults. The fact that it is on the street unattended is of
itself prima facie evidence of negligence of its parent or

111. Scales of Justice.
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custodian {Sullivan v. Chadwick, 236 Mass. 130, 134). In
this event, it starts out, therefore, with prima facie evidence
against it, and must sustain the burden of proof in estab-
lishing due care on the part of its parent or custodian, as
stated above, or, failing in this, it also probably must sus-
tain the burden of proof in establishing that its conduct
would not have been negligent in an adult, as pointed out
above. Older children and adults have none of these dis-
advantages. (See Friedman v. Berthiaume, 303 Mass. 159,
supra, page 11.) The law, therefore, although in general
professing to give added protection to infancy, in this
respect has placed an infant in its earliest years at a greater
disadvantage than any one else.

Furthermore, the law seems to have gone out of its way
in building up a doctrine of identity between the parent
(or custodian) and the child for this very purpose and for
this purpose alone. Apparently there was no trace of any
such doctrine before the case of Thorogood v. Bryan (1849),
BC. B. 115. See Shultz v. Old Colony St. Ry. Co., 193 Mass,.
309, 313, 314 {supra, page 20), and The Bernina, Mills v.
Armstrong, {supra, pages 21 and 23). In no other respect
does there appear to be any “identification” between par-
ent (or custodian) and child. All the objections stated
above in heading B, II (pages 21-26, supra), with reference
to the doctrine of identification as to a driver of an omni-
bus and a passenger seem to us to be equally applicable to
the doctrine of identification when applied to an infant, as
pointed out by the English court (pages 24-25, supra).
There appears to be no reciprocal identification by which
the negligence of the infant is imputed to the parent. The
parent may be liable if he has control of or the right to
control the child {Peabody v. Haverhill, etc., St. Ry., 200
Mass. 277), but this appears not to be based on the doc-
trine of identification. (See also American Law Institute,
Restatement of Torts, § 495 and comments, especially com-
ment on Clause [c. ii], page 1284, and compare §§ 315 to
320). The fact that an unemancipated infant cannot sue
its parent, and that, reversely, a parent cannot sue his in-
fant, for negligence, is not based on identification but on
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public policy. See Luster v. Luster, 299 Mass. 480, 482 (in-
fant versus parent), Oliveria v. Oliveria, 305 Mass. 297 (par-
ent versus infant) which would seem to negative any identi-
fication in this connection. A guardian of an infant is liable
to his ward for improper management of his estate (Shurt-
leff v. Rile, 140 Mass. 213). A mother who had also been
appointed guardian of her children was held not able to
deprive her children of their rights to land by going through
a form of sale under defective guardianship proceedings
(.Dickenson v. Durfee, 139 Mass. 232). A guardian cannot
bind the person or estate of his ward by a contract made
by himself, the effect of such contract being to bind the
guardian personally (Rollins v. Marsh, 128 Mass. 116).
When a guardian deals wrongfully with his ward’s estate
in conjunction with a third person, the ward may proceed
directly against the third person {Tierney v. Coolidge, 308
Mass. 255). There is no identification with regard to the
damages recovered by an infant for his injury. Such dam-
ages belong to the infant, not the parent. Analogous to
the situation of the passenger in the omnibus, there is no
identification resulting in imputing to the infant the negli-
gence of the parent or custodian where that negligence re-
sults in damage to third persons, thus rendering the infant
liable to such third persons. In short, as was said on page
43 of the New York Law Revision Commission’s report on
the imputation of negligence to infants:

... A quotation from Lord Herschell’s opinion in the Bernina case
suffices to show the sheer absurdity of resort either to the agency or
identification doctrine:' “To say that it is a defence because the passenger
is identified with the driver, appears to me to beg the question, when it is
not suggested that the identification results from any recognized principles
of law, or has any other effect than to furnish that defence, the validity
of which was the very point in issue.”

See also supra, page 23
The Massachusetts doctrine is not based on agency (see

Gallagher v. Johnson, 237 Mass. 455, 457, supra, pages 19-20).
There is no sound basis for denying justice to the infant

on the ground that the parent may profit by his own wrong.
The money collected in behalf of the child for an injury to
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him belongs to the child and can be protected in a prac-
tical way. See 17th Report of Massachusetts Judicial Coun-
cil (1941), page 29, framing a proposed act in connection
with minor settlements (Appendix 7, page 63, infra). See
also New York Law Revision Commission’s Report on Im-
puted Negligence, page 43 (Appendix 6, page 62, infra),
where it wa3*Said:
... In New York there is an almost universal practice of requiring

the proceeds of any recovery on behalf of an infant to be deposited in a
separate bank account, usually under the name of the general guardian
of the infant; moreover, it would seem that in a proper case, on applica-
tion to a court of equity, the amount recovered could be ordered to be
put into a trust, administered under the direction of the court for the
benefit of the infant in either case the parent would not profit by his
own negligence.

See also as to the New York rule, Appendix B, on page
86 of the 16th Report of the Massachusetts Judicial Council,

Also, as was said in the New York Law Revision Commi
sion’s Report, page 43:

... If the attempt is made to argue that knowledge that the parent’s
negligence will bar a recovery by the child will achieve the desirable
result of causing parents to be more careful of their children, the answer
is threefold: (1) it is highly dubious whether such knowledge of the law,
assuming that the lay parent knows the law, will be of any greater force
than the natural love for the child; (2) from even a casual reading of the
cases, it is apparent that this rule of imputed negligence is applicable in
the majority of situations to the lower stratum of society, and such
families are incapable of spending more time or money for the care of
their children; (3) it is an extremely harsh method of getting such a
result, however desirable, when we deprive a child of any recompense
for an amputated arm or crippled leg in order to impress on parents in
general the necessity of watching over their offspring with a higher degree
of care.

Since the rule is harsh to the point of extreme unfairness, since it
protects property at the expense of life, and since there is absolutely no
rational justification for it in legal theory or social policy, the rule should
be abolished. Every court that has given any careful consideration to
its theoretical basis and social effect has repudiated it, and the unques-
tioning adherence to an 1839 dictum, unsupported by reason, is a dis-
credit to the New York courts. “Ratio abest, cessat lex.”

See also adverse] comments on such a rule of imputed
negligence by the Massachusetts Judicial Council in its
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14th Report, pages 36 and 37 (Appendix 4, infra, page 58)
and textbook comment as to the injustice of the rale in
Prosser on Torts, § 55 (Appendix 8, infra, page 64).

( b) Possible Injustice, if Any, to Defendant, if the Present
Rule as to Imputing Negligence to Non SuiJuris Infant
Plaintiff is Abolished.

It would seem that the only possible injustice, if any, to
a defendant in abolishing the rule imputing negligence to
children, is that he would be deprived of a defense of con-
tributory negligence. But it appears to us that the real
reason for any apparent injustice is the fact (as was said
by the English court, with regard to the omnibus case,
supra, page 21), that both tort feasors are not being sued,
and that the hardship is caused by the rale which does not
allow any contribution among wrongdoers. In Massachu-
setts an unemancipated infant living with its parent cannot
recover from its parent for personal injuries caused by neg-
ligence, not because of identity but on the ground of public
policy (Luster v. Luster, 299 Mass. 480). Also, in Massa-
chusetts no contribution is allowed between tort feasors
CBoott Mills v. B. & M. R.R., 218 Mass. 582, 593; Austin v.
Hayden, 244 Mass. 286, 292). If the rule as to imputing
negligence to children were abolished, the injustice, if any,
to the defendant, it seems to us, would be due to these rales
of law rather than to the abolishing of the rule imputing
negligence to children.

If an infant were on the street unattended, but through
no fault of its parent or custodian, all the immediate circum-
stances of the accident would be exactly the same, so far
as the defendant is concerned, as though there were negli-
gence of the parent or custodian, and yet the defendant
would be held liable for the injury to the infant. (Miller v.
Flash Chemical Co., 230 Mass. 419, 421; cited in McKenna v.
Andreassi, 292 Mass. 213, 219). Where the child’s presence
on the street unattended is due to the fault of the parent or
custodian, the only fact added is a concurrent tort feasor,
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whose negligence in other cases is not allowed to relieve the
defendant from his own negligence, with certain exceptions
not present here (Boott Mills v. B. cfc M. R.R., 218 Mass.
582, 593; Austin v. Hayden, 244 Mass. 286, supra, page 30).
Such a situation may be a reason for changing the law to
allow contribution between tort feasors and to permit a
parent to be held as a tort feasor by his child. As to the
merits of such a change we take no position. But so long
as the present rules of law are in effect, and the fact of
another tort feasor does not relieve a defendant from his
own wrong where an injured older child sues him and the
parent is a tort feasor, or where an adult elects to sue
him rather than to sue another tort feasor, it would not
seem to be an injustice to the defendant to apply the same
rule where a young child sues him. It would seem to be an
injustice, however, that an infant too young to be able to
exercise care for itself is the only person against whom a
tort feasor is relieved of his own wrong (with certain excep-
tions not pertinent here). The only difference between such
an infant and other persons would seem to be that in the
case of the infant, at least while unemancipated, the law
requires it to sue the defendant alone (since it is not able to
recover from its parent, Luster v. Luster, 299 Mass. 480),
whereas in the ordinary case of tort feasors the injured person
may choose which tort feasor he will sue (Shultz v. Old
Colony St. Ry., 193 Mass. 309, 321 and cases cited).

Looking at the situation from the following point of view
seems to us also to dispel what might at first appear to be
an injustice to the defendant. Take the situation of a
child able to exercise care for itself. Through a period of
many years it is not able to exercise the care of an adult, and
the defendant is deprived of the defence of contributory
riegligence to the extent to which the standard of care to
which it is held falls short of the standard to which an adult
is held. Thus the younger the child the larger is the portion
of the defence which is taken away from the defendant until
finally he is deprived of practically the entire defence of
contributory negligence where the child he has injured is
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just above the border line of not being able to take care of
itself. No matter how close the child may be to the border
line of not being able to take care of itself, the negligence of
its parent or guardian is not imputed to it, yet the care it
would be able to exercise would be very little (McDonough v.
Vozzela, 247 Mass. 552). With the present law taking away
the defence of contributory negligence to such varying
degrees down to the last vestige where the child is recently
sui juris, it would not seem to be any great injustice to the
defendant to carry the rule one step further and take away
the last vestige of the defence where the child is not able to
take care of itself. Certainly it would seem more just to do
that than to give the defendant a defence of an adult stand-
ard or the standard of an older child, as the case may be.
But this is what the law now does, in that the infant, if
unattended, must exercise the care of an adult or there is
imputed to it the negligence of an adult, or older child (de-
pending upon the age of its custodian), and, if attended by
its parent or other custodian, there is imputed to it the
negligence of such adult or older child, as the case may be.

IV. Abolishing the Doctrine of Imputing to a Child
the- Negligence of its Parent or Custodian
from the Fact of Such Parenthood or Custo-
dianship would seem to Render the Rule with
Regard to Infants Consistent with the Massa-
chusetts Common Law as to Imputing Negli-
gence in General.

(a) Negligence is not Imputed from the Relationship of Pas-
senger or Guest under Present Common Law.

The repudiation of the English case of Thorogood v.
Bryan, 8 C. B. 115 (see supra, page 20), which was a case of
a public carrier, by the Massachusetts court in Randolph v.
O’Riordon, 155 Mass. 331, 337 (see supra, page 21), which
was a case of a private carrier, and the case of Bessey v.
Salemme, 302 Mass. 188, 208, 210, which was a case of a
guest in a private conveyance, would seem to eliminate en-
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tirely any imputation of negligence to passengers in general
other than where the passenger is in other relationships to
the driver which cause the driver’s negligence to be im-
puted to the passenger, such as master or participant in a
joint enterprise. See also Griffin v. Hustis, 234 Mass. 95;
Bullard v. Boston El. Ry., 226 Mass. 262, 264, 265; Slorvick
v. Union St. Ry., 282 Mass. 249, 253, 254; Littlefield v.
Gilman, 207 Mass. 539, 541. These cases appear to be
aside from the doctrine of voluntary surrender. Bessey v.
Salemme, 302 Mass. 188, 209, abolished the doctrine of im-
puted negligence through voluntary surrender. This case
is quoted supra, page 21. The court in this case also said
(referring to Shultz v. Old Colony Street Ry., 193 Mass. 309,
quoted supra, pages 20 -21);

We think we are right in saying that the statement in the Allyn case,
hereinbefore quoted, was unnecessary and a mere dictum. It accounts
for much that was said in the later cases that preceded the Shultz case.
Thorogood v. Bryan, 8 C. B. 115, long since overruled, was relied upon
in the Allyn case. It is unfortunate, at least, that, when the English
case was repudiated by this court, the dicta that it inspired did not pass
with it. . . . It would seem that the court, after pointing out the injustice
of imputed negligence in clear and unanswerable language, proceeded to
set up a new formula of imputability, only to destroy it by the concluding
words of the opinion. All that seems to be left of the doctrine of volun-
tary surrender is that, if a plaintiff is contributorily negligent, he cannot
recover. . . . Some cases, harking back to the Allyn case, contained a
germ of imputability without giving it that name. We think that one
result that the Shultz case should have accomplished was to destroy that
germ. If it failed in its purpose it is not too late to complete the task.

Upon careful consideration, we are of the opinion that the administra-
tion of justice will be better served if the so-called doctrine of voluntary,
non-contractual surrender of all care is eliminated from our law, so that,
in cases where a guest in a private conveyance, being of sufficient age and
capacity to exercise care for his own safety, and being in none of the
relationships to the driver that cause the latter’s negligence to be imputed
to him (such as master or participant in a joint enterprise), is injured
because of the concurrent negligence of the driver and a third person, the
inquiry in an action against the third person, whether the guest may
recover in such circumstances, will be gone into no further than to decide
whether he was guilty of contributory negligence.
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(b) Other Relationships in which Negligence is not Imputed.

Negligence appears not to be imputed in the following
relationships:

Husband and Wife. Thompson v. Sides, 275 Mass. 568;
Bessey v. Salemme, 302 Mass. 188, 191, 210, 211; Wilson
v. Birlsenbush. 305 Mass. 173, 175,

Fellow Employee. Slorvick v. Union St. Railway, 282
Mass. 249, 252

Bailor and Bailee. Foley v. Hurley, 288 Mass. 354
Gibbons v. Denoncourt, 297 Mass. 448, 459; Laveillee v.
Wright, 300 Mass. 382, 390. See special type of contractual
relation of bailment between shipper and common carrier
of goods (different from bailment of goods for hire) where
a line of cases holds the common carrier is an insurer and
“the shipper cannot look beyond him for liability. . . . upon
public policy”. N. Y., etc., R. Co. v. N. J. E. Ry., 31
Vroom, 338, 349. See also St. 1928, c. 317, § 1 (G. L., c. 231,
§ 85A) making registration of a car in the name of the de-
fendant prima facie evidence of the responsibility of defend-
ant (apparently on basis of agency)

Landlord and Tenant. Burt v. Boston, 122 Mass. 223
227

Vendor and Purchaser. Mooney v. Beattie, 180 Ma;
451.

Independent Contractor. Randolph v. O'Riordon, 155
Mass. 331; Griffin v. Hustis, 234 Mass. 95, 99. There are
special situations where a person will be liable for the negli-
gence of another, even though the latter is an independent
contractor, but this is where a nuisance will be created or
the work is done under a franchise, etc. See Pickett v.
Waldorf System, 241 Mass. 569; McGinley v. Edison Electric
Co., 248 Mass. 583, 308 Mass. 427, 429, 430

(c) Only Relationships where Negligence is Imputed.
The only relationships other than parent and child whore

negligence appears to be imputed are the following:
Principal arid Agent. Negligence of the agent is imputed
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to the principal. Foley v. Hurley, 288 Mass. 354; Griffin
v. Hustis, 234 Mass. 95; Saujean v. Hyman, 302 Mass. 224.

Joint Venture. Negligence is imputed as between joint
venturers apparently on the basis of agency. See Caron v.
The Lynn Sand and Stone Co., 270 Mass. 340, where the
court said that:

To constitute a common or joint enterprise between two or more
persons and thereby make the doctrine of joint enterprise applicable as a
branch of imputed contributory negligence, it must appear that such
persons have an equal right to direct and control the conduct of the
others concerning the acts or omissions which contributed to cause the
injury.

See also Alderman v. Noble, 296 Mass. 30
The Massachusetts doctrine of imputing negligence to

children is not based on agency (Gallagher v. Johnson, 237
Mass. 455, 457, sup/a, pages 19-20).

V. Abolishing the Doctrine of Imputing to a Child
the Negligence of its Parent or Custodian
from the Fact of Such Parenthood or Custo-
dianship WOULD BRING THE MASSACHUSETTS RULE
in this Respect into Accord with the Great
Weight of Authority and make it Comply with
the American Law Institute Restatement of
the Law of Torts.

Abolishing the doctrine of imputing to a child the negli-
gence of its parent or custodian from the fact of such par-
enthood or custodianship would bring the Massachusetts
rule in this respect into accord with the great weight of
authority. See New York Law Revision Commission’s
Report on Imputed Negligence (Appendix 6, page 62,
infra). See also Shearman and Redfield on Negligence,
section 95; Prosser on Torts, section 55 (Appendix 8, page
64, infra).

The proposed legislation abolishing imputed negligence
would also make the Massachusetts rule in this respect
comply with the American Law Institute, Restatement of
Torts, sections 488 and 485 (Appendix 9, page 66, infra).
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if Material

We understand that the Registry of Motor Vehicles has
compiled the following figures for accidents to children in
1941:

Number of Accidents by Age Groups,

The figures for the 0-4 year group above would seem likely
to cover the greatest portion of cases of injury to children
affected by the abolishment of the doctrine of imputing the
negligence of the parent to the child, though as stated above
(pages 15, 16, 17) age is only one among many factors to be
considered, and there can be no actual line based on age
alone, unless, of course, such a line is arbitrarily drawn.
There would therefore likely be cases in the 5-14 year group
where negligence would be imputed under the present rule
as matter of law or as a matter of fact, and, perhaps, though
not likely or frequent, cases in the 0-4 year group where
the child might be held to be sui juris with reference to
the particular circumstances involved. In Strachowicz v.
Matera, 257 Mass. 283, 284, the court said that a child two
years and seven months was too young to be capable of
exercising due care in crossing a busy street. As indicated
above (pages 7-13, 15-18), cases holding that a particular
child of a certain age is negligent as a matter of law, in our
opinion, do not as a matter of law decide that all children
of that age are sui juris, but merely that the particular child
involved, in view of his age, intelligence, experience and
alertness was capable of exercising care under the circum-
stances confronting him in that particular instance.

In many of the cases in both of the above age groups, no
doubt, there would be decisions or findings that there was
no negligence of either the parent (or the custodian) or the

VI. Statistics with Reference to Insurance Costs,
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child, or no negligence of one or the other, as the case may
be. It is to be kept in mind that, even where the parent or
custodian is negligent in allowing a non sui juris infant to be
on the street unattended, the infant may still have been
found to have done nothing which would be regarded as
negligent in an adult, and therefore be entitled to recover,
and that where the infant did not come up to that standard,
it may have gotten on to the street through no fault of the
parent or custodian, and therefore could recover. (Supra,
pages 18-19, 26, 30.) It would not seem possible, therefore
to make any very accurate estimate of the amount by which
recoveries by plaintiffs would be increased by abolishing the
imputed negligence rule, or the amount by which the cost of
insurance would thereby be increased.

Regardless of the costs, however, we feel that young
children are entitled to protection equal to that afforded to
older children and adults, and that one class of persons
should not be denied justice to reduce the cost of justice to
others.

It is to be noted also that figures in regard to death
claims are included in the above tabulation, should the
proposed act be extended to actions for causing the death of
children as recommended below.

(a) The Character and Purpose of the Death Statutes,
(1) The death statutes are penal in character, and the

amount recoverable is determined only on the basis of the
quantity of the guilt of the defendant.

In Porter v. Sorell, 280 Mass. 457, 459, 460, which was an
action brought under G. L. (Ter. Ed.) c. 229, § 5, by an
administratrix to recover damages for the death of her
intestate, the court said:

VII. Application to Death Statutes of Proposed Act
Abolishing the Defence of Imputed Negligence.

The history of this legislative system of death statutes is told with
adequate detail in Hudson v. Lynn & Boston Railroad, 185 Mass. 510,
and Brooks v. Fitchburg & Leominster Street Railway, 200 Mass. 8. In
the various statutes there have been and are differences as to the grounds
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of liability and the procedure for determination of liability, the burden
of proof as to the care used by the deceased, the amount recoverable, the
person or persons entitled ultimately to receive such amount, and the
amount of costs. Whatever these variances now are or in the past have
been, all the death statutes have this common, uniform and unaltered
characteristic that the amount recoverable is fixed, not on the theory of
compensating the relatives of the deceased, but solely on the basis of the
quantity of the guilt of the defendant under the circumstances of the
killing. . . .

At common law the death of a person could not be com-
plained of as an injury. See Carey v. Berkshire Railroad,
1 Cush. 475, and Porter v. Sorell, 280 Mass. 457, 459. Even
the early death statutes were enforced only by indictment
(.Hudson v. Lynn & Boston Railroad, 185 Mass. 510, 515).

In Commonwealth v. Boston & Lowell Railroad, 134 Mass.
211, it was decided that a steam railroad was liable by in-
dictment under the death statute for wrongfully causing
the death of a passenger, and that the want of due care on
the part of the passenger was not a defence under St. 1874,
c. 372, § 163. The court mentioned the omission in the
statute of a requirement of due care from a passenger and the
express requirement of due care from others, but also said:

If the person whose negligence caused the death had been indicted for
manslaughter, the negligence of the deceased would not have been a
defence. (Citing English cases.)

The court also said:
. .

. That one purpose of the Legislature was to punish the defendant
is further indicated by § 164, following the section upon which the indict-
ment in this case is based, which provides that under certain circum-
stances (death at a grade crossing) a railroad company shall be subject
to a fine recoverable by indictment as provided in § 163, for an injury
to a person not a passenger, unless it is shown that, in addition to a mere
want of ordinary care, the person injured . . . was, at the time of the
collision, guilty of gross or wilful negligence, or was acting in violation
of the law, and that such gross or wilful negligence or unlawful act con-
tributed to the injury.

It was said in Hudson v. Lynn & Boston Railroad, 185 Mass.
510, 515, that this grade crossing statute was brought
within the death statute system by St. 1871, c. 352 (now
G. L. c. 160, § 232).
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In Merrill v. Eastern Railroad, 139 Mass. 252, it was held
that an action of tort could be maintained under St. 1881,
c. 199 (Pub. Sts. c. 112, § 212) for the death of a passenger
who was not in the exercise of due care, the court saying;

No distinction can be made between an indictment and an action of
tort, under Pub. Sts., c. 112, § 212.

In Porter v. Sorell, 280 Mass
was also said:

457 {supra, pages 37-38), it

No distinction . . . can be made between an ' indictment and an
action of tort brought under the death statutes. (Citing cases.) The
conclusion is unavoidable that the death statutes in providing a right of
action in tort “give a civil remedy for the recovery of a penalty imposed
by way of punishment.” Hudson v. Lynn & Boston Railroad, 185 Mass.
510, 517. . . . Although by the provision that the penalty when assessed
and paid shall be turned over to the persons designated to receive it, the
death statutes have a remedial aspect (Sullivan v. Hustis, 237 Mass.
441, 448). There is manifested in our death statutes, in their present
as much as in their earlier forms, the clear, legislative intent that by
means of a judgment in an action of tort adequate punishment shall be
meted out to the negligent killer of a human being.

(2) The defendant’s liability being limited to his own
guilt, punishment is inflicted on a negligent causer of death,
even though the negligence of others (in some cases the per-
son killed) also had a part in such causation.

As to the defendant’s liability not being affected under
one of the death statutes by the contributory negligence
of the person killed, see Boott Mills v. Boston and Maine
Railroad, 218 Mass. 582, 584, where the court said:

The conduct of the deceased, in case he is a passenger upon any common
carrier, whether negligent or otherwise, has nothing to do with the matter.

In Commonwealth v. Boston & Lowell Railroad, 134 Mass.
211 {supra, page 38), it was held that the want of due care
on the part of the passenger is not a defence under St.
1874, c. 372, § 163, the court saying:

If the person whose negligence caused the death had been indicted for
manslaughter, the negligence of the deceased would not have been a
defence. (Citing English cases.)
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See also Merrill v. Eastern Railroad, 139 Mass. 252, and
Porter v. Sorell, 280 Mass. 457 {supra, pages 38, 39), to the
effect that no distinction can be made between an indict-
ment and an action of tort.

See also the grade crossing statute, G. L. c. 160, § 232,
mentioned in Commonwealth v. Boston and Lowell Railroad,
134 Mass. 211 {supra, page 38), where the mere want of
ordinary care of the person killed will not prevent recovery,
the statute requiring gross or wilful negligence or violation
of the law. It is to be noted also that although negligence
of another under the death statute in G. L., c. 160, § 232,
is in effect imputed to the person killed, it must be more
than mere want of ordinary care. There must be gross
or wilful negligence or violation of law to bar recovery.
On the other hand, the present common law rule of imputing
to an infant the negligence of its parent or custodian to
prevent recovery under the death statutes as to which
negligence of the person killed is a bar, as well as at common
law, requires the imputation of the want of merely ordinary
care (if not of more actively diligent care, under sections
3 and 5 of chapter 229) in order to bar recovery. See
Report of the Massachusetts Judicial Council (1938)
(Appendix 4, infra, page 58) as to their opinion as to the
harshness of this statutory imputation of negligence apply-
ing to adults and children alike. Yet the general common
law imputation of negligence to non sui juris children is
even more harsh, as pointed out above. (See note page 43.)

As to punishment being inflicted even though the negli-
gence of other tort feasors is also a cause, see Nugent v.
Boston Consolidated Gas Co., 238 Mass. 221, 233, where the
court said:

The defendant cannot escape liability for its own negligence because
of the negligence of a concurrent wrongdoer. Eaton v. Boston & Lowell
Railroad, 11 Allen, 500, 505.

. . . each defendant was liable only for its own negligence, or ac-
cording to the degree of its own culpability without regard whatever to
the negligence or degree of culpability of the defendant in the other
action. (Citing cases.)

In Porter v. Sorell, 280 Mass. 457, it is stated, page 463:
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The imperative purpose of the death statutes, that by means of an
action of tort punishment shallbe inflicted on a negligent causer of death,
even though the negligence of others likewise played a part in such
causation, does not permit the application in such actions of the long
established common law rule that the satisfaction of a judgment against
one of two joint or concurrent tort feasors discharges the other.

The court also said:
. . . The definite purpose of the death statutes to punish those who

through negligence cause the death of a human being would be only
partially accomplished if one of two persons wrongfully causing death
escaped punishment. . . . The amount of the penalty is to be fixed with
reference to the degree of culpability of the wrongdoer. Nugent v. Boston
Consolidated Gas Co., 238 Mass. 221, 237. .

. .

. . . Each is liable to the extent only of his individual culpability.
The foundation of an action under the death statutes is the punishment
of negligent causers of death.

(3) The dominant purpose of the penalty of the death
statutes is to induce those to whom it applies to exercise
a higher degree of care toward others than they might
exercise otherwise, and thus to protect the life of those
others, compensation to their relatives for their death being
secondary.

In Carey v. Berkshire Railway, 1 Cush. 475, the court said:
“In a civil court, the death of a human being cannot be complained

of as an injury.” Such, then, we cannot doubt is the doctrine of the
common law. . . . Our statute is confined to the death of passengers
carried by certain . . . modes of conveyance. A limited penalty is
imposed, as a punishment for carelessness in common carriers. . . . The
penalty when thus recovered is conferred on the widows and heirs, not
as damages for their loss, but as a gratuity from the Commonwealth.

In Mulhall v. Fallon, 176 Mass. 266, 269, it was said by
Chief Justice Holmes:

In all cases the statute (Employer’s Liability Act) has the interest of
the employees in mind. It is on their account that an action is given
to the widow or next of kin. . . . Whether the action is to be brought
by them or by the administrator, the sum to be recovered is to be assessed
with reference to the degree of culpability of the employer or negligent
person. In other words, it is primarily a penalty for the protection of
the life of a workman in this State. .

. . We cannot think that workmen
were intended to be less protected if their mothers happen to live abroad,
or less protected against sudden than against lingering death.
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Railroad, 218 Mass. 582, 584

according to his guilt, and that which
to that guilt is paid to the person or

The wrongdoer is punished
is in substance a fine proportioned
persons, or some of them, who have suffered by reason of the death and
thus to whom the injury has been done. . . . The death section of the
employer’s liability act has been adverted to by the court in several cases.

The court then quotes from the preceding quotation from
Mulhall v. Fallon, 176 Mass. 266, 269, and continues as
follows:

. . . These decisions show that from the first the employer’s liability
act has been recognized as belonging to the class of penalty statutes as
much as St. 1906, c. 463, Part 1, § 63, as to deaths caused by railroads
and street railways, where the remedy by indictment given at first always
has been retained. They rest on the solid foundation that where damages
are not compensatory, but are assessed wholly with reference to the degree
of culpability of the wrongdoer, they are imposed as a punishment.

Under statutes where the relief afforded was by indictment alone, it is
easy to see that the money received by the family of the deceased was a
gratuity from the government derived from the fine imposed upon the
one negligently causing the death.

In Johnston v. Bay State
court said;

St. Ry., 222 Mass. 583, the

The Legislature, in providing an additional remedy in cases of death
resulting from negligent conduct in Sts. 1881, c. 199, § 1, 1886, c. 140,
retained in the use of the words “damages ... to be assessed with refer-
ence to the degree of culpability,” the distinguishing feature of a fine
imposed by court after a conviction upon an indictment. In the emphasis
given to the consideration of the wrongful and blameworthy conduct of
the defendant there appears a dominating purpose to induce carriers and
others to exercise a higher degree of care toward passengers, the traveling
public and others, than they might exercise otherwise. Compensation is a
secondary consideration, and results only from the provision common to
indictmentand action that the fine or damage shall be paid to or recovered
by the executor or administrator of the deceased to the use of certain
designated persons. Brown v. Thayer, 212 Mass. 392; Boott Mills v.
Boston & Maine Railroad, 218 Mass. 582. If the death of the beneficiary
discharges the liability of the wrongdoer the principal object of the
Legislature is defeated.

See also Porter v. Sorell, 280 Mass. 457, supra, pages
38, 39.

In Boott Mills v. B. & M
the court said:
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( b) Non Sui Juris Children should be brought within the
Full Protection of the Death Statutes by Abolishing the
Defence of Imputed Negligence in Actions for Death.

As indicated under heading VII, (a), (3), the dominant
purpose of the death statutes is to impose a penalty for
carelessness to induce those to whom it applies to exercise
a higher degree of care toward others and thus to protect
the life of those others. It would seem that non sui juris
children should be within the protection of these statutes
as much as any one else, unless there is some compelling
reason for their not receiving full protection. 1

Looking at the situation from the defendant’s point of
view, it might at first seem unfair to penalize him for the
death of a child too young to be able to take care of itself,
when the death was partly caused by the child itself, or by
its parent or custodian, while attending it, or permitting it
to be unattended or without proper oversight. Yet, as
shown (pages 37-39, supra), the defendant is not penalized
for any fault but his own. If he were only slightly to blame,
his penalty, according to the above cases, would also be
relatively small within the limits set by the statute. Since
the death statutes are penal in character, and the penalty
upon the defendant is limited to the defendant’s own fault,
the fact that recovery is not prevented by whatever part a
non sui juris infant had in causing its own death would not
appear to prejudice the defendant any more than he is
prejudiced where there is another tort feasor under the
holding of Porter v. Sorell, 280 Mass. 457, supra, pages 40, 41.

Looking at the situation as though the child’s acts were
equivalent to contributory negligence, we find that although
under some of the statutes contributory negligence is a
defence, it is not so in all cases, which would indicate that
there is nothing inherent in the character of the statutes
which would forbid holding the defendant liable in that
event. Moreover, the fact that the statutes were originally

active diligence being required of the parent or custodian und
the General Laws. See Travers v. Boston Blevated Ry., 217 Mass. 188,

Marchant v. Boston & Maine Railroad, 228 Mass. 472, 477
Ry., 253 Mass. 462. See McKennav. Andreassi, 292 Mass. 2
at least, at as greata disadvantage in regard to death actions as they are in
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criminal would show, as indicated by the cases on pages 38
and 39, that contributory negligence would not be inherently
a bar. Also as pointed out abo,ve (see pages 31, 32 and also
footnote at the bottom of page 43), the defendant is liable
under the present statutes where the child is just above the
border line of being able to take care of itself and yet the
amount of care it would be able to exercise would be very
little more than that of a non sui juris child.

Looking at the situation from the point of view of the
negligence of the child’s parent or custodian, it seems to
us that abolishing the imputation to the non sui juris
infant of its parent’s or custodian’s negligence would leave
the parent or custodian as nothing more than a mere tort
feasor. We think that the principle of Porter v. Sorell, 280
Mass. 457 {supra, page 40), interpreting the death statutes
as imposing a penalty on one wrongdoer irrespective of
any other wrongdoer should also apply to the situation
where one tort feasor happens to be the parent or custodian
of a non sui juris infant. As to the right of the administrator
of the infant’s estate to recover in such a case, as well as
to the disposition of the proceeds of any such recovery,
see John J. O’Connor, administrator v. Benson Coal Co.,
301 Mass. 145, where the court said:

. . . This is an action under G. L. (Ter. Ed.) c. 229, § 5, to recover for
the death by negligence of the plaintiff’s intestate, a child three years
and seven months of age living with her parents.

The deceased met her death as the result of being run over by a truck
driven by her own father, while acting within the scope of his employ-
ment by the defendant as a driver, in delivering at his own home some
bags of coal which he had purchased from the defendant for his own use.
It was agreed that the deceased was incapable of exercising any care for
her safety. . .

.

It is urged that the plaintiff as administrator cannot prevail under the
statute because the father, who as one of the next of kin would share in
the distribution of the money recovered, would thereby profit from his
own wrong. Upon the question so raised nearly every possible view seems
to have been taken by the courts of various States. .

.
.

It is apparent from reading them that the results are dependent upon
the varying characters of the death statutes of different jurisdictions,
and, to some extent, upon the local law as to imputed negligence. Our
own death statute provides that action be brought by the executor or
administrator, and that damages be assessed with reference to the degree
of culpability of the defendantor of that of his agents or servants (page
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148). G. L. (Ter. Ed.) c. 229, § 5. Its primary purpose is punishment
proportionate to the degree of blame inherent in the wrongful act for
which the defendant is liable. Porter v. Sorell, 280 Mass. 457. In that
case, at page 462, we said, “This court cannot by construction add a
limitation on punishment which the Legislature did not see fit to estab-
lish.” See also Bootl Mills v. Boston & Maine Railroad, 218 Mass. 582;
Putnam v. Savage, 244 Mass. 83; Macchiaroli v. Howell, 294 Mass. 144.
Liability based upon the degree of culpability of the defendant cannot be
varied according to the number of beneficiaries who are guilty or innocent.
Compare Brown v. Thayer, 212 Mass. 392, 399. There is no way in which
damages can be either wholly denied or reduced because of the contribu-
tory negligence of one or more out of a group of beneficiaries without
violating the statute. We therefore conclude that, at least when there
is one beneficiary whose fault did not contribute to the death, recovery
can be had without regard to the fault of other beneficiaries. It does not
necessarily follow that beneficiaries who are at fault can share in the
distribution by the executor or administrator of the money recovered.
Compare McCarthy v. William H. Wood Lumber Co., 219 Mass. 566, 568.
It may be that the attitude of the common law toward a wrongdoer will
be carried over to affect the statutory right, so that the proceeds of
recovery must be distributed among the innocent beneficiaries alone as
if the guilty beneficiaries did not exist. This is the rule laid down in
Am. Law Inst., Restatement: Torts, § 493, Comment a (second para-
graph). 1 See Slocum v. Metropolitan Life Ins. Co., 245 Mass. 565, 570.
But the question of distribution is not now before us, and we do not
decide it. .

. .

There was evidence from which the jury could find that the deceased
at the time of the accident was in the custody of her mother and not of
her father, and therefore that negligence of her father was not to be
imputed to her.

It might even be possible for the administrator to recover
from a parent tort feasor as well as from any other joint
or concurrent tort feasor. See Oliveria v. Oliveria, 305 Mass.
297, 300, where an action against a minor child was brought
by its mother, as administratrix of its father’s estate, for
causing the death of the father. In that case the court said:

. . . The reasons of public policy which forbid actions between parent
and minor child for personal injury caused by negligence apply with
diminished force where the action is for death caused either by negligence
or by wilful, wanton or reckless act, and is brought not only for the
benefit of a surviving wife or husband, but of all the next of kin, by an
executor or administrator appointed by the Probate Court. G. L. (Ter.
Ed.), c. 229, §§ 5, 1. Even if a surviving parent is appointed executor or
administrator he or she is not acting in a personal capacity, and in most

Appendix 10,
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instances would be acting, at least in part, for the ultimate benefit of
others than himself or herself. See Beauvais v. Springfield Institution
for Savings, 303 Mass. 136, 147. The differences between the two types
of action are substantial, and bear upon the matter of public policy.

But there are still stronger reasons for a distinction. The right of action
for death is created by statute and is governed by the terms of the statutes.
G. L. (Ter. Ed.), c. 229, § 5, under which this action is brought, provides
broadly (with some exceptions not here material) that “a person who by
his negligence or by his wilful, wanton or reckless act . . . causes the
deathof a person in the exercise of due care . . . shall be liable in damages
in the sum of not less than five hundred nor more than ten thousand
dollars, to be assessed with reference to the degree of his culpability. . . .”

There are no exceptions based upon family relationship. The statute
does not limit the remedy, as do the statutes of many jurisdictions, to
instances where the deceased could have maintained an action if he had
lived. The action for death is not derivative in character. See Eldridge
v. Barton, 232 Mass. 183, 186. The cause of action does not arise until
death occurs, when it springs into existence by force of the statute. It
is a different cause of action from any which the deceased ever had in his
lifetime. Wall v. Massachusetts Northeastern Street Railway, 229 Mass.
506, 507, Martinelli v. Burke, 298 Mass. 390, 391-392, and cases cited.
Recovery has been allowed for death coming within the terms of the
statute where recovery would have been denied for personal injury.
(Citing cases.) . . .

With the abolition of the defence of imputed negligence,
the situation would appear to be no different in a suit for
the death of a non sui juris infant than in the case of a
suit for the death of one sui juris, in view of the cases of
O'Connor v. Benson Coal Co., 301 Mass. 145, and Oliveria v.
Oliveria, 305 Mass. 297 {supra, pages 44, 45 and 46).

We therefore feel that non sui juris children should be
brought within the full protection of the death statutes by
abolishing the defence of imputed negligence in actions for
death.

VIII. Draft op Proposed Act to Abolish the Defence
of Imputing to a Child the Negligence oe
its Parent or Custodian from the Fact of

Such Parenthood or Custodianship.

As indicated under headings A and B above, we recom-
mend that the defence of contributory negligence be allowed
to remain unchanged, and that the proposed act be confined
to abolishing the defence of imputed negligence only.
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There would appear to be no need of any age limit in the
proposed legislation, since negligence of the parent or
custodian is not imputed to a child when it becomes sui
juris, at whatever age that happens to be in the case of the
individual child {Friedman v. Berthiaume, 303 Mass. 159,
163, page 18, supra, and cases cited supra on pages 7 through
10 and pages 15 through 17). Moreover, to limit the effect
of the proposed legislation to children under the age of
seven would leave the doctrine of such imputed negligence
still in force as to those children who by reason of retarded
development do not become sui juris until they reach an
older age than seven years {Friedman v. Berthiaume, 303
Mass. 159, supra, page 7, and other cases under heading
A, supra, pages 7 through 10 and pages 15 through 17).

Our draft act has “or other custodian”, instead of the
words “or other person” after the word “parent” in the
bill contained in Senate Document No. 644, since at common
law there appears to be no imputation of negligence to the
child other than that of parent or custodian, except that
from the relationships of agency and joint venture which
are of general application. See heading B, IV {supra, pages
32-35). The only statutory rule resembling imputation of
negligence which has come to our attention is that contained
in G. L., c. 160, § 232 (mentioned supra, pages 38-40). The
question has been raised as to whether consideration of this
statute comes within the terms of the reference to us; also,
the statute applies to adults and older children as well as to
non sui juris children. Therefore we have not covered it
in recommending legislation to abolish the imputation of
negligence to children. We feel that it would be patchwork
legislation to single out non sui juris children from its
effect. Others would appear to be in a similar position, at
least from a practical point of view, and consideration of the
statute would seem to be more adequate if not limited in
focus to non sui juris children. See Report of Massachusetts
Judicial Council (Appendix 4, infra, page 58) and compare
with Bessey v. Salemme, 302 Mass. 188, abolishing the com-
mon law doctrine of imputed negligence by voluntary sur-
render. See also heading B, IV, (o) supra, pages 32 and 33.

Since chapter 24 of the Resolves of 1941 refers to us the
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subject-matter of Senate Document No. 644, which in turn
refers to three bills, two of which provide that the proposed
legislation shall apply in cases of death as well as in cases
of injury to children, we have assumed that the question of
whether the proposed legislation shall be extended to actions
for death is to be included in our study and report. As
stated under heading B, VII (supra, pages 37-46), we be-
lieve that the proposed act should apply to actions for death.

Although it may be outside of our province to recommend
that the scope of such act be further broadened, we feel that
since there appears to be no need for limiting the proposed
act to personal injuries resulting from the operation of
motor vehicles, that to so limit it would be patchwork
legislation. If it is not to be confined to motor vehicle in-
juries, it would seem better to have the act amend chapter
231 of the General Laws instead of chapter 90.

We recommend, therefore, the following legislation:

Draft of Proposed Act.

Chapter two hundred and thirty-one of the General Laws is hereby
amended by inserting after section eighty-five, as appearing in the Ter-
centenary Edition, the following new section:

Section SoD. In all actions, civil or criminal, to recover damages for
■injuries to the person or property or for causing the death of an infant,
the negligence of the infant’s parent or other custodian shall not be
imputed to the infant from the fact of such parenthood or custodianship.

Without making the above recommendation subject to
any further legislation, we also recommend some sort of
legislation for the protection of funds collected for the bene-
fit of minors such as is proposed by the 1941 Report of the
Massachusetts Judicial Council (Appendix 7, infra, page 63).

Respectfully submitted

GRETA C. COLEMAN
Chairman.

CHESTER C. STEADMAN.
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I do not join in recommending the enactment set forth
on page 48 of this report, for the reason that the bill (Senate,
No. 644) on which your Commission was appointed to re-
port is restricted to “actions against the operator of a
motor vehicle for personal injury resulting from the opera-
tion of such motor vehicle.” I am of the opinion that the
report should be limited to the scope of the bill.

I recommend the following legislation:

In actions against the operator of a motor vehicle for personal injury
resulting from the operation of such motor vehicle, where the person
injured is an infant, the negligence of the infant’s parent or other custodian
shall not be imputed to the infant from the fact of such parenthood or
custodianship.

I adopt the reasoning of the Majority Report so far as
applicable to the above recommendation.

Respectfully submitted,

JAMES C. REILLY.

MINORITY REPORT.
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Harvard Law Review, Vol. XLI, 1927-1928; some footnotes omitted

The Man of Ordinary Peudenc
. . . The difficult question is to describe the qualities with

which to endow our standard of comparison. . . . Whatever
short expression is used cannot contain a consideration of all the
qualities which go to make up the fictitious personality with whose
conduct we compare the actor’s, in ascertaining whether he acted
reasonably or unreasonably. It is of great importance, however,
to ascertain what the qualities are.

Moral Qualities,
That a purely objective standard applies to the moral qualities

is beyond question. The standard man evaluates interests in
accordance with the valuation placed upon them by the com-
munity sentiment crystallized into law. Not only, therefore, is
the actor not excused if he knowingly places values different from
those fixed by the community, but he is not excused, although he
believes, without personal moral fault, that his values are the
same as those of the community. .

. .

Intelligence

That the law adopts an objective standard in regard to intel-
ligence seems reasonably clear. . . .

There are some doubts as to the extent of the rule. Is it mate-
rial that an actor has superior intelligence so that he can more
easily estimate the risk from known factors than could the average
person? . . .

The other doubt is in regard to the time factor in intelligence,
although in expressing a doubt perhaps I am going too far, since
I have found nothing to indicate that the courts differentiate the
ability to understand from the time it takes in understanding. .

.

,

Warren A. Seavey.

Appendix 1.

NEGLIGENCE —SUBJECTIVE OR OBJECTIVE
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Physical Characteristics
In physical characteristics the standard man appears to be

identical with the actor. Unless we are to have a completely ob-
jective standard and eliminate all connotation of fault, even in a
popular sense, we cannot require that a person, in order to escape
liability for negligence, shall do, that which another might do,
but which it is physically impossible for him to do. Thus, if an
injury can be avoided by a jump of ten feet, it is clear that it is a
relevant question whether the actor is a jumper or a one-legged
man. So where one is blind, unless we would drive blind men
from all contacts with others, we cannot require him to act as
though he could see. A blind or otherwise physically incapacitated
person is sometimes classified with groups of those mentally in-
competent, like children or the insane. But there is a considerable
difference in that we have placed demented and immature persons
in distinct categories, while the law has not attempted any group-
ing of physical defects. . . . With physical characteristics, how-
ever, there is no classification; a stiff knee would be considered
equally with a missing leg, and rheumatism which prevents quick
action equally with paralysis which denies any action. 1 . . .

The existence of the specific qualities is sometimes spoken of as
one of the conditions in which the standard man finds himself.
It does no particular harm to deal with them in this manner, but
they are not part of the group of facts external to him. They are
as subjective as the condition of the mind, differing only in the
fact that many of them are more easily observable or demon-
strable. . . .

Belief-Knowledg:

... It is clear from the cases that there is no standard of
knowledge as to the existence of the physical facts surrounding any
situation. This must be so since every one has varying experi-
ences and can know but a small part of all the events known to
others. . .

.

Where there is an obvious physical defect, the reasoning and
the cases are clear. 2 . . . Just as in the case of external facts,

1 . . . It is clear that ablind personis not required to act as does one who can see, but is expected
to act as blind personsact, so that conduct which would be negligent in one whocan see may not
be negligent in a blind person, and vice versa. . . . Smith v. Wildes, 143 Mass. 556, 10 N. E. 446r
(1887).

2
... In some cases the court says that the defective person must exercise a higher degree of

care. Winn v. City of Lowell, 1 Allen, 177 (Mass. 1861); Karl v. JuniataCount;/, 206 Pa. 633, 56
Atl. 78 (1903). This means, however, only that the defective persons must take precautions suit-
able to those with known defects. Balcom v. City of Independence, 178 lowa, 685, 160 N. W. 305
(1916); Keith v. Worcester & Blackstone Valley St. Hy., 196 Mass. 478, 82 N. E. 680 (1907
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the actor’s conduct is to be judged not from the facts as they are,
but from the facts as they reasonably appear to him. Therefore
the actor cannot be required to take other than the ordinary
precautions unless he has some reason to believe that he is de-
fective. . . .

The same reasoning applies not only to the acquisition of knowl-
edge, but also to forgetfulness. . . . But one can scarcely grow up
with one’s self without learning of memory ability under different
conditions. In moments of advertence to any abnormal defect’in
memory, provision must be made to guard against its conse-
quences. 1 The same applies to sleep. . . .

Skill

In many cases liability may be predicated upon a “holdin
out,” and this entirely aside from contractual liability. Peifrom contractual liability. Per-

in connection with “skill,” ahaps this may be best discussed
composite, including knowledge,
qualities. Since of these qualit:
standardized, it is clear that th

;e, intelligence and the physical
titles only intelligence has been
there is, generally speaking, no

standard skillful man. It is equally clear, however, that if one
undertakes work requiring a minimum of skill, there is ordinarily
liability for failures due to falling below the standard. This is
obvious where there is a contractual relationship, as between mas-
ter and servant

>asons for liability, there would
more than there is standard eye-

Eliminating these suggested r
seem to be no standard skill, any
sight. No one is born with skill:
There must always be beginners

every one acquires it gradually
All those who now drive cars

have had to learn. All we can expect of them is that in learning
they shall do so with the least possible risk to third persons.
The new driver in a crowded street is doubtless ordinarily negli-
gent. But assume that he drives on the most remote streets and
employs the usual safeguards of beginners, but, owing to some
unforseen event, as a neighborhood fire, he suddenly finds himself
in the midst of a crowd. His conduct should not be judged by
that of the ordinarily skilled operator. He differs from the phys-
ically defective only in one respect. The blind or deaf man must
use the streets if he is to have a decent life; it becomes reasonable
for him, therefore, in the light of his necessities, to do that which,
but for them, would be negligent. The unskilled driver, however

In Kelli/ v. Town of Blackstone, 147 Mass. 448, 18 N. E. 217 (1888), the ageand timidity
of a woman were considered factors. . . . Other similar cases are: . . . Gilman v. /nhabitants of
Deerfield , 15 Gray, 577 (Mass. 1850); Fox v. Sackett, 10 Allen, 535 (Mass. 1
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is not permitted to go into traffic ordinarily because his interests
in driving are not sufficiently great. They may become so, how-
ever as if Paul Revere, being injured, could find only an un-
ikilled horseman to carry on the messa.

Conclusio:

Reviewing the whole matter briefly, it would appear that there
is no standardized man; that there is only in part an objective
test; that there is no such thing as reasonable or unreasonable
conduct except as viewed with reference to certain qualities of
the actor his physical attributes, his intellectual powers,
probably, if superior, his knowledge and the knowledge he would
have acquired had he exercised standard moral and at least
average mental qualities at the time of action or at some connected
time. It is quite true that negligence does not depend upon moral
fault; it is equally true that it does not depend upon fault even
in a legal sense. It is not true, however, that there can be an ob-
jectively negligent act, unless we create for “objective” a special
meaning to be used only in negligence.

.

. .
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A TREATISE ON THE LAW OF TORTS.

Footnote

Section 70. The Objectivity of Negligenci

The law, in general, takes no account of the defendant’s per-
;onal incapacities in negligence cases. Defendant is held to the

external standard of the reasonable man, although he may be in
fact incapable of such conduct. “The law,” to again quote from
Justice Holmes, “takes no account of. the infinite varieties of
temperament, intellect and education which make the internal
character of a given act so different in different men. It does not
attempt to see men as God sees them, for more than one sufficient
reason. ... . If, for instance, a man is born hasty and awkward, i
always hurting himself or his neighbors, no doubt his congenital
defects will be allowed for in the courts of Heaven, but his slips
are no less troublesome to his neighbors than if they sprang from
guilty neglect. His neighbors accordingly require him, at his
peril, to come up to their standard, and the courts which they
establish decline to take his personal equation into account.”

Section 71. The Subjectivity of Negligenci

It is thus evident that negligence is not a state of mind, but is a
description of conduct. “Negligence is unreasonably dangerous
conduct.” But while what has been said is, in general, true,
viz., that a defendant’s personal idiosyncrasies do not affect the
standard of conduct to which he must conform at the peril of
paying for damage caused thereby, there are some situations in
which it would be so unfair to apply such an external test that
some consideration is given to the personal qualities of the de-
fendant, be they above or below the average. This is brought
about, in some situations, by deliberately formulating a different
standard and in other cases by more subtle means. In the case of
children, for example, it is commonly done by advising the jury
that it is to compare the conduct of the defendant child to that of
he “ordinary reasonable child” of defendant’s age and expe-

F. C. Harper.

Appendix 2.
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rience. While the actual authority for this position is limited, it
seems thoroughly sound and consistent with the general sense of
fairness and with the social interest in protecting children from
the burdens incident to adult conduct. The analogy of the cases
applying this standard to determine a child’s contributory negli-
gence is a close one, for it is generally supposed that what con-
stitutes negligence on the part of a defendant to entitle a plaintiff
to recover is identical with that which would disentitle the latter
from recovery were he guilty of the same character of conduct. A
similar modification of the standard ought, it seems, to exist for
determining liability of an insane person, although there is some
doubt, and the problem cannot be regarded as settled. In situa-
tions in which the defendant is possessed of special skill or com-
petence, such as surgeons or physicians, he is judged by a standard
determined by the ordinary reasonable person of his class. The
care which he must exercise is the care of the ordinary reasonably
cautious physician not the ordinary reasonably prudent man,
although it is the skill and competence only of the reasonably
cautious physician in the same general locality that governs, and
not the degree of skill to be found in general, or in much larger or
much smaller places.

Again, allowances are actually made for the personal qualities of
the actor by the formula found in all enunciations of the standard
of reasonableness required of the defendant’s conduct that it is to
be judged in the light of “all the circumstances of the case.”
“There is no standardized man; there is only in part an objective
test; there is no such thing as reasonable or unreasonable conduct
except as viewed with reference to certain qualities of the actor
his physical attributes, probably, if superior, his intellectual pow-
ers, his knowledge and the knowledge he would have acquired had
he exercised standard moral and at least average mental qualities
at the time of action.” Thus the jury is actually authorized to
take into account such circumstances as the age, experience, sex,
health, etc., of the particular defendant. It appears that while
the objectivity and externality of the standard by which an actor’s
conduct is to be measured must be adhered to in statement,
formulae, and instructions to the jury, a good bit of subjective
leeway is actually allowed the jury, or even the judge, so that the
particular defendant’s conduct may be judged by as elastic a test
as is necessary to produce a proper and desirable result. It is im-
portant that lawyers realize and recognize the rigidity of the ex-
ternal language in which the law of negligence is couched. But
it is equally important that they do not take it too seriously.
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Yol. 11, Negligence, chapter 12. '6B,

h. Children and Abnormal Persons. —ln so far as concerns the
physical capacity to perceive the circumstances surrounding the
actor, allowance is made for physical infirmities if they are sub-
stantial and capable of reasonably certain proof, and, like blindness
and deafness, deprive the actor of his physical capacity to per-
ceive facts readily perceptible to the normal man (see Illustrations
5 and 6). If the actor knows that he is physically inferior in any
particular, he is required to use his remaining faculties with greater
diligence. Children of tender years are judged by a different
standard of perception, knowledge and intelligent correlation from
that of the reasonable man (see Sec. 283, Comment e, and, as to
insane persons, see Caveat thereto). With these exceptions, the
actor must exercise such attention, intelligence, and memory as
are customarily regarded at the time and in the community as
requisite for the protection of the interests of the actor and others
(see Illustration 7). But this is merely the minimumrequirement.
If the actor possesses superior powers of perception and so acquires
a fuller perception of the circumstances surrounding him, he is
required to have a more perfect realization of the risk which his
conduct involves (see Illustration 8).

Illustrations,
5. A, a blind man, is walking down a side walk in which there

is a depression coated with ice. A normal man would see the depres-
sion and avoid it. A, being blind, is not negligent in walking into it.

6. A, a blind man walking upon the highway, approaches a level
railway crossing. He stops and listens, but, hearing no whistle
blown, crosses the track and is struck by a train which is ap-
proaching without giving the required warnings by whistle and
bell. Ais not negligent in so going, although a normal man is
required not only to listen but to look up and down the track.

Appendix 3.

AMERICAN LAW INSTITUTE, RESTATEMENT OF
THE LAW OF TORTS.
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7. A carefully drives his automobile with B, his invited guest
;

in the back seat, over an unfamiliar road. A fails to see a deep
hole in the road, and drives over it. A rear wheel breaks and Bis
hurt by the jolt of the car. Ais not to be charged with knowledge
of the hole, if, under similar circumstances, a reasonable man
would not have seen it.

8. The same case as Illustration 7, except that A, having unusu-
ally good eyesight, does see the hole, although, under similar cir-
cumstances, a reasonable man would not have seen it. A is
charged with the knowledge of the hole.

(See also section 464 and comments thereunder, including the
sections therein referred to, and section 285 and comment a, in-
cluding the sections therein referred to, dealing with the subjective
aspects of the standard of care required of adults as well as of that
required of children.)
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14th Report (1938), pages 36 and

The doctrine of contributory negligence in respect to children as
applied by the Supreme Judicial Court is wholly humane and in
our opinion works no hardship. If a child is of such an age that he
is able to exercise any care at all for his own safety, all that the
law exacts of him is that his care measures up to the standard of
the care of the average child of his years.

As much cannot be said as to the humaneness of the Massa-
chusetts rule, which imputes the negligence of a parent, or custo-
dian, of a child, too young to exercise any care for his own safety,
to the child himself. Such law cannot be predicated upon the
doctrine of agency when the child has chosen no agent, and, in
fact, is too young to select an agent. The doctrine would seem to
have no sound basis. It is, however, firmly ingrained in the com-
mon law in this State, and we feel that the General Court should
move with caution in changing the common law.

In the resolve adopted by the General Court we are asked to
investigate “the subject matter” of the bill. 2 Whether this re-
quest is any broader than the document itself, we are uncertain.
We feel, however, that if the common law in respect to imputed
negligence is to be modified by statute, the doctrine should be
considered in all the ramifications. It involves the imputation of
the negligence of the operator of a motor vehicle to a person who
entrusts himself to the care of the operator. There are indications
in recent decisions of the court that this doctrine is meeting with
modifications, and it may be now that there must be a “negligent
entrustment” of the passenger to the care of the operator. A
closely related rule of law is that by which the court has barred the
right of the passenger in an automobile to recover damages for
injuries under the grade crossing statute. (G. L. (Ter. Ed.)

Appendix 4 .

THE MASSACHUSETTS JUDICIAL COUNCIL REPORT. 1

the Resolves of 1938, on House, No. 14.Requested by Ch:
A bill similar to tli 644, referred to this C
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c. 160, § 232, where the operator of the motor vehicle is guilty
of violation of section 15 of chapter 90, requiring him to slow down
and proceed cautiously in approaching a crossing, or is guilty of
gross or wilful negligence.) This barring of the passenger in the
automobile seems to be based upon a fiction of the law that the
operator, in the words of the statute, “had charge of his person.”
This seems to us a harsh doctrine.

The court has held, as we understand the rulings, that it is
not error for the judge to submit to the jury in any case, where a
child is injured upon the highway and is not under four years old,
the question of whether the child has any capacity for exercising
care for his own safety. We are not aware of any case where this
ruling has been applied to a child riding as a passenger in a motor
vehicle, but, we understand, there is a case at present pending
in the Supreme Judicial Court which will decide whether the rule,
applied to a child traveling in the highways on foot, is applicable
to children riding in the highways in motor vehicles. Until this
decision is handed down we do not believe that any legislation
should be enacted respecting the law of imputed negligence,
because as we have said, we believe that when the subject is
dealt with by legislation it should be treated in all its various
aspects in order that we may not have patchwork legislation. 1

1 The case referred to in the above report of the Judicial Council as then pending would seem
to be the case of Bcssey v. Salemme, 302 Mass. 188 (child nine years), or Friedman v. Berthiaume,
303 Mass. 159. (children six, eight and twelve years). The former case appears to haveabolished
the last vestige of imputed negligence at common law, other than that based on agency, joint
enterprise or infancy. (See pages 32 and 33, supra.) For the effect of both cases in regard to the
capacity of a young child to exercise care for its own safety, see pages 7-10; 15-17; 18-19, supra.
Both cases would seem to indicate that the court would apply the same rule to childrencapable of
exercising care, whether they are riding in motor vehicles or are on the street subject to the rule
stated in Minsk v. Pitaro, 284, Mass. 109, to the effect that capacity varies inrelation to the circum-
stances confronting the child. See pages 7-10, supra, as to the language of the court and ages at
which childrenare held capable of exercising care on the streets and in automobiles. In addition
to the above cases, see also, as to children in automobiles, Gallagher v. Johnson, 237 Mass. 455;
Tucker v. Ryan , 298 Mass. 282; Gaines v. Ratnowsky, 311 Mass. 254. As to the ruling of the court
in the case of an infant of a certain age that its capacity or incapacity as to due care is a matter of
law ora matter of fact, not being a rulingas to that age in othercases, but applyingmerely to that
particular infant in the particular circumstances of that case, seepages 7-10; 15-17; 18-19, supra.
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andard of Conduct, 16, The R1941 ed., chapter 6, Ne
able Man 9, 230, 231

Children and Aged Persons
As to one very important group of individuals, it has been

necessary, as a practical matter, to depart to a considerable
extent from the objective standard of capacity. Children, although
they are liable for their torts, obviously cannot be held to the
same standard as adults, because they cannot in fact meet it. 1

It is possible to apply a special standard to them, because “their
normal condition is one of incapacity and the state of their prog-
ress toward maturity is reasonably capable of determination.” 2

It has also been held that a special standard is to be applied to
persons at the other extreme of life, whose mental faculties have
been impaired by age. 3 While most of the cases dealing with
children have involved contributory negligence, no difference in
principle is to be observed when the child is a defendant. 4

Since the capacities of children vary greatly, not only with
age but also with individuals of the same age, no very definite
statement can be made as to the standard to be applied to them.
To a great extent it must necessarily be a subjective one. It
must be “what it is reasonable to expect of children of like age,

1 See generally Shulman, The Standard of Care Required of Children, 1927, 37 Yale L. J. 618;
Bohlen, Liability in Tort of Infants and Insane Persons, 1924, 23 Mich. L. Rev. 9; Wilderman,
Contributory Negligenceof Infants, 1935, 10 Ind. L. J. 427; Notes, 1921, 21 Col. L. Rev. 697; 1925,
74 U.Pa. L. Rev. 79; 1937, 36 Mich. L. Rev. 328.

2 Snow, J., in Charbonneauv. Macßury, 1931, 84 N. H. 501, 153 A. 457, 463, 73 A. L. R. 1266.
3 “All that the law requires ofan infant isa degree of care commensurate with its age and dis-

cretion. We think the same rule should apply toold people, whosesenses are blunted, and mental
faculties impaired,by age.” Johnson v. St. Paul City P. Co., 1897, 67 Minn. 260, 69 N. W. 900, 36
L. R. A. 586. Accord: Kitsap County Transp. Co. v. Harvey, 9 Cir. 1927, 15 F. 2d 166, 48 A. L. R.
1420.

4 Briese v. Maechtle, 1911, 146 Wis. 89. 130 N. W. 893, 35L. R. A., N. S„ 574, Ann. Cas. 1912C, 176;
Bradley v. Andrews, 1876, 51 Vt. 530; Gulf, C. & S. F. R. Co. v. McWhirter, 1890, 77 Tex. 356, 14
S. W. 26. 19 Am. St. Rep. 755; Charbonneau v. Macßury, 1931, 84 N. H. 501, 153 A. 457, 73 A. L. R.
1266; Notes, 1931, 17 Va. L. Rev. 698; 1931, 15 Minn. L. Rev. 834. Contra: .Weal v. Gillett, 1855,

William L. Prosser

Appendix 5.

HANDBOOK OF THE LAW OF TORTS

437; Terry, Negligence. 1915, 29 Harv. L. Rev. 40, 47,
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intelligence and experience.” l The capacity of the particular
child to appreciate the risk and form a reasonable judgment must
be taken into account. More will be required of a child of superior
intelligence for his age 2 than of one who is mentally backward. 3

But the standard is still not entirely subjective, 4 and if the con-
clusion is that the conduct of the child was unreasonable in view
of his estimated capacity, he may still be found negligent, even
as a matter of law. 5

Some courts have attempted to fix a minimum age, below which
the child is held to be incapable of all negligence. 6 Illinois, in
particular, has relied on the analogy of the common law rule as
to crimes, which sets a minimum age of seven 7 an analogy of
doubtful value, where no criminal intent is in question. 8 But the
weight of authority holds that such an arbitrary limit should
not be set, and that even very young children may be capable of
some negligence. 9 Undoubtedly there is an irreducible minimum,
perhaps somewhere in the neighborhood of three years of age,
but it can scarcely be fixed by any rules laid down in advance,
without regard to the particular case. There is even more reason
to say that there is no arbitrary maximum age beyond which a
minor is held to the same standard as an adult. 10

and Rolling-Mill Co. v. Corrigan, 1889,

46 Ohio St. 283. 20 N. E. 466, 3 L. R. A Am. St. Rep. 596; Illinois Iron & Meti
Ross Motor Car Co., 1914, 157 Wis. 543, 147 N. W
Utah, 394, 154 P. 777. The test is the “psycholog

'her, 19

194, 154 P. 777; Grealish v. Brooklyn Q. CT

10 App. Div. 238, 114 N. Y. S. 582, affirmed, 1910, 197 N. Y. 540, 91 N. E. 1114&S
3 Vitale v. Smith Auto Sales Co., 1929, 101 Vt. 477, 144 A 380; Garrison v. St. Louis, I. M. & S. R

Truitt, 1911, 2 Boy1909, 92 Ark. 437, 123 S. W. 657; Linthicum v. Truitt, 1911, 2 Boyce, Del., 338, 80 A
Children. 1927, 37 Yale L. J. 614 Shulman. The Standard of Care Require

3 P. 942, 66 Am. St. RCal
1905, 100 Me. 418, 61 A. 898; Atchison, T. & S. F. 12.Co. v. T& B.

54 K;

A. 225 (five years); Eon Saxe v. Barnett, 1923, 125165

1932, 18 La. App. 675, 139 So. 51 (sixW
Chicago City R. Co. v. Tuohy, 1902, 196 111. 410, 63 N. E. 997, 58 L. R. A. 270. Accord

& Elec. Co., 1913, 95 S. C. 9, 78 S. E. 525; Burns v. Eminger, 1927, 81 Mont. 79,

261 P. 61:
Vt. 132, 106 A. 682, Chapin’s Cas. Torts, 2d Ed191'

9 Sullivan v. Boston Elevated R. Co., 1906, 192 Mass. 37, 78 N. E. 382; Rilscher v. Orange & Passai
Val. R. Co., 1910, 79 N. J. L. 462, 75 A. 209; Eckhardt v. Hanson, 1936, 196Minn.270, 264 N. W
107 A. L. R. 1; De Groot v. Van Akkeren, 1937, 225 Wis. 105, 273 N. W. 725. See the differingopir1

in Tyler v. Weed, 1938, 285 Mich. 460, 280 N. W
Macßury, 1931, 84 N. H. 501, 153 A. 457, 73 A. L. R. 126

itandard ofage and experience); Mason v. North Pac. R. Co., 1912, 45 Mont. 474, 124 P. 271 (sixteen

ars; standard of age and understanding). Cf. Doggelt v. Chicago, B. &Q. R. Co. 1907, 134 lowyears; standard of age and understanding). Cf. Daggett v. Chicago, B
690, 112 N. W. 171, 13 L. R. A.. N. S., 364, 12 Ann. Cas. 588 (presumpt

it age of fourteen); Jackson \. Butler, 1913, 249 Mo. 342, 155 S. W., 1071
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See Legislative Document No. 60 (C) (1935), State of New
York, annexed to Report, but not reprinted. Filed with the Clerk
of the Senate.

Appendix 6.
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1941, Massachusetts Lav17th Report of the M Judicial (

Quarterly, January, 1942, page 29, Minor Settlements,

For years the Judicial Council has recommended greater pro-
tection for the interest, of a minor in funds collected for his benefit,
in a personal injury suit brought by a next friend. Following the
latest recommendation of the Council, in the 16th Report, pages
41-42, the Judiciary Committee reported a bill, numbered Sen-
ate, No. 712, which was amended in the Senate with the approval
of the Council to meet questions raised upon the floor of the Sen-
ate. The bill was then referred to the next Legislature by the
House. We believe the bill as thus amended and referred is
workable and would be a step in advance. The bill would add to
St. 1932, chapter 130, a new section as follows;

Section IJfiß. No payment in excess of five hundred dollars in settle-
ment of a claim of a minor for personal injuries, or in satisfaction of a
judgment or execution therefor, shall be Valid against such minor unless
paid to his legal guardian. If such a minor has no legal guardian, the
probate court may appoint a special guardian of the amount of such
settlement or judgment and in lieu of requiring a surety on such special
guardian’s bond may order any such payment deposited in a savings
bank or institutionfor savings in the name of such minor subject to the
directions of said court as to the use of any part of such money for the
benefit of such minor during his minority.

Appendix 7.

PROPOSED ACT FOR PROTECTION OF FUNDS COL
LECTED FOR THE BENEFIT OF MINORS.
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(1941 ed., chapter 9, Negligence Defences, section 55, Imputed Negligence
pages 419, 420.

In 1858, in a still more unfortunate English case, 1 it was held
that a small child injured through the negligence of a railway com-
pany was barred from recovery by the contributory negligence of a
grandmother who was then in charge of the child at the time.
The same imputation of the negligence of the parent or custodian
to the child was adopted in New York 2 and a few other American
jurisdictions, where it persists, 3 and in others where it is now
overruled. 4 The reasons given were that the parent was the
“agent” of the child, that the child’s legal existence was identified
with that of the parent, and that the parent would profit by his
own wrong, since the damages must be paid to him, or provide
support for the child which he was obligated to furnish. But such
an “agency” is the barest fiction, for the child is legally incapable
of appointing an agent, and has not done so; the legal identity is
again a fiction, since the child may recover in his own right; and
the parent need not profit, because it lies within the power of the
court to put the proceeds of recovery in trust for the child until
he reaches his majority. 5 It is a barbarous rule which denies the

William L. Prosser.

Appendix 8.

HANDBOOK OF THE LAW OF TORTS.

Waite v. North Eastern R. Co., 1858, 1 El. 81. & Eli. 719. Now' overruled by Oliver v. Birming-
ham & Midland Omnibus Co., (1933) 1 K. B. 35.

Hartfield v. Roper, 1839, 21 Wend., N. Y. 615, 34 Am. Dec. 273; McGarry v. Loomis, 1875, 63
N. Y. 104, 20 Am. Rep. 510; Jacobs v. 11. J. Kroehler Sporting Goods Co., 1913, 208 N. Y. 416, 101
N. E. 519, L. R. A. 1917F7

Morgan v. Aroostook Valley R. Co., 1916, 115 Me 171, 98 A. 628; Sullivan v. Chadwick, 1920,
236 Mass. 130, 127 N. E. 632; County Commissioners of Caroline County v. Beulah, 1927, 153 Md.
221, 138 A

aruling earlier cases, Zarzana v. NeveDrug Co., 1919, 180Cal. 32, 179P. 203, 15 A.L. R
401; Mattson v. Minnesota & North Wis. R. Co. 1905, 95 Minn. 477, 104 N. W. 443, 70 L. R. A. 503,
111 Am. St. Rep. 483, 5 Ann, Cas. 498; City of Evansville v. Senhenn, 1897, 151 Ind. 42, 47 N. E.

634, 51 N. E. 634, 51 N. E. 88, 41 L. R. A. 728, 68 Am. St. Rep. 218.
6 See Note, 1932, 80 U. Pa. L. Rev. 1123, 1131; Beach, Contributory Negligence, 3d Ed. 1899,
127; Zarzana v. Neve Drug Co. 1919, 180 Cal. 32, 179 P. 203, 15 A. L. R. 401. When the parent re-
jives such funds, heis regarded as a trustee for the infant. Bedford v. Bedford, 1891, 136 111. 354,

N. 662
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innocent victim of the negligence of two persons, redress against
either, and visits the sins of the fathers upon their children, 1 and
the overwhelming weight of authority now rejects it. 2 The few
jurisdictions which still apply it limit it strictly to negligence in
the custody of the child, which has contributed to the injury, as
distinct from other negligence. 3

1“. . . into the law of the land, as legal pre jpts, the sayings that the sins of the fathers an
'isited upon their children, and that the child’s teeth must be set on edge because the father hat

eaten sour grapes.” Neff v. City ofCameron, 1908, 213 Mo. 350, 111 S. W. 1139, 18 L. R. A., N,
320, 127 Am. St. Rep. 606.

Warren v. Manchester Street Ry. Co., 1900, 70 N. H. 352, 47 A. 735, Chapin’s Cas. Torts, 2d ed
333; Gulesserian v. Madison Rys. Co., 1920, 172 Wis. 400, 179 N. W. 573, 15 A. L. R. 40f
'trickland, 1917, 201 Ala. 138, 77 So. 562; Raskin v. City of Sioux City, 1924, 198 lowa, 865, 200 N. W

333; Restatement of Torts, § 488. Seealso cases cited, supra.

3 Ihl v. Forty-second St. & G. St. Ferry R. Co., 1872, 47 N. Y. 317, 7 Am. Rep. 450; Hennessey v,
Brooklyn City R. Co., 1896, 6 App. Div. 206, 39 N. Y. S. 805; Bessey v. Salemme, 1939, 302 Mass
188, 19 N. E. 2d 75, 123 A. L. R. 1156 (negligence imputed only when child too young to exer-
cise care for its own safety). See Keeton, Imputed Contributory Negligence, 1935, 13 Tex. L. Rev
161, 169.
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(Vol. 11, Negligence, sections 488 and 48.

§ 488. Harm to Child; Negligence of Parent.
A child is not barred from recovery by the contributory negli-

gence of its parents either in their custody of the child or otherwise.
Comment.

a. This section states only the effect of the relation of parent
and child as barring the child from recovery for a harm caused by
the negligence of both his parent and the defendant. The family
relation between the parent and child does not so identify the two
as to make the parent’s negligence a bar to the child’s recovery or
the child’s negligence a bar to the parent’s recovery. A parent
may, however, be the servant of his child. If so, the rule stated
in section 486 applies. So too the parent and child may be en-
gaged in a joint enterprise so as to make the rule stated in section
491 applicable. The rule stated in this section is applicable
irrespective of whether or not the child is so young as to be in-
capable of exercising reasonable care for his own protection.

b. The situation in which the rule stated in this section is
usually important is where a child so young as to be incapable of
exercising reasonable care for its own protection is negligently
permitted by his parent to expose himself to dangers with which
his tender age makes it impossible for him to cope. A parent’s
negligence in permitting his child of three or four to play in the
street does not bar the child from recovering against a negligent
driver of an automobile, although the child acts in a manner which
would be negligent if he were an adult or even an older child. As
to the rule which determines whether a young child is capable of
contributory negligence, see section 464 (2).

Appendix 9.
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The rule stated in this section is also applicable where the parent
is not negligent in the custody of the child, but where the effect
of some other negligent act of his combines with the negligence
of the defendant to bring bodily harm upon the child. Thus, if a
child in the custody of its mother is harmed in a collision between
a street car in which he is riding and of which his father is the
motorman and a negligently driven truck, the fact that the child’s
father as motorman is guilty of negligence in bringing about the
collision does not bar the child from recovery against the driver
of the truck.

c. Under the general rule stated in section 485, the particular
rule stated in this section is also applicable to the negligent cus-
tody of one to whom the parent has delegated his parental con-
trol of his child, or who has either justifiably or unjustifiably taken
custody of the child without its parent’s consent.

8 485. Imputed Negligence; General Principle.

Except as stated in sections 493 and 494, a plaintiff is barred
from recovery by the negligent act or omission of a third person
if, but only if, the relation between them is such that the plaintiff
would be liable as defendant for harm caused to others by such
negligent conduct of the third person.
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Appendix 10.

Vol. 11, Negligence, chapter 17, section 493.

Beneficiary Under a Death Statute.
The effect of the contributing negligence of a beneficiary under

a death statute depends upon the provisions of the statute.
Comment

a. Different Types of Death Statutes. A “death statute” is a
statute which gives a right of action against one who has wrong-
fully killed another. Any person entitled to share in the amount
recovered under a death statute is a beneficiary thereunder. The
right to maintain such action is sometimes given to the executor
or administrator of the victim, sometimes to his next of kin.
Death statutes vary in form and purpose. The purpose of the
more usual form of statute is to compensate the survivors for the
benefits which they would have derived from the earning power of
the decedent had his life not been cut short. The sum recovered is
distributed in various ways by the various statutes among the
survivors who, had the decedent lived, would have benefited by
his earning power. Where the statute is of this type, the fact that
a beneficiary is himself guilty of negligence which contributed to
the death of the decedent does not prevent recovery unless he is
the sole beneficiary. It does, however, affect the amount recov-
erable. If one of the beneficiaries is guilty of contributory negli-
gence he is not allowed to benefit by the statute. The amount
which he would have received had he not been negligent is de-
ducted from the amount recoverable by the survivors as a group,
the rest being distributed among the survivors as though the
negligent beneficiary did not exist.

There is another type of death statute under which the amount
recoverable is fixed, not by the benefit which the survivors would

AMERICAN LAW INSTITUTE, RESTATEMENT OF
THE LAW OF TORTS.
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have derived from the continued life of the decedent, but by the
gravity of the defendant’s fault. Under such a statute the con-
tributory negligence of one of the beneficiaries neither prevents
the maintenance of the action nor affects the amount recoverable.
Its effect is to eliminate the negligent beneficiary from the group
among which the amount recovered is to be divided, such amount
being divided among the innocent beneficiaries as though the
negligent beneficiary did not exist.

There is a third type of death statute in which the amount re-
covered is treated as if it were an asset of the decedent and is
distributed under special statutory provisions pertaining to that
fund only. Under this type of statute the negligence of a bene-
ficiary has no effect in determining either the amount recoverable
or the persons among whom the proceeds of the judgment are to be
divided.




