
No. 142HOUSE

MEMORANDUM OF COMMISSIONER OF COR-
PORATIONS AND TAXATION PURSUANT TO
GENERAL LAWS, CHAPTER 3, SECTION 7,
AS AMENDED, WITH RESPECT TO PETITION
OF THE TRUSTEES OF GOVERNOR DUMMER
ACADEMY THAT THE AUTHORITY OF
SAID CORPORATION, COMMONLY CALLED
GOVERNOR DUMMER ACADEMY, TO BOR-
ROW MONEY BE INCREASED.

December 18, 1945,

To the Honorable Senate and House of Representatives.

The above-named petition was transmitted to me by
the Clerk of the House, December 4, 1945.

Pursuant to notification by me a communication was
received from Lispenard B. Phister, Esq., representing
the petitioners and containing a statement indicative
of the need for a special act. This letter is enclosed
herewith.

The Trustees of Dummer Academy was incorporated
by special act of the Legislature October 3, 1782 (see
Statutes 1782, chapter 20). The corporation was em-
powered to hold certain real estate devised by William
Dummer “for the Use of his public Free School ”. Provi-
sion was made authorizing the maintenance of the
academy and the employment of the income of certain
property therefor. It was further provided that said
academy shall be fixed and remain in the same place
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where the late Honorable William Dummer, Esq., fixed
his Free School in his last will and testament. Other
enactments amending the act of incorporation or affecting
the corporation are

Statutes 1901, chapter 74
Statutes 1908, chapter 400,
Statutes 1910, chapter 581
Statutes 1914, chapter 737, section 4
Statutes 1922, chapter 326,
Statutes 1939, chapter 119,

Acts of 1908, chapter 400, authorized the corporation
to borrow money to the amount of 115,000 and to mort-
gage its real estate in Newbury for such loan. By Acts of
1922, chapter 326, the amount was increased to $40,000
and by the Acts of 1939, chapter 119, the amount was
further increased to 8150,000.

Although a corporation ordinarily possesses authority
to mortgage property, unless restrained by some restric-
tion express or implied in its charter or ip some legislative
act (see Commonwealth v. Smith, 10 Allen, 448), it is the
general rule governing public charitable trusts that
property held in such trusts is inalienable apart from an
act of the Legislature or a decree of court (see Congrega-
tional Church Union v. Attorney General, 290 Mass. 1).
Moreover, provision fixing the location of the school in the
act of incorporation, as well as the two special acts au-
thorizing borrowing to a limited amount, might cast
further doubt upon the capacity of the corporation to
borrow in the absence of legislative authority or a decree
of the court, and it would accordingly' appear that the
objective sought by' the petition cannot safely be accom-
plished without legislatiye enactment or a court decree.

The petition is signed by the headmaster, the president
of the Board of Trustees and the secretary of the Board
of Trustees. It does not, however, affirmatively appear
that the action taken is by vote of the members of the
corporation. It is to be noted that this corporation
received its charter prior to March 11, 1831, and that it is
accordingly not subject to amendment, alteration or
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repeal by the General Court without the consent of the
corporation. It may accordingly be desirable to incor-
porate in the act provision for acceptance thereof by the
corporation.

As the corporation is not organized for business or
profit, no fee is required.

Respectfully yours,

HENRY F. LONG
Commissioner of Corporations and Taxation.
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Lispenard B. Phister
Attorney and Counsellor at Law

912-918 Barristers’ Hall. 11 Pemberton Square

Boston 8, Massachusetts, December 13, 1945
Hon. Henry F. Long, Commissioner of Corporations and Taxation

State House, Boston S3, Massachusetts.
Dear Sir : Mr. Edward W. Eames, Headmaster,

Governor Dummer Academy, South Byfield, Massachu-
setts, has forwarded to me your letter of December 6
1945.

The petition and bill requesting legislation to increase
the authority of the Trustees of Dummer Academy,
commonly called Governor Dummer Academy, to borrow
money should, under the terms of section 7 of chapter 3
of the General Laws, as amended, contain the following
mailing address of the Academy, located in that part of
the town of Newbury, commonly called South Byfield,
for your purposes can be c/o Lispenard B. Piaster, Esq.,
912-918 Barristers’ Hall, Boston 8, Massachusetts. It
may also be well to set forth the fact that when from
time to time it becomes advisable to borrow money, the
banks ask for specific authority. Present specific borrow-
ing authority is limited to $190,000.00, $150,000.00 of
which is by acts of the legislature and $37,000.00 is by
decree of the Supreme Judicial Court for Suffolk County.

During the past sixteen years, under the administration
of Dr. Edward W. Eames, Headmaster, the school has
shown substantial growth, and necessary borrowings on
mortgage and open note have recently totaled over
$100,000.00, and plans for further development, for which
the contract has been let and the ground broken, make it
desirable to have a borrowiing power of $300,000.00.

By federal and state ruling the Trustees of Dummer
Academy in the County' of Essex, incorporated by act
of the General Court in 1782, is not organized for purposes
of business or profit.

In my letter of December 8, 1938, to you at the time
that I filed the petition and bill which were enacted as



HOUSE —No. 142.1946.] 5

Chapter 119 of the Acts of 1939, I recited similar informa-
tion to the above, and if any further information is
desired or any other steps are necessary I would appreciate
your advising me immediately.

Very truly yours,

LISPENARD B. PHISTER.
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By Mr. Durko of Ipswich, petition of the Trustees of Governor
Dummer Academy that the authority of said corporation, commonly
called Governor Dummer Academy, to borrow money be increased.
Education.

In the Year One Thousand Nine Hundred and Forty-Six.

An Act further increasing the authority of the

TRUSTEES OF DUMMER ACADEMY, COMMONLY CALLED

GOVERNOR DUMMER ACADEMY, TO BORROW MONEY.

Be it enacted by the Senate and House of Representatives
in General Court assembled, and by the authority of the
same, as follows:

1 Section one of chapter four hundred of the acts of
2 nineteen hundred and eight, as amended by chapter
3 three hundred and twenty-six of the acts of nineteen
4 hundred and twenty-two, and by chapter one hundred
5 and nineteen of the acts of nineteen hundred and
6 thirty-nine, is hereby further amended by inserting
7 after the phrase “eighty-two” in the end of the ninth
8 line the words; commonly called Governor Dummer
9 Academy, and by striking out the word “are” in

10 the tenth line and substituting therefor: is, -

11 and by striking out, in the eleventh line, the word
12 “one ” and substituting therefor the word: three,
13 and by striking out in the twelfth line the words “and
14 fifty” following the word “hundred”, so as to read
15 as follows; Section 1. The trustees of Dummer
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16 Academy, incorporated by an act of the general court
17 passed on the third day of October, seventeen hundred
18 and eighty-two, commonly called Governor Dummer
19 Academy, is hereby authorized and empowered, for
20 the purposes set forth in said act, to borrow money
21 to the amount of three hundred thousand dollars,
22 and to mortgage its real estate situated in the town of
23 Newbury as security for such loan.




